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Mr. Richard A. Gander 

Dear Mr. Gander: 

I have received your letter regarding a denial of 
access to the radio tapes of a rescue alarm in possession 
of the Nassau County Fire Communications ce·nter. · The tapes 
in question were transmitted to the Ce nter by the West Hemp
stead Board of Fire Commissioners. According to your letter, 
Chief O'Brien of the Center advised you that you must have 
written authorization from the Board of Fire Commissioners 
to gain access to the tapes. Consequently, your request 
has been denied to date . 

In my opinion, the rationale for. the denial is with
out foundation. It is noted that the Freedom of Information 
Law defines "record" to include " ..• any information kept, 
held, filed, produced or reproduced by with or for an agency 
or the state legislature, . in any physical form whatsoever ••. " 
[see attached, Freedom of Information Law, §86(4)]. In view 
of the definition, it is clear that any information in 
possession of an agency is subject to rights granted by the 
Freedom of Information Law. Therefore, the fact that the 
Nassau County Fire Communications Center may not be the 
original custodian of the. tapes but rather the secondary 

· custodian is irrelevant, and your rights are in no way 
dependent upon the approval or lack thereof by the original 
custodian of the tapes, the West Hempstead Fire District. 
In sum, Nassau County does not in my opinion require any 
authorization from the West Hempstead Board of Fire Com
missioners to disclose the tapes. 

It is also emphasized that the Freedom of Infor
mation Law is based upon a presumption of access. Speci
fically, §87(2) of the . Law states that all records . in po sses
sion of an agency are acces sible, except to the extent that 
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records or portions thereof fall within one or more enumer
ated categories of deniable information. Based upon my 
knowledge of the contents of the tapes in question, I do 
not believe that any of the grounds for denial of access 
could appropriately be raised under the circumstances. 

I hope that I hnve been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enclosure 

cc: Chairman Frank Mahoney 
Chief Howard J. O'Brien 

Sincerely, 

kt~-+--0 -~rr---_ 

Robert 1.' Freeman 
Executive Director 
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Ms. o. Bazzano 
Assistant Director 
J.A.B. Investigation & 

Security l\gency, Inc. 
21 Hyacinth Road 
Levittown, NY 11756 

Dear Ms. Bazzano: 

Januarv 4, 1979 

I have received your letter of December 29 regarding 
a denial of access to an accident report in possession of 
the Nassau County Police Department. According to the 
response by the Police Department appended to your letter, 
the County contends that " ... accident reports are avail
able only to persons having an interest in the accident, 
their attorney or their agent." In my opinion, the accident 
report should be made available to you. 

Section 66-a of the Public Officers Law simply states 
that accident reports in possession of police authorities 
"shall be open to the inspection of any person having an 
interest therein, or of such person's attorney or agent •.. " 
The cited provision also states that police authorities may 
withhold "any reports or records the disclosure of which 
would interfere with the investigation or prosecution by 
such authorities of a crime involved in or connected with 
the accident.·• 

I beli,!Ve that the Police nepartment has interpreted 
§66-a in an u,mecessarily narrow fashion. In my opinion, 
although you nay not have been involved directly in the 
accident, your letter indicates that you are not seeking 
the accident report out of curiosity, but rather that you 
have an interest in the accident. Further, your letter 
makes clear that the accident report is sought on behalf 
of a client. Consequently, in the terms of §66-a~ I be
lieve that your request is appropriate and should be granted, 
for you apparently have an "interest" in the accident and 
the report compiled in relation to it. 
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Further, it is noted that §66-a of the Pu!,lic Officers 
Law has been interpreted expansively in conjunction with the 
Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, / 

,4 r ,it j '.J JA/'l ,___ __ _ 
Robert J. Freeman 
Executive Director 

cc: Nassau County Police Department 
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Mr. J an Campbell 

Dea r Mr. Campbe ll: 

I have receive d your l e tte r a nd t he attached mater
ials r e gard ing a denial of access to a r equest for "Miller 
Brewing Company's Cayuga County l e ase map" by the Department 
of Environmental Conserva tion. 

According to a letter w.r i tte n by Robert H. Chase , 
Reg i o nal Super.visor for the Departme nt, the lea se infor
mation may be "kept conf idential pursuant to New York 
State Oil and Ga s Rule s and Regulations , Sections 550.5 
a nd 554.7." Hav ing r e viewed the regulations cited by 
Mr. Chase as well as the Envi ronmental Cons ervation Law, 
I do not believe that the r e gulations cited can s erve 
as appropriate b a ses for a denial of a ccess. On the c on
trary, the map is in my view accessihle. 

F irst, the Freedom of Information Law as amended 
is bas ed upon a pre sumption of a c cess . Specifica l ly, 
§87(2) of the Law provides that all records in possession 
of an age ncy are available , exce pt to the extent that 
records or portions thereof may be withhe ld under one 
or more of the categories -of d e niable records enumerated 
in paragraphs (a) through (h) of the c i t ed provision. 
Under the circumstances, I do not believe t hat any of the 
grounds for denial can appropria tely be cited . 

While Sections 550.5 and 554.7 appear to permit 
confidenti ality in some instance s, they c a nnot be cited 
to diminish rights o f a ccess granted by the Freedom of 
Informa tion I.aw, for regulations do not have the same 
s tatus or weight as statutes. Therefore , §87(2) (a), 
which enables a n agency to withhold rec orqs that a re 
specific ally e xempte d from disclosure by "sta te or fed
e r al statute", c annot b e cited as a ground for d e n i al, 
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Furthermore, the courts have held that an agency cannot 
adopt regulations that Yestrict rights granted by the Free
dom of InforinQtion Law [see e.g., Zuckerman v. NYS Board 
of Parole, 385 NYS 2d 811, 53 AD 2d 405]. Additionally, 
the map in question is not "specifically" exempted from 
disclosure by any statute of which I am aware. 

Although §32-0305(f) of the Environmental Conser
vation Law alludes to the confidentiality of some records 
regarding mineral resources submitted to the Department 
by persons who produce, sell, purchase, acquire, store 
and transport oil and gas, that provision does not include 
within its scope the map in question. Moreover, §550.5 
of the regulations appears to permit a grant of confiden
tiality that goes far beyond the language of Article 23 
of the Environmental Conservation Law. Section 554.7, 
which was also cited, simply has no relevance to the re
cords sought, for it pertains to "completion reports, 
well logs and samples." In addition, a denial of access 
to the maps would appear to contradict the clear declara
tion of policy stated in §23-0301. That section states 
that it is in the public interest to promote the develop
ment of natural resources of oil and gas in such a manner 
as to give effect to the " .•. rights of all persons including 
landowners and the general public ... ". Here, a denial of 
access would in my opinion disavow the intent to ensure 
that the public possess rights individually and collectively 
in relation to the development of mineral resources. 

Further, it is noted that case law has long held 
that a promise of confidentiality is all but meaningless. 
As stated in Langert v. Tenney, "[T]he concern ••• is with 
the privilege of the public officer, the recipient of the 
communication, rather than with the maker of the communi
cation" [5 A.O. 2d 586, 589 (1958); see also People v. 
Keating, 286 App. Div. 150 (1955), Cirale v. 80 Pine St. 
Corp., 35 NY 2d 113 (1974)]. In view of the foregoing, 
there are only two instances in which records may be 
deemed confidential. First, a record is confidential 
when a statute (as opposed to a regulation) specifically 
prohibits disclosure. Second, a record may be deemed 
confidential if in the ooinion of a court disclosure 
would on balance result in detriment to the public inter
est (see Cirale, supra). Therefore, as a general matter, 
I do not believe that the policy of confidentiality as 
expressed in Mr. Chase's letter carries any legal weight. 
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Finally, it appears that the maps would constitute 
"factual data" that must be made available under §87(2) 
(g) (i) of the Freedom of Information Law. None of the 
remaining grbunds for denial enumerated in the Freedom of 
Information Law could in my view be cited. 

In sum, the map in which you are interested is in 
my opinion available, and the grounds for denial offered 
by the Department~~ Environmental Conservation are with
out merit. 

I hope that I have been of some assistance. Should 
any further questions arise, 'please feel free to contact me. 

RJF: jm 

cc: Robert H. Chase 
John J. Dragonetti 
Richard Schneider 

Siij:tt' :r.f: 
Robert J. Freem~_ 
Executive Director 
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Mrs. Pearl Michaels 

Dear Mrs. Michaels: 

I have received your letter of December 29 regarding 
an alleged failure to comply with the Freedom of Information 
Law by the Community School .District 19. 

It it noted at the outs et that other than minutes, 
I have no knowledge of the remaining records in which you 
are interested. In any .event·, I can advise that the Free
dom of Information Law is based upon a presumption of access . 
All records in possession of government in New York are 
available, except to the extent that records or portions 
thereof fall within one or more enumerated grounds for 
denial listed in §87(2) (a) through (h) of the Law. Further, 
each agency must comply procedurally with the direction 
given in the Committee's re.gulations, which have the force 
and effect of law. Each agency in the state, including 
school districts, must ·· adopt regulations no more restrict
ive than those promulgated by the Committee. 

With respect to the action that you may take, I 
believe that educating yo~rself, other members of the pub

, lie, and representatives of the School District is the 
£irst step that must be taken to gain compliance with the 
-Freedom of Information Law. Second, in situations in which 
there may be a dispute, I would be happy to write an ad
visory opinion on your behalf. While th~ opinions are not 
binding, the courts have cited them often as a basis for 
their determinations. As a consequence, in many cases 
the opinions from this office may be influential. Third, 
if all else fails, an individual who is denied access may 
challenge the denial judicially. In such a case, the 
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agency has the burden of proving that the records withheld 
fall within one or more of the categories of deniable infor
mation listed in §87(2) of the Law. In addition, the Com
mittee has proposed that the Legislature amend the Law to 
enable a court to award reasonable attorney fees to a per
son who successfully challenges a denial of access in court. 

A copy of this response as well as the Freedom of 
Information Law, the regulations to which reference was 
made earlier and an explanatory pamphlet on the subject 
will be sent to you and Mr. Gibson, the Community Super
intendent. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Enclosures 

cc: Oliver Gibson 

Sincerely, 

Q,Lt\,it ,5 (LLL.,_ 
RoLJt J. Freeman 
Executive Director 

... 
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January 5, 1979 

Mr. Leonard X. Farbman 
President 
Plumbing Industry Affairs Corp. 
55 Willoughby Street 
Brooklyn, New York 11201 

Dear Mr. Farbman: 

I have received your most recent letter regarding 
the payrolls of employees of private contractors engaged 
in work by the New York City Housing Authority. 

Although I sympathize with your points of view, 
I cannot in good faith advise you or the Housing Authority 
that the identities of such employees must be made avail
able. Further, the power of the Committee is solely ad
visory. Therefore, even if I were to suggest that the 
Housing Authority disclose the information in question, 
it would not be obliged to do so. 

In sum, I must reiterate the position taken in our 
previous correspondence - that the Housing Authority or 
any other agency in possession of payroll records relative 
to persons employed by private industry may be withheld. 

I regret that I cannot be of further assistance. 
Should any questions arise, please feel free to contact 
me. 

RJF: jm 

5

~t\f f/4(:Q_t--._ 
Rdbert J. Freeman 
Executive Director 
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January 5, 1979 

Mr. Ivan T. Yost 

Dear Mr. Yost: 

I have received your letter concerning the state 
of the law in New York with respect to the releas e of 
lists of public employees. · 

In thi s regard, please be advised that §87(3) (b) 
of the Freedom of Information Law,. a -copy of which is 
attached, specifically requires that all agencies of gov
ernment in the state maintain a payroll record consisting 
of the name, public off.ice addre ss, title ann salary of 
every officer or employee of the agency. It is noted 
that this information was made available by means of 
judicial determinati on long before the enactment of the 
Freedom of Information Law. 

With respect to other · lists of names and addresses 
such as those which might identify rnemr,ers of t he public 
rather than public employees, the Freedom of Information 
Law permits an agency to withhold such information. One 
of the grounds for denial in the Law concerns records 
the disclosure of which would result in an "unwarranted 
invasion of personal priv9 cy" [§87(2) (b)). Further, 
§89(2) (b) lists five examples of unwarranted invas ions 
of personal privacy, including the sale or release of 
lists of names and addresses if such lists would be used 
for commercial or fund-raising purpose s. In sum, lists 
including the names and addresses of the public generally 
may be withheld. Howeve r, payroll records identifying 
public employees are required t o he compiled and made 
available. 
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I hope that I have been of some assistance~ Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enclosure 

5~f;:; ~f JNJ--
Robert J. Freeman 
Executive Director 
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Mr. John C. Baumgarten 
Fxecutive Director 
Delaware Opportunities, Inc. 
129 Main Street 
Delhi, New York 13753 

Dear Mr. Baumgarten: 

January 8, 1979 

I have reviewed your letters and the materials 
appended to them regarding your contention that Delaware 
County has not acted in accordance with the spirit of the 
Freedom of Information Law. In conjunction with the 
materials, I offer the following comments. 

In terms of background, your questions have arisen 
because Delaware County has rejected applications for 
funding of your organization, Delaware Opportunities, Inc., 
and you are attempting to learn the reasons for rejection of 
the applications. 

First, it is important to note at the outset that 
the Freedom of Information Law grants access to existing 
records. Therefore, an agency, such as the Delaware County 
Manpower Office, has no obligation to create records in re
sponse to requests, except in specific circumstances. 
Therefore, if there are no written reasons for a rejection of 
an application, there is no requirement that records indi
cating the reasons be created, unless required by provisions 
of law other than the Freedom of Information Law. 

Second, the Freedom of Information Law is based upon 
a presumption of access. All records in possession of an 
agency are accessible to any person, except. to the extent 
that records or po~tions thereof fall within one or more 
enumerated categories of deniable information appearing in 
§87(2) (a) through (h) of.the Law. Moreover, if there is a 
denial of access, the reasons must be stated in writing and 
you must be apprised of your right to appeal to the head of 
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the agency or whomever has been designated to determine 
appeals. Section 89(4) of the Law also requires that an 
agency in receipt of an appeal transmit a copy of the 
appeal as well as the ensuing determination to this Com
mittee. Finally, in a judicial proceeding, the agency 
has the burden of proving that the records withheld in 
fact fall within one or more of the categories of deniable 
information listed in §87(2). 

Your central question deals with the reasons for 
failure by Delaware County to accept Delaware Opportunities' 
applications. In my opinion, there may be several means by 
which you can learn of the possible grounds for rejection 
and the reasons for rejection of an application. First, it 
appears that reconunendations regarding the acceptance or 
rejection of applications are made by the Title VI Project 
Advisory Council. Based upon statements made by Mr. Ronovech 
in his letters to you and the nature and duties of the 
Council, it is clear that the Council is a public body sub
ject to the Open Meetings Law. Although the Council is 
merely an advisory body that does not make final determina
tions, this Conunittee has consistently advised and the 
courts have upheld the notion that advisory bodies are 
public bodies that must comply with the Open Meetings Law. 

Section 97{2) of the Law defines public body to 
include: 

" ..• any entity, for which a quorum is 
required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof ... " 

By separating the quoted definition into its elements, one 
can conclude that the Council is a public body subject to 
the Law. 

First, the Council is an entity for which a quorum is 
required. Although there may neither be a statutory pro
vision nor a by-law that requires the presence of a quorum, 
§41 of the General Construction Law states in relevant part 
that: . 

"[W]henever •.• three or more persons 
are charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a majority 
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of the whole number of such persons ••• at 
any meeting duly held upon reasonable 
notice to all of them, shall constitute 
a ~uorum and not less than a majority of 
the whole number may perform and exercise 
such ••• duty." 

Therefore, even if the Council is not specifically required 
to act by means of a quorum, §41 of the General Construction 
Law mandates that all public bodies act only by means of a 
statutory quorum. 

Second, does the Council "transact public business"? 
While it has been argued that advisory bodies do not take 
final action and therefore do not transact public business, 
this Committee has consistently advised that the term 
"transact" does not necessarily imply that action is to be 
taken. Rather, according to an ordinary dictionary defini
tion, "transact" means merely "to discuss" or "to carry on 
business." This opinion has been ratified by a recent 
decision of the Court of Appeals (Orange County Publications 
v. Council of City of Newburgh, 60 AD 2d 409, aff'd 
NY 2d ___ , Nov. 2, 1978). 

Third, the Council in question performs a govern
mental function for a public corporation, Delaware County. 

Fourth, the debate in the Assembly regarding the bill 
that later became the Open Meetings Law clearly indicates 
that it was the sponsor's intent to include "committees, 
subcommittees, and other subgroups" within the scope of 
"public body" (see transcript of Assembly debate, May 20, 
1976, pages 6268 to 6270). 

And fifth, two recent judicial decisions cited this 
Committee's contention that committees and advisory bodies 
are indeed public bodies subject to the Open Meetings Law 
in all respects (see Matter of MFY Legal Services, 402 NYS 
2d 510 (1978); Pissare v. City of Glens Falls, Supreme Court, 
Warren County, March 7, 1978). 

Further, §101 of the Open Meetings Law requires 
public bodies to compile minutes regarding the action taken 
and the proposals made during meetings. In addition, §99 
of the Open Meetings Law requires that all meetings of public 
bodies be preceded by notice to the public and the news media. 
I have attached a copy of the Open Meetings Law for your 
consideration. 

Since the meetings of the Council must be open to the 
public, it would appear that you or your staff may attend the 
meetings to attend and listen to the deliberations and decisions 
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that go into the making of the recommendations to approve 
or reject applications. 

With respect to guidelines used regarding the basis 
for acceptance or rejection of applications, it is suggested 
that you request all written procedures developed by Delaware 
County, the New York State Department of Labor or by the 
Employment and Training Administration. Procedures are 
available under §87(2) (g) (ii) and (iii) of the Freedom of 
Information Law, which respectively grant access to "instru
ctions to staff that affect the public" and "final agency 
policy or determinations." If there are specific standards 
or guidelines, you may have the ability to determine whether 
the reasons offered for rejection of your applications have 
merit, or whether they must be more specific. 

There are indications that the Manpower Office, and 
perhaps Delaware County, have not adopted rules for the 
procedural implementation of the Freedom of Information Law. 
In this regard, the Freedom of Information Law requires the 
Committee on Public Access to Records to promulgate reg
ulations which govern the procedural aspects of the Freedom 
of Information Law. In turn, each agency in the state must 
adopt regulations no more restrictive than those promulgated 
by the Committee. In terms of your correspondence, it appears 
that the Committee's regulations have not been followed. 
For example, both the Law 1§89(3)) and the regulations [see 
attached, §1401.S(d)] require that a response to a request 
be givin within five business days of its receipt. It is 
noted that an agency may, but need not require that requests 
be made in writing. As noted earlier, §1401.7 of the reg
ulations requires that a denial be in writing and that the 
person denied access be informed of his or her right to 
appeal. In sum, Delaware County and its Manpower Office are 
required to adopt regulations in accordance with those promul
gated by the Committee. If they have not done so, the Freedom 
of Information Law has been violated. 

I have enclosed for your perusal copies of the Freedom 
of Information Law, regulations promulgated under the Freedom 
of Information Law by the Committee, model regulations that 
can be used as a guide to compliance by agencies, and an 
explanatory pamphlet entitled "The New Freedom of Information 
Law and How to Use It." A copy of my response to you as well 
as the materials to which reference was made in the preceding 
sentence will be sent to Mr. Ronovech. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

cc: Victor Ronovech 

Robert J. Freeman 
Executive Director 
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Ms. Laurie Thompson 
Consultant 
490 West End Avenue 
New York, New York 10024 

Dear .Ms. Thompson: 

January 9, 1979 

The copies of your letter to Anthony Durso, Kings 
County Clerk, that were sent to Lieutenant Governor Cuomo 
and Secretary of State Paterson have been transmitted to 
this office, which is responsinle for advising with re
spect to the Preedom of Information Law. 

Your contentions pertain to the availability of 
census information and the fees that may be assessed in 
conjunction with a search of a census. 

In my opinion, census records in possession of a 
county clerk that originated in the 19th century are in 
great measure accessible. The Freedom of Information Law 
is based upon the presumption that records are accessible, 
unless records or portions of records fall within one or 
more categories of deniable information listed in the 
statute [see attached Freedom of Information Law, §87(2) 
(a) through (h)]. The census records in question are 
likely accessible except to~the extent that they include 
information concerning adoptions or specific information 
such as pleadings or testimony relative to divorces. 
Records regarding both adoptions and particulars of matri
monial proceedings are confidential by statute (Domestic 
Relations Law, §114 and §235 respectively). Based upon 
discussions with officials of the State Archives, it is 
unlikely that the census records contain copfidenti~l 
information pertaining to divorces. Consequently, the 
census records in which you are interested are in my view 
accessible, except to the extent that they contain the 
confidential information previously discussed. 
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It is noted that §87(2) (b) of the Law permits an 
agency to withhold records when disclosure would result in 
"an unwarranted invasion of personal privacy. 11 Neverthe
less, I do not believe that the privacy provisions could 
appropriately be cited in this instance, for the infor
mation in question is of an historical nature. 

Finally, with respect to fees, §87(1) (b) (iii) of 
the Freedom of Information Law states that a maximum of 
twenty-five cents per photocopy may be assessed, "except 
when a different fee is otherwise prescribed by law." In 
this case, there is a different fee prescribed by law. 
Specifically, §802l(d) of the Civil Practice Law and Rules, 
which relates to fees that may be charged by county clerks, 
states that: 

"[Flor certifying to a search of any 
records, other than those in an action 
or relating to real property, in the 
counties within the city of New York, 
for a consecutive two-year period or 
fraction thereof, for each name so 
searched, five dollars, and in all 
other counties for a consecutive five
year period or fraction thereof, for 
each name so searched, one dollar; 
except that in the counties within 
the city of New York, when the records 
so searched are the census records of 
the state of New York, the charge shall 
be one dollar for a consecutive two
year period br fraction thereof." 

Without greater knowledge of the circumstances, I 
could not conjecture as to the propriety of the fee. However, 
it is clear that the County Clerk has the legal authority to 
charge for a search, whether or not the search resulted in 
locating the information sought. Further, as stated earlier, 
if the information sought exists, it should in my opinion be 
made available to you. 

I regret that I cannot be of greater assistance at this 
juncture. Should any further questions arise, please feel 
free to contact me. 

RJF:nb 
Enc. 

S~erely, 
) -,- < (" '~'='-- J !\la ,v1.c:.... 

Robert~- Freeman ---.,_ 
Executive Director 
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January 9, 1979 

Sr. 

Dear Mr. Sherman: 

I have recently received your letter of December 20, 
As requested, enclosed is a copy of the pamphlet entitled 
"The New Freedom of Information Law and How to Use It," 

Your letter also indicates that you would like to 
obtain information regarding the organizations and groups 
to which information was sold without your consent. In this 
regard, it is difficult to respond without more specific 
knowledge of the nature of the records to which you are 
referring. Nevertheless, if indeed information has been sold, 
any vouchers, checks, or other records of expenditure or 
receipt are available to the public from the agency that sold 
the information. In addition, it is noted that §§87(2} (b} and 
89(2) (b) of the Freedom of Information Law permit an agency 
to withhold information when a · disclosure would result in 
"an unwarranted invasion ,Of personal privacy." From my per
spective, the cited provision of the Law is intended to 
p r otect against disclosures that involve· the details of an 
individual's life. 

I hope that I have been of some assistance. Should 
any fur ther questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

Sincere ly, 

~ :-Tfu~ 
Robert J. Freeman 
Executive Director 
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January 9, 1979 

Ms. Jody Adams 

-Dear Ms. Adams: 

I received your letter of January 6 this morning and 
will attempt to answer each of your questions. 

Your first area of inquiry concerns the legislative 
histories of the Freedom of Information Law and the Open 
Meetings Law. You are probably aware of the fact that the 
State Legislature does not maintain any record analogous to 
the Congressional Record, for example. In the case of the 
Freedom of Information Law, there was virtually no debate 
preceding passage of either the original law, a copy of 
which is attached, passed in 1974, or the amended law passed 
in 1977. The comments of lobbyists and of state agencies 
are maintained in "bill jackets," which can be found at the 
Legislative Reference Library, which is part of the New York 
State Library. It is located at the Cultural Education 
Center, Nelson A. Rockefeller Empire State Plaza, Albany. 
If you request the bill jackets, you should identify them by 
"Chapter" numbers. The original Freedom of In fo rmatio n Law 
appears in Chapters 578-580 of the Laws of 1974r the amend
ments to the Law appear in ..Chapter 933 of the Laws of 1977. 

Passage of the Open Meetings Law was preceded by debate 
in the Assembly, and I have attached a copy for your consid
eration. If you seek the bill jacket f o r the Open Meetings 
Law, it s hould be identified as Chapter 511 of the Laws of 1976. 

You mentioned that the police "managed to get ••• huge 
exceptions" in the Free dom of Information Law. I disagree 
with your contention. The languag e of § 87( 2 ) (eJ represents 
a significant change from the original Law, which stated that 
an agency could d e ny access to "investi?ator y files compiled 
for law enforcement purposes" [§88(7) (d)]. Unrler that 

.• - ·. 
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standard, if a record Nels initially "compiled for law en
forcement purposes,p it could forever be denied. The 
amended Law, however, permits denial of such records only 
under specified circumstances that are based upon harmful 
effects of disclosure. It is noted that the "law enforce
ment" provisions are similar in structure to those con
tained in the federal Freedom of Information Act (Title 5 
§552). In my opinion, New York was able to learn from 
Congress' mistakes or oversights, and as a consequence, I 
believe that the New York law is clearer than its federal 
counterpart, provides greater access to records of the 
operation of government, and concurrently provides more 
protection to the public. 

A question has arisen regarding the status of local 
laws. Local laws have relevance in relation to the Freedom 
of Information Law only with respect to fees. While the 
amendments make specific reference to a maximum of twenty
five cents per photocopy, the original law merely stated 
that the Committee could issue regulations concerning pro
cedures and fees for copying [see §88{2)]. In relevant part, 
§1401.8 of the original regulations stated that no more than 
twenty-five cents per photocopy could be charged, "IEJxcept 
where fees or exemptions from fees have been established by 
law, rule or regulation prior to September 1, 1974 ••• " 
Stated differently, if a municipality had passed a local law 
regarding fees for copying prior to the effective date of 
the Freedom of Information Law, September 1, 1974, that fee 
could remain in effect. Based upon the foregoing, if a fee 
had been established by law with respect to accident reports 
prior to September 1, 1974, it may remain in effect. As 
noted in an earlier letter, the Committee has called upon 
the Governor and the Legislature in its report (see attached) 
to amend the fee provisions to preclude local government from 
charging more than twenty-five cents for photocopying. 

With regard to "interest" in records, one of the 
basic principles of the Freedom of Information Law is that 
accessible records are equally available to any person, with
out regard to status or interest. This represents a de
parture from previous access laws, which made rights con
tingent upon residence or interest, for example, as in the 
case of §66-a of the Public Officers Law. ,In terms of the 
relationship between §66-a and the Freedom of Information 
Law, I believe that the former prevails. The Freedom of Infor
mation Law is a "general" statute that deals with records 
generally. A statute that deals with specific records is 
known as a "special" statute. The courts have long held 
that a "special" statute supersedes a "general" statute • 
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Therefore, rights of access to accident reports are based 
upon a showing of an "interest" (whatever that may be) 
pursuant to §66-a of the Public Officers Law. Access to 
police records which are not subject to any "special" stat
utory direction fall within the Freedom of Information Law, 
and no demonstration of an "interest" need be made. 

Finally, I have received your earlier letter. No 
response was given because, in all honesty, I read it as a 
commentary rather than a request for an opinion. Further, 
I believe that I have sent all of my communications with 
the Town of Southhold to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 

~t.tJ:cr~ 
Robert J. Freeman 
Executive Director 
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Mr. Isidore Gerber 
Executive Director 
Liberty Taxpayers Association 
Liberty, New York 12754 

Dear Mr. Gerber: 

January 10, 1979 

I have received your letter which raises questions 
concerning both the Freedom of Information Law and the 
Open Meetings Law. I will attempt to answer each of them. 

Your first question concerns the relationship be
tween §87(2) (c) of the Freedom of Information Law and the 
Village Law insofar as it pertains to the budget process. 
According to your letter, you believe that I have stated in 
the past that the Village Board of Liberty may withhold 
records reflective of the proposed salaries of department 
heads while the Village is engaged in collective bargaining 
negotiations with other Village employees. In all honesty, 
although I remember discussing this issue, I do not believe 
that my response was as you have presented it. Section 
87(2) (c) states that an agency may withhold records if dis
closure would "impair present or imminent contract awards or 
collective bargaining negotiations." The key word in the 
quoted provision is "impair." Since the proposed salaries 
of department heads must b~ contained in the tentative budget 
prusuant to Village Law, §5-508(3), it is clear that dis
closure of such information would not "impair"·the collective 
bargaining process. Moreover, the Freedom of Information Law 
is a statute of general application. In this regard, when 
there is a "special" statute that deals with specific records 
and either directs that particular records be made available 
or be withheld, the "special" statute prevails over the 
statute of general application. In this instance, the direc
tion in the Village Law to make the records in question 
available supersedes any grounds for denial of access appearing 
in the Freedom of Information Law, such as §87(2) (c). 
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The second question concerns a public hearing held 
by the Town of Liberty Zoning Board of Appeals that dealt 
with a special use permit. Your letter states that notice 
was sent to all residents living within 500 feet of the 
property that was the subject of the hearing, and that one 
person protested the policy of enabling anyone to speak. 
Apparently he contended that a person may speak at a public 
hearing only if he or she lives within 500 feet of the 
property under discussion. 

It is important to emphasize that the question 
raised does not pertain to the Open Meetings Law, but rather 
to a public hearing required to be held by other provisions 
of law. The Open Meetings Law is silent with respect to 
public participation. Therefore, although a public body 
may permit public participation at a meeting, it need not. 
However, it appears that the public hearing to which you 
referred may have been mandated by law. In this regard, case 
law has long held that all interested parties attending a 
hearing must be accorded an opportunity to be heard {see e.g., 
Lamb v. Town of East Hampton, 162 NYS 2d 94, 96 (1957); 
Rod v. Monserrat, 312 NYS 2d 377, 380 (1970)]. On the basis 
of the decision~· of which I am aware, it appears that the 
Zoning Board of Appeals must provide a reasonable opportunity 
to permit all interested members of the public to be heard 
at a public hearing, and I do not believe that there is any 
restriction on the ability to speak based upon the proximity 
of ownership to the parcel that is the subject of the hearing. 

The third area of inquiry concerns a situation in 
which the Zoning Board of Appeals, after the hearing, closed 
the meeting and went into executive session to discuss the 
property. You also stated that you have been unable to 
obtain minutes of the executive session or discover the 
nature of the Board's decision. 

In my opinion, the Zoning Board of Appeals should have 
deliberated publicly and voted in public. It is noted that 
§103(1) of the Open Meetings Law exempts quasi-judicial 
proceedings from the coverage of the Law. Nevertheless, 
§105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law or charter, administrative 
code, ordinance, or rule or regulation 
less restrictive with respect to public 
access than this article shall not be 
deemed superseded hereby." 
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In this regard, §267(1) of the Town Law has long provided 
that all gatherings of town zoning boards of appeals "shall 
be open to the public." As such, although a town zoning 
board of appeals might in some instances act in a quasi
judicial capacity, §267(1) of the Town Law, which, under the 
circumstances, is less restrictive than the Open Meetings 
Law, requires that such meetings be open to the public, 
Consequently, it is my view that the exception for quasi
judicial proceedings is inapplicable with respect to town 
zoning boards of appeal. Moreover, an informal opinion 
rendered by the Attorney General on October 18, 1977, arrived 
at the same conclusion and advised that the exemption in 
the Open Meetings Law regarding quasi-judicial proceedings 
cannot be invoked by a town zoning board of appeals. Con
sequently, a zoning board of appeals may in my opinion enter 
into executive session only in accordance with the pro
visions of §100 of the Open Meetings Law. 

Your fourth question concerns notification of a 
"special meeting." Section 99 of the Open Meetings Law 
requires that, if a meeting is scheduled at least a week in 
advance, notice must be given to the public and the news 
media at least seventy-two hours prior to the meeting. If 
a meeting is scheduled less than a week in advance, notice 
must be given to the public and the news media "to the extent 
practicable" at a reasonable time prior to the meeting. As 
such, notice must be given to the public and the news media 
prior to all meetings, whether regularly scheduled or 
"special," for example. 

Finally, with respect to minutes, it is noted that 
§101 of the Open Meetings Law requires that minutes of 
executive sessions be compiled and made available within 
one week of an executive session. However, there is no 
time limit regarding the compilation of minutes of open 
meetings. To avoid situations in which minutes may not be 
made available until they are approved, the Committee has 
advised that minutes are available as soon as they exist, 
whether or not they have been approved. In such cases, it 
has been suggested that the minutes be marked "unapproved," 
"draft," or "non-final.'' By so doing, the public is apprised 
that the minutes are subject to change and the members of a 
public body are given a measure of protect~on. 

As requested, enclosed is a copy of the Freedom of 
Information Law and an explanatory pamphlet on the subject, 
as well as the Open Meetings Law. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

cc: Board of Trustees 
Village of Liberty 

Liberty School Board 

Zoning Board of Appeals 
Town of Liberty 

Sincerely, 

~<r~ 
Robert J. Freeman 
Executive Director 
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Ms. Ruth c. Boice 
Editorial Department 
Patent Trader 
Box 240 
Mount Kisco, New York 10549 

Dear Ms. Boice: 

January 10, 1979 

I have received both of your letters and background 
materials regarding your efforts to gain access to records 
in possession of the Town/Village of Mount Kisco. 

According to the information you·have provided, two 
reports have been denied. The first was prepared by a 
private firm, Cole, Layer and Trumble, the second was pre
pared by the State Division of Equalization and Assessment. 
The denials of access by the Village Manager, Mr. Garofano, 
were based upon his contentions that the reports "are in
vestigatory in nature, and would serve as the basis for 
future proposed litigation •.• " and that they constituted 
"inter-agency or intra-agency materials." 

It is important to note at the outset that the 
Freedom of Information Law, as amended, is based upon a 
presumption of access. Specifically, §87(2) of the Law 
states that all records in_possession of an agency are acces
sible, except to the extent that records or portions thereof 
fall within one or more among eight enumerated categories of 
deniable information. Further, in the event of a judicial 
challenge to a denial of access, the agency has the burden 
of proving that the records withheld in fact fall within 
one or more of the categories of deniable information. 

Based upon a review of the Freedom of Information Law, 
the report prepared by the private firm is in my opinion 
accessible in its entirety, for none of the grounds for 
denial could appropriately be raised. I disagree with Mr. 
Garofano's statement that the report is "investigatory in 
nature." In my view, the report could not justifiably be 
considered as a record "compiled for law enforcement purposes" 
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fsee §87(2) (e)]. Contrarily, it was prepared pursuant to 
contract and its contents could be accepted or rejected by 
the municipality that ordered it. Moreover, decisions ren-
dered under both the original and the amended Freedom of 
Information Law have held that the '' law enforcement purposes" 
exception may be raised only by criminal law enforcement 
agencies [see e.g., Broughton v. Lewis, Sup. Ct., Albany 
Cty. (1978); Young v. Town of Huntington, 388 NYS 2d 978 
(1976)]. 

While the report may at some time be relevant to 
litigation, it is clear that it was not prepared for liti
gation, but rather in the ordinary course of business. As 
such, although it conceivably could be cited as the basis 
for litigation, that factor does not in my view restrict 
rights of access. Further, the Cole, Layer and Trumble 
report is neither inter-agency nor intra-agency, for it is 
a firm outside of government. 

In addition, a decision rendered by the Appellate 
Division, Second Department, in 1969 held that data pre-
pared by a consulting firm for a county board of super-
visors to be used by assessors to reappraise real property 
was available (Sanchez v. Papontas, 32 AD 2d 948). In view 
of the similarity between the Cole, Layer and Trumble report 
and the records in question in the Sanchez case, I believe that 
the existing case law on the subject tends to bolster my 
opinion that the consultant's report is available. 

With respect to the second document, which was 
furnished by the State Division of Equalization and Assessment 
to the Village, it is likely that portions of the report are 
accessible, while the remainder is deniable. I have discussed 
the report with both Mr. Garofano, the Village Manager, and 
Mr. Kitchen, the Deputy Director of the Division of Equali
zation and Assessment. Based upon our conversations, it 
appears that the report was provided informally and that it 
was prepared in part to gain experience regarding a new 
computer. In fact, Mr. Kitchen infonned me that his office 
does not maintain custody of a copy of the "informal" report 
transmitted to the Village. 

Nevertheless, in view of the definition of "record" 
in the Freedom of Information Law {§86(4)]; the report is 
subject to rights of access granted by the Law. The only 
exception to rights of access relevant in this case is §87 
(2) (g), which states that an agency may deny access to 
records or portions thereof that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public~ or 

iii. final agency policy or deter
minations ••• " 

The provision quoted above contains what in effect in a 
double negative. Although an agency may withhold inter
agency or intra-agency materials, statistical or factual 
tabulations or data, instructions to staff that affect the 
public, or final agency policy or determinations found 
within such materials must be made available. Under the 
circumstances, the report constitutes "inter-agency" material. 
However, to the extent that it contains "statistical or 
factual tabulations or data," it is available. Narrative 
portions of the report which are advisory, for example, may 
be withheld. 

In discussing the matter with Mr. Garofano, it appears 
that the recalcitrance with regard to disclosure of the 
reports is based upon a contention that disclosure will 
result in a multitude of lawsuits. While I do not believe 
that the possible initiation of suit constitutes an appro
priate ground for denial under the Freedom of Information Law, 
the courts have held that an agency may withhold information 
if it can be demonstrated that disclosure would, on balance, 
be detrimental to the public interest (see e.g., Cirale v. 
80 Pine Street Corp., 35 NY 2d 113 (1974)]. Therefore, 
while I am not suggesting that disclosure would indeed re
sult in detriment to the public interest, such an argument 
might be made. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
cc: Mr. Garofano 

Sincerely, 

l',{t,r~,__ 
R~it J. Freeman---._ 
Executive Director 
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Mr. Paul A. DiNardo 
Assistant Chief 
Binghamton Police Department 
Binghamton, New York 13901 

Dear Chief DiNardo: 

I have been requested by Mr. John J. Sheehan to 
"remind" you that a specific procedure must be followed 
when a request is made under the Freedom of Information 
Law. 

In this regard, please be advised that §1401.S(d} 
of the regulations promulgated by the Committee, which 
have the force and effect of law, states that: 

"II]f the agency does not provide or 
deny access to the record sought within 
five business days of receipt of a 
request, the agency shall furnish a 
written acknowledgment of receipt of 
the request and a statement of the 
approximate date when the request will 
be granted or denied. If access to 
records is neither granted nor denied 
within ten business days after the 
date of acknowl~dgment of receipt of 
a request, the request may be con
strued as a denial of access that may 
be appealed." 

If you would like to discuss any of the above, I 
am at your service. 

RJF:nb 

cc: John J. Sheehan 

su;yye!f_, 
~--;r:fi; 

Robert J. Free~ 
Executive Director 
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Dear Mr. Franciamone: 

January 11, 1979 

I have received your letter of January 2 regarding 
your requests directed to the Tompkins County Department 
of Social Services. 

Please be advised that I have contacted .Conunissioner 
Wagoner on your behalf in order to provide accurate advice. 
I was informed that the "itemized audit report" in which 
you are interested simply does not exist. In this regard, 
the Freedom of Information Law specifically provides that 
an agency need not create a record in response to a request 
[§89(3)]. Therefore, the Department of Social Services is 
not obliged to compile an audit at your request. 

However, Commissioner Wagoner also informed me that 
copies of weekly payment cards containing a breakdown of 
the means by which the $40 deduction is expended will be 
made available to you on request. He noted that the Depart
ment maintains custody of the cards going back to January 1, 
1978. The remaining payment cards are in possession ·of the 
Family Court Clerk. Consequently, if you are interested in 
the earlier cards as well a.s those in possession of the 
Department of Social Services, it is suggested that you 
contact the Clerk. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Robert Wagoner 

Sincerel•y, 

•I fl,· ftt,-1 
Robert J. Freeman 
Executive Director 
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Section 105{2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law or charter, administrative 
code, ordinance, or rule or regulation 
less restrictive with respect to public 
access than this article shall not be 
deemed superseded hereby." 

In this regard, §267 (1) of the Town Law has long providf~d 
that all gatherings of town zoning boards of appeals "shall 
be open to the public." Consequently, although a town zoning 
board of appeals might in some instances act in a quasi
judicial capacity, §267(1) of the Town Law, which, under 
the circumstances, is less restrictive than t 11e Open Meet
ings Law, requires that such meetings be open to the public. 
Therefore, it is my view that the exemption for quasi
judicial proceedings is inapplicable with respect to town 
zoning boards of appeals. 

Moreover, an informal opinion rendered by the Attorney 
General on October 18, 1977, arrived at the same conclusion 
and advised that the exemption in the Open Meetings Law re
garding quasi-judicial proceedings cannot be invoked by a 
town zoning board of appeals. 

In view of the foregoing, I believe that a zoning 
board of appeals may exclude the public from its proceedings 
only in accordance with the provisions for executive session 
appearing in §100 of the Open Meetings Law. Subdivision (1) 
of the cited provision requires that a procedure be followed 
prior to entry into executive session. Specifically, 
§100(1) states that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only ••• " 

In addition, the Law limits the subject matter that may be 
discussed in an executive session in paragraphs (a) through 
(h) of §100 (1). 

Although the Board may have identified the subject 
matter for discussion in its closed session of November 22, 
there is no indication that the procedural steps required 
by the Open Meetings Law were followed. Moreover, in my 
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opinion, no ground for executive session could have appro
priately been ci.ted. As such, it appears that the Board 
did not have the capacity to discuss your application 
behin~ closed'doors. 

With regard to the minutes of executive session 
in question, §i01(2) of the Open Meetings Law requires 
that minutes of executive sessions be compiled only when 
determinations are made behind closed doors. Therefore, 
when a determination is made during an open meeting that 
follows deliberation in executive session, minutes of the 
executive session need not be compiled. Nevertheless, 
as noted e~rlier, I believe that the Board should have 
deliberated in open session, for the discussion was not 
consistent with any of the grounds for executive session 
enumerated in the Law. 

Your letter also makes reference to a meeting of the 
Zoning Board of Appeals held on January 24. During the 
meeting, the Board "physically left the meeting" for the 
purpose of discussing whether or not your application for 
re-· hearing would be heard on the merits • 

My response to this situation is essentially the 
same as that offered concerning the closed session held 
on November 22. In brief, the Zoning Board of Appeals 
may enter into executive session only to discuss those 
subjects enumerated in the Law as appropriate for execu
tive session. Based upon the contents of your letter, 
there was no apparent ground for executive session re
garding the meeting on January 24-. 

Your final question concerns minutes of meetings 
of the Board that are not made available until they are 
approved by the Board at the ensuing scheduled meeting. 
You have indicated that the meetings are usually held 
approximately a month apart, and on some occasions, are 
as much as two months apart. Further, you have stated 
that unapproved minutes have been denied to date due to 
the absence of formal approval by the Board. 

Due to the substantial lapse of time that often 
exists between a meeting and the approval of minutes, 
the Committee has consistently advised that minutes are 
accessible as soon as they exist, whether or not they 
have been approved. This stance is based upon the notion 
that, while unapproved minutes may not be "official", 
they constitute a "record" within the scope of §86(4) of 
the Freedom of Information Law and therefore are subject 
to rights of access. However, it has also been advised 
that the clerk or whoever maintains custody of unapproved 
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minutes mark the minutes as "unapproved," 11 draft, 11 or 
"non-final" when the minutes are .disclosed. By so doing, 
the public is·given an opportunity to learn of the general 
nature of events that transpired ~ta meeting; concurrently, 
the members of the Board to which the minutes relate are 
given a measure of protection. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

,Af'.J.~ 
Robert J. Freeman 
Executive Director 

cc: Mamaroneck Zoning Board of Appeals 
Dorothy Miller, Town Clerk 
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Mr. Elliott Vorce 
President 
Penn Yan Teachers Association 
Penn Yan Central Schools 
Penn Yan, New York 14527 

Denr Mr. Vorce: 

I have received your letter of January 5 concerning 
your unsuccessful attempts to obtain "information regarding 
the dollar amount of Superintendent Michael w. Thompson's 
1978-79 salary." 

The information that you are seeking is clearly avail-
able. 

According to your letter, you have been informed that 
the specific information in question does not exist. Al• 
though the Freedom of Information Law does not generally 
require an agency to create a record in response to a request 
[see attached Freedom of Information Law, §89(3)], one of 
the exceptions to that rule concerns payroll information, 
Specifically, §87(3) (b) of the Law provides that each agency 
shall maintain: 

-
"a record setting forth the name, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

In view of the quoted provision, every agency, including the 
Penn Yan School District, must compile a p~yroll record that 
identifies all officers and employees and their salaries. 
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Alice Lucan, Esq. 
Gannett Company, Inc. 
Lincoln Tower 
Rochester, New York 14450 

Dear Ms. Lucan: 

John Omicinski of your Albany bureau requested that 
I draft an opinion regarding a denial of access by the 
Division of Substance Abuse Services (DSAS) to information 
contained in a survey of drug use in public and parochial 
schools. 

Specifically, Mr. Omicinski requested the surveys 
performed in schools in particular counties. In his re
sponse to the request, Leonard J. Berry, the Communications 
Coordinator for DSAS, wrote that when the survey was under
taken, representatives of his agency "guaranteed anonymity 
and confidentiality to those school districts which cooperated 
with the study." The determination following an appeal 
written by Douglas Eldridge, Counsel to DSAS, reiterated that: 

"IT]he information gathered in the 
school survey was obtained from school 
districts across the State only after 
those school districts elicited a 
promise that we would not release any 
information relating to individual 
school districts obtained through the 
survey. It was their concern that 
certain school districts are so small 
that information relating to a school 
within that district, and a grade 
within that school, might very well 
serve to identify a certain percentage 
of the students in that sehool and 
grade as substance abusers. In several 
instances, school districts refused 
to participate without.the promise that 
such information would not be released." 
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Mr. Eldridge further noted that, if disclosure could be used 
as a means of identifying specific students, disclosure would 
result in an unwarranted invasion of personal privacy. He 
also cited 21 USC §1175, which "requires the confidentiality 
of the identity, diagnosis, prognosis or treatment of ..• any 
person involved in a drug abuse prevention function conducted ... " 
by DSAS. 

In my opinion, the blanket denial of access to the 
results of the survey is likely without merit. 

The key factor in the denial appears to be the promise 
of confidentiality made by DSAS to schools. From my perspective, 
the promise of confidentiality may have minimal significance. 
As stated in Langert v. Tenney, "[T]he concern ••. is with the 
privilege of the public officer, the recipient of the com
munication, rather than with the I!laker of the communication" 
[5 AD 2d 586, 589 (1958); see also People v. Keating, 286 

App. Div. 150 (1955), Cirale v. 80 Pine St. Core., 35 NY 2d 
113 (1974)]. Related to a promise of confidentiality is the 
common law privilege of confidentiality, the governmental 
privilege. In this regard, the courts have held that the 
privilege continues to exist, notwithstanding the enactment 
of the Freedom of Information Law. However, the privilege is 
based upon the notion that a public officer must prove that 
information in his or her possession would if disclosed 
result in detriment to the public interest. Further, a deter
mination regarding the propriety of an assertion of privilege 
can be made only by a court·on a case by case basis. 

In view of the foregoing, there are in my opinion only 
two instances in which records may be deemed confidential. 
First, records are confidential when a statute specifically 
prohibits disclosure. Second, a record may be deemed con
fidential if in the opinion of a court disclosure would, on 
balance, result in detriment to the public interest. There
fore, as a general matter, I do not believe that the promise 
of confidentiality given to schools by DSAS is valid, unless 
DSAS can demonstrate that disclosure would indeed result in 
detriment to the public interest. 

With respect to the protection of personal privacy, 
it is clear that the results of the survey are presented in 
the form of statistical or factual tabulations, and that the 
contents of the survey do not identify particular students. 
If, however, any component of the survey would identify a 
particular student or students, to that extent, the survey 
could justifiably be withheld. Information that would 
identify students could be denied under the Freedom of 
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Information Law, for disclosure would likely constitute an 
unwarranted invasion of personal privacy. More importantly, 
such a disclosure might violate the Family Educational Rights 
and Privacy A~t, which is commonly known as the "Buckley 
Amendment" (20 USC §1232g). In brief, the Buckley Amendment 
requires that information identifiable to a student maintained 
by an educational agency or institution is confidential to 
all but the parents of the student, and that the student 
acquires the rights of his or her parents when he or she 
reaches the age of 18. Nevertheless, in situations in which 
specific students could not be identified due to the size of 
the sampling, neither the Buckley Amendment nor the privacy 
provisions of the Freedum of Information Law could in my view 
be appropriately cited as a ground for denial. 

Finally, the federal statute cited by Mr. Eldridge 
in my opinion is inapplicable in this instance. Specifically, 
21 USC §l175(a) states that~ 

"[R]ecords of the identity, diagnosis, 
prognosis or treatment of any patient 
which are maintained in connection with 
the performance of any drug abuse pre
vention function conducted, regulated, 
or directly or indirectly assisted by 
any department or agency Gf the United 
States shall, except as provided in 
subsection (e) of this section, be · 
confidential and be disclosed only for 
the purposes and under the circumstances 
expressly authorized under subsection (b) 
of this section." 

Although the records in question might be maintained in 
connection with the performance of a drug abuse prevention 
function, they do not deal with the diagnosis, prognosis, 
or treatment of "patients." Again, however, to the extent 
that specific individuals who responded to the survey may be 
identified, those portions of the survey may justifiably be 
withheld. · 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
cc: Douglas A, Eldridge 

John Omicinski 

S~rel, (' 
rf, (/Ul-1\--

R bert J. Freeman 
Executive Director 
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January 18, 1979 

Mark Litwak, Esq. 
Regional Director 
New York Public Interest 

Research Group, Inc. 
1 Columbia Place · 
Albany, New York 12207 

Dear Mr. Litwak: 

I have received your letter of January 17. Your in
quiry concerns whethe~ the Albany County District Attorney's 
office is exempt from the Freedom of Information Law "because 
it is a law enforcement agency." 

In my opinion, the District Attorney's office is sub
ject to the Freedom of Information Law in all respects. 
Specifically, §86(3) of the Law defines "agency" to include: 

" .•. any state or municipal depart-
ment, board, bureau, division, com-
mission, committee, public authority, 
public corporation, council, office 
or other governmental entity perform-
ing a governmental or propriety 
function for the state or any one 
or more municipalities thereof, except 
the judiciary o.r the state legislature." 

Since a district attorney's office is a governmental entity 
performing a governmental function for a municipality, a 
county, it is subject to the Law. 

I would like to emphasize that the foregoing should 
not be construed to mean that all records in possession of 
a district attorney's office are accessible, for all agencies 
subject to the Law may withhold records or portions thereof 
to the extent that records fall within one or more among 
eight categories of deniable records listed in §87(2) (a) 
through (h) of the Law. 
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Ms. Aileen Jacobson 
Newsday 
550 Stewart Avenue 
Gaden City 
Long Island, NY 11530 

Dear Ms. Jacobson: 

January 22, 1979 

I have received your letter of January 15 in which 
you have requested an advisory opinion regarding a denial 
of access by the Town of Oyster Bay to a copy of a report 
furnished by Cashin Associates to the Town. Cashin Asso
piates is a firm of consulting engineers that was paid 
$32,000 to furnish a report comparing the possibility of 
using a private carter as opposed to a municipal garbage 
collection service. 

Your request to the Town indicates that the report 
was denied on the ground that it is "preliminary" and a 

."working document." In addition, your Letter advised 
that Mr. Joseph Catalano, the Assistant Town Attorney, 
told you that the Town considers the report "an inter 
or intra-agency document covered by an exception." 

In my opinion, none of the bases offered by the 
Town for a denial have merit. 

First, it is noted that the amended Freedom of 
Information Law defines "record" to include "any infor
mation, kept, held, filed, produced or reproduced by, 
with or for an agency ••. in any physical form whatsoever .•. " 
[see attached Freedom of Information Law, §86(4)]. In 
view of the definition, any information in possession 
of the Town constitutes a "record" subject bo rights of 
access. Therefore, the classification of a record as 
"preliminary" or as "working document" has no effect 
upon rights of access. 
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Secondly, I believe that the characterization of 
the.report in question as "inter-agency or intra-agency" 
is misplaced [see §87(2) (g)]. In my opinion, inter-agency 
and intra-agency materials consist of communications between 
agencies and within an agency. This contention is bolstered 
by a letter addressed to me by Mark Siegel, the Assembly 
sponsor of the amendments to the Freedom of Information 
Law (see attached). While discussing the exception per
taining to inter-agency or intra-agency materials appearing 
in §87(2) (g) of the amended Law, Assemblyman Siegel made 
reference to written communications "transmitted from an 
official of one agency to an official of another or between 
officials within an agency." Since the report was prepared 
pursuant to contract by a third party, a consulting firm, 
I do not believe that it may be considered either inter
agency or intra-agency. 

The Siegel letter also states that the language 
of §87(2) (g) represents an alteration from the initial 
legislative proposal to amend the Freedom of Information 
Law. One of the firs~ ~ills to amend the Law would have 
permitted an agency to withhold "advisory" material. It 
was felt that the term "advisory" was too broad and could 
have been cited to deny access to records that were access
ible under the Law as originally enacted. In his dis
cussion of the exception in question, which compared the 
original Freedom of Information Law (cited as the "current" 
Law) and the amendments, Mr. Siegel wrote: 

" •.. there have been instances in 
which a private consulting firm 
prepares an audit or a s 1.1rvey at 
the request of an agency of govern
ment. In such a situation, the 
agency is free to accept or re-
ject the findings. As such, the 
findings could be considered 'purely 
advisory' and therefore deniable. 
Nevertheless, the current Freedom 
of Information Law clearly provides 
access to external audits." 

Replacement of the term "advisory" with the existing language 
of §87(2) (g)in my view evidences the intent of the sponsor 
to ensure that a survey or an audit prepared by a third party 
should remain accessible. 
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In addition, case law rendered before the passage 
of the Freedom of Information Law in 1974 held that a 
study prepare~ by third party consultant is available. 
In one case that was decided in Nassau County, it was 
held that an analysis regarding a project was available, 
whether disclosure would be "embarrassing or flattering" 
to the municipality that contracted to have it prepared 
[see Winston v. Magan, 338 NYS 2d 654, 660-661 (1972)]. 

In sum, it does not appear that any of the grounds 
for denial that have been offered to you may appropriately 
be cited to withhold the report. 

It is also noted in closing that the regulations 
promulgated by the Committee, which govern the procedural 
aspects of the Law, require that a denial of access given 
by a records access officer be stated in writing and pro
vide the reasons for the denial. According to the material 
appended to your letter, no reasons for a denial were 
stated. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enclosures 

cc: Joseph Catalano 

Sincerely, 

l~rT~~ 
Robert J. Freeman 
Executive Director 
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-Dear Mr. Giles: 

I have received your letter of January 19 regarding 
tax assessment records of the Town of Wheatland. • 

Your first question i s whether the tax records, 
"the work cards", are public information. In my opinion, 
the cards used by the assessor in performing his duties 
are available. This opinion is based not only on the 
Freedom of Information Law (see attached), but also on 
case law rende red long before the enactment of the Free
dom of Information Law. Specifically, in the case of 
Sanchez v. Papontas [303 NYS 2d 711 (1969)), it was held 

· tfiat assessment cards similar to those to which you have 
referred are accessible. 

Second, yo.u have asked .. whether a monetary charge 
other than a copying fee may be charged for the assessment 
cards. In this regard, §87(1) (b) (ili) of the Freedom of 
Information Law states that the maximum f ·ee that may be 
assessed for copying is twenty-five cents, unless a dif
ferent fee is otherwise prescribed by law. Further, the 
regulations promulgated by the Committee, which have the • 
force of law, preclude the use of a search fee, unless 
such a fee had been established by law prior to the enact
ment of the Freedom of Information Law in 1974. 

1he third question is whether the Town Clerk can 
produce copies of the work cards. Since the Town Clerk 
is the custodian of town records (see Town Law, §3·o), 
I believe that he or she may make copies. 

i 
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Your fourth question is whether the work cards may 
be "locked up by the assessor." In the same vein, a 
question has arisen concerning the extent to which an 
individual can inspect the records if the assessor has 
limited business hours. In my opinion, although the 
Town Clerk is the legal custodian of all town records 
under §30 of the Town Law, the cited provision must be 
interpreted in a reasonable manner. Specifically, when 
the assessor needs the cards in question to perform his 
duties, it would appear reasonable that he should have 
possession of the cards. Further, in terms of making a 
request, it is clear that the Freedom of Information Law 
does not require that records be produced immediately, 
for §89(3) of the Law states that an agency must respond 
to a request within five business days of its receipt. 
Consequently, if, for example, the assessor received a 
written request on a particular date, presumably he would 
be able to respond to a request, make the materials avail
able or deny access within five business days of receipt 
of a request. If an office does not have regular business 
hours, an appointment procedure should be adopted. In 
this regard, I suggest that you review the Committee's 
regulations, a copy of which is attached. 

Your fifth question is whether it is "customary 
for land in the flood plain to be dropped in one classi
fication." In all honesty, I do not have the knowledge 

.to provide an appropriate answer, and I recommend that 
you direct your question to the Division of Equalization 
and Assessment. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

Enclosures 

cc: Town Board of the 
Town of Wheatland 

Sincerely, 

f~).fu--_ 
Robert J. Freeman 
Executive Director 
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January 24, 1979 

Dear Mr. Dudenhoefer: 

I have received your letter regarding your inability 
to obtain records of disposition from the District Court of 
Nassau County. 

It is emphasized that. the F.reedom of Information Law, 
a copy of which is attached, specifically excludes court 
records from its coverage. Therefore, rights of access 
granted by the Freedom of Information Law are not appli
cable to the recorde in which you are interested. 

Nevertheless, as a genera l matter, court clerks are 
.required to search and make available records in their 
possession, unless there is specific statutory direction to 
keep records sealed or confidential. I direct your attention 
to §255 of the Judiciary Law,which states that, 

"(A] clerk of a court must, upon 
request, and upon payment of, or 
offer to pay, the fees allowed by 
law, or, if no fees are expressly 
allowed by law, fees at the rate 
allowed to a county clerk for a 
similar service, diligently search 
the files, papers, records, and 
dockets in his office; and either make 
one or more transcripts or certificates 
of change therefrom, and certify to 
the correctness thereof, and to the 
search, or certify that a document or 
paper, of which the custody legally 
belongs to him, can not be found." 
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Since the quoted provision is general in its application, 
it would be inappropriate to conjecture as to whether all 
of the records you are seeking are available, for there may 
be specific statutory restrictions. However, it is suggested 
that you might renew your request based upon §255 of the 
Judiciary Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Mr. Arthur F. Gange 

Si~~ 

Robert J. Freeman 
Executive Director 
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Mr. Kenneth B. Wolfe 
County Attorney 
Office of the County Attorney 
Lewis County 
Lowville, New York 13367 

Dear Mr. Wolfe: 

• Thank you for sending a copy of the resolution adopted 
by the Lewis County Board of Legislators under the Freedom 
of Information Law.and your interest in complying with the 
Law. 

Your letter indicates that although the resolution 
sets a fee of twenty-five cents per photocopy, the County 
Hospital has been charging and continues to charge a stan
dard fee of $5.00. 

In my opinion, the twenty-five cent limitation is 
•applicable to hospital records, unless the $5.00 fee had 

been set by means of local law prior to the effective 
date of the original Freedom of Information Law, September 
1, 1974. 

First, it is clear that information in possession 
of the County Hospital constitutes "records" as defined 
by §86(4) of the Freedom of Information Law. Second, 
§87(1) (a) of the Law requires that the governing body of 
a public corporation, such as a county, adopt uniform rules 
applicable to all agencies within its jurisdiction. In my 
view, the Lewis County Hospital is an agency suhject to the 
general rules adopted by the governing body, the Lewis 
County Board of Legislators. Third, §87(1) (b) of the Law 
states that the maximum that may be charged,for photo
copying is twenty-five cents, "except when a different 
fee is otherwise prescribed by law." Again, unless a 
local law governing the fees that may be assessed for hos
pital records had been enacted prior to the effective date 
of the original Freedom of Information Law, the policy of 
charging $5.00 for hospital records would in my opinion 
be invalid. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~S.~ 
Robert J. Freeman 
Executive Director 
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Mr. Syd Askoff 

January 29, 1979 

President and Executive Director 
Suffolk Regional Off-Track 

Betting Corporation 
222 Middle Country Road 
Smithtown, New York 11787 

Dear Mr. Askoff: • 
I have received both of your letters of January 22 

regarding the Freedom of Information Law. One pertains to 
"just what a person or persons are entitled to look at in 
an organization such as ours." The other concerns a tele
gram sent to you by Robert w. Greene, Assistant Managing 
Editor of Newsday,which alludes to penalties that may be 
assessed for noncompliance with the Freedom of Information 
Law. 

With respect to the first letter, it is difficult 
to respond without greater knowledge of the nature of 
records in possession of Suffolk County OTB. Should you 
raise questions concerning access to specific records, 
I will be happy to provide advice. However, in an attempt 
to provide general guidance, enclosed are copies of the 
Freedom of Information Law, regulations that govern the 
procedural aspects of the Law, an explanatory pamphlet 
on the subject, and a copy of a speech given before the 
New York State Bar Association shortly after the amended 
Freedom of Information Law went into effect. I believe 
that the explanatory pamphlet and the speech will provide 
an overview of rights of access and your responsibilities. 

It is noted that the Freedom of Information Law 
does not distinguish among applicants in terms of rights 
of access. As a general matter, if a record is accessi
ble, it is equally available to any person, without re
gard to status or interest. Consequently, when a request 
is received, the only question that should arise involves 
the extent to which records may be denied under §87(2) of 
the Law, if any. 
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In response to Mr. Greene's statement, there are 
no penalties for failure to comply with the Freedom of 
Information Law. Although an agency has the burden in 
a judicial proceeding of proving that records withheld 
fall within one or more categories of deniable information 
listed in the Law, the only "penalty" that may be assessed 
is that the agency must provide access. As a matter of 
fact, the Committee has submitted a proposal to the Gover
nor and the Legislature which would if enacted give a 
court discretion to award reasonable attorney fees to a 
person who successfully challenges a denial of access. 
Enclosed is a copy of the report for your consideration. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enclosures 

cc: Mr. Robert w. Greene 

Sip;j:s,~ 
Robert J. Freeman 
Executive Director 



COMMITTEE MEMBERS 

-«E~IE....aR-ehell'fflert . T. ELMER BOGARDUS 
MARIO M. CUOMO 
WALTER W. GRUNFELD 
~¥-.NttE-~ 
HOWARD F. MILLER 
JAMES C. O'SHEA 
IRVING P. SEIDMAN 
GILBERT P. SMITH 
DOUGLAS L. T URNER 

EXECUTIVE OIRECTOII 
ROBERT J. FREEMAN 

COMM1T'"t2E ON PUB~ic ACCESS ro R,ECOAOS FOtL-AO--J0D'l 
DEPARTMENT OF STA TE, 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 

Basil A. Paterson (6t8J474•25t8.2191 

January 29, 1979 

-Dear Mr, Sheehan, 

I apologize for the delay in responding to your 
letter concerning reasons for a denial. Appended to your 
letter is an application that includes a denial based only 
upon citations to the Freedom of Information Law. 

In my opinion, the regulations promulgated by the 
Committee, which impose a responsibility upon the records 
access officer to provide -the reasons for a denial in 
writing, do not require more than Assistant Chief DiNardo 
has written. Consequently, I believe that the statutory 
citations constitute a sufficient response in the nature 
of a denial. 

It is noted that if a denial is appealed, the person 
or body designated to determine appeals must "fully explain 
in writing" the reasons for a final denial. In such a case, 
I believe that the r 5.tionale .for - a -denial on -appeal must be 
more expansive than the reasons given for an initial denial 
by a records access officer. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

R/kt.1;~ 
Executive Director 

RJF:nb 

cc: Assistant Chief DiNardo 
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Ms. Laurie Thompson 
Consultant 
490 West End Avenue 
New York, New York 10024 

Dear Ms. Thompson: 

I have received your letter of January 15 and have• 
made several unsuccessful attempts to contact you. Once 
again, your inquiry concerns access to census records in 
possession of the New York County Clerk. 

Specifically, after having been denied access to 
the records in question by the County Clerk's office, you 
have asked how you can be charged. In my opinion, there 
appears to be some confusion on the part of the Clerk. If 
the Clerk has established a policy of nondisclosure, I 
believe that it would be inappropriate to assess a fee 
for searching records. Further, the fact that there is 
specific reference to census records in §8021(d) of the 
Civil Practice Law and Rules implies that there is an in
tent in the law to provide access to the census information 
you are seeking. However, it is noted that the language 
I quoted to you provides that a search fee may be assessed 
even if a search is unsuccessful and produces no records. 

In view of the foregoing, it is suggested that you 
discuss the provision quoted in my earlier letter to you 
with the Clerk prior to renewing your request in order to 
insure that you will not be charged a fee unless there is 
an intent to make available the records sought if they 
exist. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Anthony N. Durso 

Siifer:l:.:___ ~ 
~-f.~ 

Robert J. Freeman 
Executive.Director 

' 

County Clerk of Kings Cou~~Y 
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1'1r . Norman Goodman 
County Clerk and Clerk 

of the Supreme Court 
60 Centre Street 
New York, New York 10007 

Dear Mr. Goodman: 

,January 30, 19 79 

Your letter of January 11 addressed to Attorney 
• 

General Abrams and the correspondence appended to it have 
been transmitted to this office by Jack W. Hoffman, Assis
tant Attorney General in Charge. The Committee on Public 
Access to Records is responsible for advising with respect 
to the Freedom of Information Law. 

The question concerns your ability as County Clerk 
to obtain lists of taxpayers to be used in the preparation 
of lists of prospective jurors. Your letter to Attorney 
General Abrams indicates that Peter Crotty, Deputy Com
missioner and Counsel to the Department of Taxation and 
Finance, has denied access to lists of taxpayers in pos
ession of his Department pursuant to §697 of the Tax Law. 

In my opinion, the denial of access by Mr. Crotty 
is consistent with law. The Freedom of Information Law 
provides that an agency may deny access to records that 
are "specifically exempted from disclosure by state or 
federal statute" [§87(2) (a)]. Having reviewed several 
provisions of the Tax Law, it appears that the Department 
of Taxation and Finance has no discretion regarding the 
release of the records in which you are interested, be
cause the records are "specifically exempted from dis
closure" by statute. In short, I agree with Mr. Crotty's 
interpretation of S697(e) of the Tax Law, fur the cited 
provision effectively precludes offficials of the Depart
ment to disclose 11 [E]xcept in accordance with proper 
judicial order." Similarly, §384 of the Tax Law, which 
pertains to personal income tax, also provides that it 
is unlawful to "divulge or make known in any manner" 
information disclosed by individuals "in any report or 
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return" required to be submitted by taxpayers. Again, 
unless records are disclosed pursuant to judicial order, 
§384 of the Tax Law precludes officials of the Department 
from disclosing any portion of returns "or evidence of 
anything contained in them." 

Finally, §506 of the Judiciary Law concerning sources 
of names that may be used by a Commissioner of Jurors merely 
provides examples of the sources that may be used to elicit 
the names of prospective jurors. It is noted that the 
cited provision refers to "available lists of the residents 
of a county," including lists of "state or local taxpayers." 
Nevertheless, under the circumstances, I do not believe 
that lists of state or local taxpayers are "available" 
from the Department of Taxation and Finance in view of the 
clear intent of Sections 384 and 697 of the Tax Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Jack w. Hoffman 
Paul Greenberg 
Peter Crotty 

Sincerely, 

Ro~F~~~ 
Executive Director 
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Dear Ms. Luster: 

January 31, 1979 

Your letter addressed to Lieutenant Governor Cuomo• 
has been transmitted to me for response. The Lieutenant 
Governor is a statutory member of the Committee on Puhlic 
Access to Records, which is responsible for advising with 
respect to the Freedom of Information Law. Your letter 
and the correspondence appended to it make ref erence to 
approximately twenty items, and I will attempt to deal with 
each of them. 

Before responding, there are several points that I 
would like to make. First, the Freedom of Inf ormation Law 
is based upon a presumption -of access. The Law def ines 
"record" expansively to include any information "in any 
physical form whatsoever" in possession of an agency [see 
attached, Freedom of Information Law, §86(4)], which in
cludes a school district. Moreover, all records in posses
sion of an agency are available, -except to the extent that 
records or portions of records fall within one or more among 
eight enumerated categories of deniable information [§87 
(2) {a) through (h)l. The presumption of access is carried 
over to judicial challenges t o denials of access, for in a 
judicial challenge to a denial of access an agency has the 
burden of proving that records withheld fall within one or 
more of the categories of deniable information, Finally, 
it is emphasized that the Law provides access to existing 
records, Therefore, an agency need not create a record in 
response to a request, except in specific circumstances 
{§89(3)]. 

At this juncture, I would like to deal with the 
issues that you raised, My responses will be numbered 
in accordance with the enumeration appearing in your 
correspondence. 
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1. The first group of records sought pertains to 
expenditures regarding programs for gifted and talented 
children received by Community School District No. 10, 
as well as reports and accountings of monies expended and 
evaluations of programs concerning gifted and talented 
children. You also requested rankings relative to gradings, 
ratings or trackings used by Junior High School 141 and 
Community District No. 10. 

In my opinion, to the extent that records exist 
that demonstrate the means by which monies were expended 
in relation to the program, they are accessible, for they 
constitute factual data, which must be made available under 
§87(2) (g) (i) of the Freedom of Information Law. Similarly, 
reports regarding the program would likely be available 
at least in part, for they would contain factual data and 
in some cases might constitute final determinations Isee 
§89 (2) (g) (iii)]. 

With regard to grading, rating or tracking infor
mation, as you are aware, the Family Educational Rights 
and Privacy Act (also known as the "Buckley Amendment") 
precludes an educational agency from disclosing information 
that would identify a particular student or students. The 
correspondence indicates that the smallest group of stu
dents that would be identified consists of thirty-three 
and that information has been provided pertaining to twenty
four. From my perspective, it is unlikely that disclosure 
of statistical information regarding groups as large as 
those that you are seeking would identify particular 
students or result in a violation of the Family Educational 
Rights and Privacy Act. It is noted that I have discussed 
similar matters with representatives of the United States 
Department of Health, Education and Welfare and its Family 
Educational Rights and Privacy Act office and have been 
advised that statistical information concerning students 
is available if the students would not be identified. 

2. The second area of inquiry concerns a request for 
a transcript and/or minutes of a meeting held with members 
of the Community School Board on September 15. You have 
also requested that the minutes include the names and titles 
of all those who attended. The question here is whether a 
transcript or minutes exist. If either of the records 
exist, they should be made available to you. It is noted 
that although the Open Meetings Law generally requires that 
minutes of all meetings be compiled, the meeting in question 
would be outside the scope of the Open Meetings Law. 
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Specifically, §103(3) of the Law states that its provisions 
do not apply to "matters made confidential by federal or 
state law." Since the discussion concerned the education 
of your child, it would constitute a "mattern made con
fidential by the Family Educational Rights and Privacy Act. 
As such, the requirement that minutes be compiled would 
not be present. Again, however, to the extent that minutes 
or a transcript exist, they are available to you under both 
the Freedom of Information Law and the Family Educational 
Rights and Privacy Act. 

3. The third item also pertains to minutes of a meeting. 
My response is the same as that offered concerning the 
second question. However, if the meeting may have dealt 
with students other than your own child, identifying de
tails or other matters that would identify a specific stu
dent or students other than your child need not be made 
available. 

4 & 8. Both items deal with Frequency Distribution scores 
of two classes as well as a request for clarification of 
the range of scores to determine whether the two classes 
are of equal composition. It appears that the Frequency 
Distribution scores constitute "statistical or factual 
data" and therefore are available under §87(2) (g) (i). In 
addition, item eight states that the records that you 
received make reference only to twenty-four of thirty
three class members. In this regard, I believe that if a 
statistical record concerning the entire class exists, it 
should be made available to you, 

Your request for a clarification of the range of 
scores may be outside the Freedom of Information Law if 
no records exist that would clarify the range. Here, it 
is reiterated that an agency need not create a record in 
response to a request. 

5. The fifth item pertains to records that were made 
available, but were not responsive to your request. In 
this case, since records were provided, perhaps there was 
a lack of communication. From my perspective, this is 
not inconceivable, for Dr. Goldberg listed specific docu
ments sent to you, including "a final evaluation and report." 
It might be worthwhile to renew your request and attempt to 
specify with greater particularity the records that you are 
interested in obtaining. 

Assuming that the response did constitute a denial 
of access, the denial should have stated written reasons 
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for withholding, apprised you of your right to appeal, 
and provided the name and address of the person to whom 
an appeal should be directed (see attached regulations). 

6 & 7. The sixth and seventh items concern a denial of 
access to a transcript and/or minutes by an individual who 
directed you to request the information from the person who 
had called the meeting. In this regard, there should be a 
procedure in existence that specifies the person or persons 
to whom requests should always be directed in conjunction 
with their duties as records access officer. In my opinion, 
the purpose of the Freedom of Information Law and the reg
ulations promulgated by the Committee is to facilitate and 
enhance the ability of the public to gain access to records. 
By means of regulations, the Committee has prescribed that 
all agencies designate one or more records access officers 
to respond to requests. Consequently, the public should 
have the ability to locate the person to whom requests 
should be made. If the procedures adopted by the Community 
School Board do not designate specific individuals by name 
or job title to act as records access officer, they should 
be amended accordingly. 

In terms of rights of access, the issue was dealt 
with in a preceding portion of this response. 

9. The ninth item concerns records relating to the in-
novative programs for gifted children for District No. 10 
and Junior High School 141. Your letter indicates that 
although information was provided, it was not the infor
mation that you requested. Although these issues were 
discussed earlier, it is reiterated that statistical or 
factual data and determinations contained within the 
records and reports should be made available and that the 
District need not create records in response to your request. 

10 & 11. The tenth and eleventh items have also been dis
cussed previously. 

13. Item 13 indicates that Chancellor Macchiarola be
lieves that much of the information that you are seeking 
should be made available. In view of the Chancellor's posi
tion in relation to the District, it is suggested that you 
contact his office once again in an effort to compel the 
District to respond appropriately to your requests. 

14. Item 14 refers to a letter addressed to you by Elaine 
Cohen which states that minutes of a meeting in which you 
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are interested, and regulations adopted under the Freedom 
of Information Law were made available and that there is 
no breakdown of expenditures regarding the $64,000 spent 
by the District for gifted and talented children. Ms. 
Cohen also indicated that an evaluation report had been 
sent to you on September 20. Nevertheless, you have 
contended that the minutes were inaccurate and that infor
mation was again denied. 

Your letter also indicates that there may have been a 
tape recording of the meeting of September 15. In fact if 
there is a tape recording, it is available to you, for it 
constitutes a "record" whose contents would not contain 
deniable information. It is noted that the tape recording 
would be deniable to others, since its contents pertain 
to you and your child and therefore could be withheld under 
the Family Educational Rights and Privacy Act and as an 
unwarranted invasion of personal privacy under the Freedom 
of Information Law. Again, if there are statistical break
downs of the expenditures made in conjunction with the pro
gram in question, they are in my view accessible. 

The remaining items deal with my letter to you, 
issues discussed earlier and matters outside my area of 
expertise. 

Copies of this response will be sent to Chancellor 
Macchiarola, Dr. Weisenthal, Dr. Goldberg, and Ms. Cohen. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

cc: Ms. Cohen 
Dr. Goldberg 
Chancellor Macchiarola 
Dr. Weisenthal 

Sincerely, 

~ fl l- ,f C ~· ~Clt1v'\ ,_ .v ~--
Robert J. Freeman 
Executive Director 
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Mr. Neal Hirschfeld 
Daily News 
220 East Forty-second Street 
New York, New York 10017 

Dear Mr. Hirschfeld: 

I have received your letter of January 24 regarding 
a denial of access to records by the Office of Court 
Administration. 

According to a letter sent to you by William Bulman, 
Deputy Counsel to the Office of Court Administration, there 
are several grounds for denial, The first is that the 
Freedom of Information Law does not apply to courts or 
agencies in the judicial branch of government. The second 
ground for denial states that the report in which you are 
interested "does not constitute a final agency policy or 
determination." As such, §87(2) (g) of the Freedom of Infor
mation Law was cited as a ground for denial. Third, Mr. 
Bulman also stated that the report in question "could 
conceivably be exempt" under §87(2J (e) of the Law, "depending 
upon the status of any law enforcement investigation that 
might be pending or judicial proceeding that might eventuate," 

In my opinion, two of the grounds for denial cited by 
Mr. Bulman could not appropriately be raised. The remaining 
ground, which is based upon §87(2) (g), is the focal point 
of the controversy, 

First, I believe that the Office of Court Administration 
is subject to the Freedom of Information Law in all respects. 
It is true that the njudiciary" is exempt from the coverage 
of the Law. Nevertheless, §86(2) of the Law defines "judi
ciary" to mean "the courts of the state, including any 
municipal or district court, whether or not of record," The 
Office of Court Administration clearly is not a court, but 
rather is the administrative arm of the judicial system • 
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It has no authority to interpret the law in a judicial 
sense. Consequently, the Office of Court Administration 
falls within the definition of "agency" appearing in §86(3) 
of the Law. 

Although the ensuing comments might not have sig
nificant evidentiary value, it is noted that I participated 
in negotiations with the Legislature regarding the amend
ments to the Freedom of Information Law. During.the 
negotiations, the status of the administrative branches of 
the court system were discussed in relation to the definitions _,,.,.,r 
of both "judiciary" and "agency." The reason for the ,, ... .--
exclusion of the courts from the Freedom of Information Lcl~/ 
is based upon the notion that there are numerous statute; 
in the Judiciary Law and court acts which specifically direct 
that records be available or confidential. Consequently, 
neither the original Freedom of Information Law nor the Law 
as amended would affect rights cf access to court records, 
even if the courts were tr.eluded in the Law. Moreover, during 
the discussion, i.t was agreed that the administrative 
branches of the court system, such as the Office of Court 
Administration, are not themselves courts and therefore are 
not subject to the access provisions contained within the 
Judiciary Law, for example. It was further agreed that for 
the purpose of the Freedom of Information Law, the Office of 
Court Administration should not be considered a court within 
the definition of "judiciary," but rather an agency subject 
to the broad access provisions applicable to government 
generally. In sum, I contend that the Office of Court 
Administration is not part of the "judiciary" and is an 
"agency" subject to the Law. 

Second, I do not believe that the report in question 
could be denied pursuant to §87(2) (e) of the Freedom of 
Information Law, which enables an agency to withhold records 
or portions thereof that are compiled for law enforcement 
purposes and which if disclosed would result in the harm 
described in subparagraphs (i) through (iv) of the cited 
provision. Based upon the materials appended to your letter, 
the investigation was not a "law enforcement" investigation. 
Consequently, it would appear that the records are not com
piled for law enforcement purposes. Moreover, decisions 
rendered under both the original and the amended Freedom of 
Information Law have held that the "law enforcement" exception 
may be invoked only by criminal law enforcement agencies 
[see Youn2 v. Town of Huntington, 388 NYS 2d 978 (1976)f 
Broughton v. Lewis, Sup. Ct., Albany Cty. (1978)]. 
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The third ground for denial is based on §87(2) (g) 
of the Law, which provides that an agency may deny access 
to records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

The quoted provision contains what in effect is a double 
negative. Although an agency may deny access to inter
agency and intra-agency materials, statistical or factual 
data, instructions to staff that affect the public, or 
final agency policy or determinations found within such 
materials must be made available. Therefore, to the ex
tent that the report contains statistical or factual data, 
statements of policy of the Office of Court Administration 
or are reflective of final determinations, such materials 
must be in my view made available to you. 

This contention is bolstered by a letter addressed 
tom~ by Assemblyman Mark Siegel, the sponsor of the amend
ments to the Freedom of Information Law. Having quoted 
§87(2) (g), Mr. Siegel wrote that: 

"[T]he basic intent of the quoted 
provision is twofold. First, it is 
the intent that any so-called 
'secret law' of any agency be made 
available. Stated differently, 
records or portions thereof con
taining any statistical or factual 
information, policy, or determin
ations upon which an agency relies 
is accessible. Secondly, it is the 
intent that written communications, 
such as a memoranda or letters trans
mitted from an official of one 
agency to an official of another 
or between officials within an 
agency might not be made availa-
ble if they are advisory in nature 
and contain no factual information 
upon which an agency relies in 
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carrying out its duties. As such, 
written advice provided by staff 
tD the head of an agency that is 
solely reflective of the opinion 
of s~aff need not be made avail
able. 11 

Based upon the foregoing, even if the report in question 
is deniahle in part, the remainder should in my opinion 
be made available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact rne. 

RJF: jm 

cc: William Bulman 
Richard J. Bartlett 

Sincerely, 

M>fticr.~ 
Rooert J. Freeman 
Executive Director 

. ,. ,_ 
I 
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Mr. Elliot Seiden 
President 

February 2, 1979 

Dobbs Ferry Civic Affairs Assn., Inc. 
Box 96 
Dobbs Ferry, New York 10522 

Dear Mr. Seiden: 

I have received your letter of January 29 regarding 
rights of access to records indicating the wages of teachers 
of the Dobbs Ferry Union Free School District. 

In my opinion, the information in which you are 
interested is clearly available. Specifically, §87(3) (b) 
of the Freedom of Information Law requires each agency, 
which includes a school district, to maintain: 

" ••• a record setting forth the names, 
public office address, title and 
salary of every officer or employee 
of the agency ••• " 

In view of the foregoing, every unit of government in New 
York subject to the Freedom of Information Law is required 
to compile a record which identifies all public employees, 
their salaries, public office addresses and titles. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee, which gov~rn the procedural aspects of the Law 
and have the force of law, and an explanatory pamphlet on 
the subject. 

I hope that I have been of some assi~tance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 
Encs. 
cc: Mildred Tackett 

Si~ely, (' 

-~ Nl1'---
Robert J. Freeman 
Executive Director 
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• 

M.D. 

Dear Dr. Kurtz: 

I have received your letter of January 26 regarding 
Article 78 insofar as it relates to the Freedom of Infor
mation Law . 

Enclosed are copies of the statutory language of 
Artic l e 78, which appears in the civil Practice Law and 
Rules. If you are interested in learning more about 
Article 78 proceedings, a law library -will contain a 
great deal of information, some of which would likely 
appear under the headings of "special proceedings" or 
"proceedings against a public officer." In addition, 
volumes entitled "McKinney's Forms" provide examples of 
the types of materials that may be submitted in a judi
cial proceeding. 

As a general matter, the burden. of proof in an 
Article 78 proceeding i~ on the publ~c, which must demon
strate that the public officer failed to perform a duty 
require~ to be performed or that action taken by a public 
offficer was arbitrary and capricious. It is emphasized, 
however, that the Freedom of Information Law as amended 
alters the burden of proof generally required. Specifi
cally, S89(4)(b) r9q11ires that the agency has the burden 
of proving that records withheld fall within one or more 
of the grounds for denia\ 'enumerated in S87(2) (a) through 

· (h) of the Law. 

Enclosed for your perusal is an explanatory pamphlet 
that may be useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me . 

RJF:jm 
Encs. 

Si~ncerely ,✓• C 
C! .f~ 

Ro Freeman 
Executive Director 
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Mr. Thomas K. Topping 
#78D-214 
Green Haven Correctional Facility 
Drawer B 
Stormville, New York 12582 

Dear Mr. Topping: 

Your letter of January 26 addressed to the Attorney 
General has been transmitted to the Committee on Public 
Access to Records which is responsible for advising with 
respect to the Freedom of Information Law. 

As you requested, enclosed is a copy of the Freedom 
of Information Law, which is applicable to records in pos
session of government in New York, as well as an explanatory 
pamphlet on the subject. To date, no privacy act has been 
enacted in t~ie state. 

With respect to records in possession of hospitals 
and doctors, there may be no direct rights of access, for 
they may be outside of government and therefore beyond the 
scope of the Freedom of Information Law. Nevertheless, I 
have also enclosed a copy of §17 of the Public Health Law, 
which states that some medical records in possession of 
hospital~ and physicians must be transmitted to physicians 
designated by a patient, 

I hope that I have been of some assistance. Should 
any further question~ arise, please feel free tc contact me. 

RJ'F:nb 
Encs. 

Sincerely, 

:-~~iJ,Cwr---
Robert J, freeman 
Executive Director 
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Dear Ms. Farrell: 

February 2, 1979 

I have received your letter of January 29 regarding 
a denial of access to records identifiable to your child. 

As requested, enclosed are the regulations promul
gated by the United States Department of Health, Education 
and Welfare under the Family Educational Rights and Privacy 
Act (FERPA), which include a definition of "education 
records," and with which every educational agency or in
stitution subject to the Act must comply. 

Your letter indicates that you and other parents in 
your school district have been denied access to copies of 
tests and evaluations due to possible violations of the 
Copyright Act. In addition, you have been informed that 
providing copies of the evaluations and tests would in
validate the tests for future use. 

In my opinion, much of the information you are seek
ing should be made available. It is noted that I have con
tacted the FERPA office in Washington on your behalf to 
confirm my contentions. 

According to Ms.Pat Ballinger of the FERPA office, 
any evaluations identifiable to your child must be made 
available under both the Family Educational Rights and 
Privacy Act and the Education for the Handicapped Act. 
With respect to the tests, it is possible that disclosure 
of the tests in their entirety would constitute a violation 
of the Copyright Act. However, assuming that answers to 
the tests are recorded separately from the test itself, 1• the answers must be made available. Further, Ms. Ballinger 

I 
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advised that if the test questions and answers appear in 
a single booklet, it should be made available to you in 
its entirety.· 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. If you believe that Ms. Ballinger can be of assistance, 
it is suggested that you call her at (202) 245-7488 or write 
to her at the FERPA Office, Room 526F, Hubert Humphrey 
Building, Department of HEW, Washington, D.C., 20201. 

RJF:jm 

Enclosures 

Sincerely, 

Ro~&it F~;f~ 
Executive Director 
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Mr. Douglas Miller 
Schenectady Gazette 
332-334 State Street 
Schenectady, New York 12301 

Dear Mr. Miller: 

February 2, 1979 

I have received your letter of January 29 regarding 
rights of access to a letter of complaint sent to the 
Town Supervisor of Clifton Park concerning Town officials. 

In my opinion, the substance of a complaint is 
accessible. 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of an 
agency, which includes a town, are available, except to 
the extent that records or portions thereof fall within one 
or more enumerated categories of deniable information {see 
attached Freedom of Information Law, §87(2) (a) through (h)]. 
Moreover, §86(4) of the Law defines "record" to include any 
information "in any physical form whatsoever" in possession 
of an agency. Therefore, a letter of complaint in possession 
of a town is subject to rights of access granted by the Law. 

Having reviewed the grounds for denial appearing in 
§87(2) of the Law, it appears that there is but one ground 
that may be cited. Specifically, §87(2} {o) states that an 
agency may withhold records or portions thereof which if 
disclosed would result in an unwarranted invasion of personal 
privacy. In terms of complaints, the Committee has con
sistently advised that the substance of complaints is avail
able, but that an agency may withhold identifying details 
regarding the complainant if in its judgment disclosure 
would result in an unwarranted invasion of personal privacy. 
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It is noted that while a letter of complaint pertains 
to a public employee, the Committee has advised and the 
courts have upheld the notion that disclosure of a complaint 
would not result in an unwarranted invasion of the public 
employee's privacy, for a bomplaint is relevant to the 
manner in which the employee performs his or her duties, 

Most recently, this stance was confirmed by the 
Court of Claims in Montes r• State [406 NYS 2d 664 (1978)]. 
In directing that complains directed against a parole 
officer were accessible, the Court stated that: 

"IW]here malfeasance of a public 
officer is an issue - and the neces
saxy confidentiality of criminal 
investigation will not be impaired 
thereby or national security 
threatened - maximum freedom of infor
mation must be provided - whether the 
proceeding is ~riminal or civil. 
'Where darkness prevails there is 
greater opportunity for mistrust, 
misfeasance, malfeasance, or 
nonf easance "' (id. at 6 6 7) • 

In view of the foregoing, I believe that the sub
stance of a complaint in possession of the Town of Clifton 
Park regarding Town employdes is accessible. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Charles Mcclosky 

Sincerely, 

r; I. ~f '1~ 
Ro~. Freeman 
Executive Director 
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psman 

-Dear Mr~ L;tpsman: 

I have received your letters of January 25 and 
January 29. I read the decision rendered by the Appellate 
Division, First Department, in the New York Law Journal 
and I congratulate you on your efforts. 

Your correspondence of January -25 concerns a letter 
sent to you by Robert Goldstein, regtstrar of the CUNY 
Graduate School, which indicates that he has been "directed 
to forward all requests for information from you to the 
office of. the Vice-Chancellor for Legal Affairs, •• " 

As you are aware, the regulations promulgated by the 
Committee, which have the force of law, require the head or 
governing body of an agency to designate one or more records 
access officers to respond to requests under the Freedom of 
Information Law. The regulations do not specify who the 
records access officers should be, The regulations also 
require that an appeals person or body be designated to 
determine appeals following initial denials of access. 
Further, §1401,?(b) of the regulations (see attached) 
specifically provides that "{T]he records access officer 
shall not be the appeals officer." If an employee of the 
Vice-Chancellor for Legal Affairs is the records access 
officer and another person or body has been designated to 
determine appeals, there would be no violation of the reg
ulations. However, if appeals are determined by the person 
to whom your initial requests are d:trected, : there would be 
a violation, for such a practice would effectively nullify 
your ability to seek administrative review of a denial of 
access . 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc, Mary Bass 

Robert Goldstein 

Sincerely, 

··~,fut~ 
Robert 3. Freeman 
Exeoutive Director 
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Dear Mr. Gwyn: 

I have received your letter regarding rights of 
access to your presentence report. 

Although presentence reports are generally con
fidential, §390.50 of the Criminal Procedure Law states 
that: . . 

"[T]he presentence report or memo
randum shall be made available by 
the court for examination by the 
defendant's attorney, or the defend
ant himself, if he has no attorney, 
in which event the prosecutor shall 
also be permitted to examine the 
report or memoranda. In its discre
tion, the court may except from dis
closure a part or parts of the report 
or memoranda which are not relevant 
to a proper sentence, or a diagnostic 
opinion which might seriously disrupt 
a program of rehabilitation, or 
sources of information which have 
been obtained on a promise of con
fidentiality, or any other portion 
thereof, disclosure of which would 
not be in the interest of justice. 
In all cases where a part or parts· of 
the report or memoranda are not dis
closed, the court shall state for the 
record that a part or parts of the 
report or memoranda have oeen excepted 
and the reasons for its action. The 
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action of the court excepting infor
mation from disclosure shall be sub
ject to appellate review." 

In view of the foregoing, the court in possession of the 
preeentence report must make the report available to you, 
except as otherwise provided. As such, it is suggested 
that you direct your request, citing §390.50 of the Criminal 
Procedure Law, to the clerk of the court that maintains 
custody of the report. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Joel Alpert 
Editor 
The Brooklyn Timea 
108 West End Avenue 
Brooklyn, New YBrk 11235 

Dear Mr. Alpert& 

February 6, 1979 

I have received your• letter of January 5 regarding 
rights of access to police blotters and similar records, 
as well as rights of access to police records generally. 

I have enclosed a copy of an Appellate Division 
decision which pertains to police blotters. In brief, 
it cited this Committee's contention that a police blotter 
is a record in the nature of a. lQg oi:- diary in which events 
reported by or to a. police department a.re recorded. Further, 
the decision made clear that.the contents of a police 
blotter are not investigative in nature and should be made 
available. In my view, the means by which a record is 
characterized is determinative of rights of access. In 
many cases, records in the nature of police blotters, for 
example, have been accorded other descriptions or "names." 
From my perspective,changing the title of a document has no 
effect upon rights of access. 

In terms of rights of access generally, the P~eedom 
of Information Law is based upon a pre$Wftption of access 
(see attached). Specifically, 587(2) of the Law states 
that all records in possession of an agency are available, 
except to the extent that records or portions thereof fall 
within one or more enumerated categories of deniable infor
mation. Further, if a. denial of access is challenged in 
court, the agency has the burden of proving that the records 
withheld fall with.in one or more of the categor±es of 
deniable information. 

Relevant to your inquiry, 587(21 (e) of the Law states 
that an agency may withhold record• compiled for law enforce
ment purposes and which if disclosed would result in the 
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harmful effects described in subparagraphs {il to C:tv) of 
the cited provision. 

Enclosed :ts a pamphlet ent.ttled "The New Freedom of 
Information Law and How to Use It" which I believe will be 
useful to you. If you l"OUld like additional copies, please 
feel free to contact me. 

RJFsnb 
Encs. 

I hope that·-?· have been of some asedstance,. 

7f;i;:WJ---
Robert J, Freeman 
Executive Director 
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February 6, 1979 

Dear Reverend Merrill: 

I have r eceived your letter of January 26 as well 
as correspondence transmitted to the Committee by the 
Steuben County Board of Supervisors regarding your re
quest for records. 

Having reviewed the materials, it appears that 
you have unsuc cessfully a ttem·pted to gain access to 
records in possession of the Steuben County District 
Attorney that rel ate to the death of a young man killed 
in an automobile accident. 

It is noted at the outse t that the Freedom o f 
Information Law, a copy of which is attached, grants 
access to all records in possession of government, ex
cept those records or portions of records that fall 
within one or more among eight categories of deniable 
information enumerated in §87(2) (a) through (h) of the 
Law. 

In my opinion, two of the grounds for denial 
may be relevant to your request. 

First, §87(2) (b) of the Law states that an 
agency may withhold records or portions thereof the 
disclosure of which would result in "an unwarranted 
invasion of personal privacy." Pnder the circumstances, 
it is possible that disclosure of some of the records 
would constitute an unwarr anted invasion of. personal 
privacy. For example, disclosure of some of the mater
ials might result in personal hardship to the parents 
of the young man. In addition, other records, such as 
witness statements, might at this juncture r esult in 

· an unwarranted invasion of personal privacy. 
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It is emphasized that questions concerning privacy 
can be answered only on a case by case basis and must of 
necessity involve subjective judgments. For example, 
while I might consider that disclosure of a particular 
document might result in an unwarranted invasion of per
sonal privacy, you might believe that disclosure of the 
same document would result in a permissible invasion or 
personal privacy. In short, there are few hard and fast 
rules that may be used to determine questions pertaining 
to personal privacy. 

A second ground for denial that might be applicable 
appears in §87(2) (e), which states that an agency may 
withhold records or portions thereof that: 

" ... are compiled for law enforcement 
purposes and which if disclosed, would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation, or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures ••• " 

Having contacted the District Attorney on your behalf, I 
was informed that the investigation involving the accident 
is ongoino. As such, it is possible that disclosure would 
interfere with the investigation or disclose the identity 
of confidential sources, for example. If, however, dis
closure of records compiled for law enforcement purposes 
would not result in the harmful effects described above, 
§87(2) (e) could not justifiably be cited as a ground for 
denial. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 
Enc. 
cc: John M. Finnerty 

Sa~~el Z. Knox, Jr. 
Elrcy E. Young 

Sinc.,rely /. 

6 R~.c~r?~1---
Executive Director 
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Mr. Daniel Jean Lipsman 

-Dear Mr. Lipsman; 

I apologize for the delay in responding to your 
letter of January 22. 

Your question concerns the ability to copy minutee, 
of a meeting held on March 29, 1978 during which your 
application for admission to the Hunter College School 
of Social Work was reviewed and rejected. Both you and 
Mary Bass, General Counsel and Vice Chancellor of the 
Board of Higher Educati on, have cited the language of a 
settlement as the basis for your arguments. Specifically, 
the settlement states that you are permitted to "see a 
record of the March 29, 1978 meeting ••• " I:. her letter 
to you of January 8, Ms. Bass asserted that you have ~een 
offered an opportunity to "see" the record but that it 
may not be copied because -it is not accessible to the 
general public under the Freedom of -Information Law, «nd 
because the ability to "see" is not equated with the ability 
to copy. 

In my opinion, you may not only "see" the record, hut 
may also seek a copy. 

Case law rendered as long as fifty years ago stated 
that the right to copy is a "necessary incident" to the 
right to inspect [see e.g. In re Becker, 200 AD 178 (1922}; 
New York Post Corp. v. Moses, 12 AD 2d ·243, reversed on 
other grounds, 10 NY 2d 199 (1961)]. Each uf the cases 
that dealt with the ability to have copies of records 
subject to inspection were decided prior to the enactment 
of the Freedom of Information Law. 
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In addition, §89(5) of the Law states that: 

"iN]othing in this article shall be 
~onstrued to limit or abridqe any 
otherwise availahle right of access 
at law or in equity of any partv to 
records." 

In my opinion, tl-,e document in which you are interested 
constitutes a "record" as defined by §86(4) of the Free
dom of In-formation Law. The fact that it may be deniable 
to the general public is irrelevant; it remains a record. 
In this instance the riaht to inspect the record in 
question was agreed upon by both parties involved. To 
deny you the ability to copy would in my opinion appear 
to conflict with the right to copy granted by the Free
dom of Information Law by means of its "grandfather 
clause" appear.inq in §89(5). As such, you may in my 
view copy the record. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Mary Bass 

Sincerely, Jn .. 
'rtieit 4' • {µa.----

Robert J. Freeman 
Executive Director 
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Dear Mr. Ball: 

I have received your letter o f January 20 regarding 
the cost of photocopying a transcript of minutes of a Work
me n's Compensation hearing. 

Your letter specifies that four copies of t he trans
cript exist and that when a request was made for a copy of 
the transcript, you w·ere ."advised that arrangements would 
have to be made with the · Workmen's Comp ensation Court re
porters." In response, you we re informed that it would 
cos t $1.20 per page to obtain copies of the transcript. 

It is noted that §87(1) (b) (iii) of the Freedom of 
Information Law states that a maximum of twenty-five cents 
per photocopy may be assessed, "except when a different 
fee is otherwise prescribed by law." In this instance, 
§122 of the Workmen's Compensation Law governs the fees 
tha t may be charged. The cited provision states that: 

"(A] copy of the testimony, evidence 
and procedure of any inves tigation, 
or a particular part thereof, trans
cribed by a s tenographer in the employ 
of the board and certified by such 
stenographer to be true and correct 
may be received in evidence with the 
same effect as if such stenographer 
were present and testifying to the 
facts so certified. A copy of such 
transcript shall be furnished to any 
party upon payment of the fee for 
transcripts of similar minutes in the 
Supreme Court." 
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In view of the foregoing, a copy of tL,~ transcript must 
be furnished to you at the same rate charged by the Supreme 
Court "for tr~nscripts of similar minutes." 

You asked whether I have dealt with this subject 
matter in the past. In this regard, a related issued has 
been brought to my attention and has been the subject of 
numerous and lengthy discussions. In brief, the Workmen's 
Compensation Board has for decad~s permitted its hearing 
reporters to provide copies of transcripts and keep the 
proceeds for themselves. In my opinion, a transcript 
constitutes a "record" as defined by §86(4) of the Free
dom of Information Law. Although access may be restricted 
to persons having an "interest" in a transcript, the trans
cript remains a record in terms of the Freedom of Infor
mation Law. Most important, however, is that the trans
cript is in the legal custody of the Workmen's Compensation 
Board, not the hearing reporter who may have prepared it. 
As such, I have contended that any fees that may be assessed 
for copying must be paid to the Board and not the hearing 
reporter. 

Enclosed for your consideration is a copy of a 
memorandum written some months ago regarding the problem. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

Sincerely, 

44J;'J.~ 
Robert J. Freeman 
Executive Director 

cc: Workmen's Compensation Board 
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I 
Dear Mr. Gagne: 

I have received your letter of January 25 concerning 
malfe asance or nonfeasance on the part of a public employee 
in relation to compliance with the Freedom of Information 
Law. 

( ~·.._ 
· .. . First, I agree with . the intimation made in your 

lette r that complaints against public employees are gen
erally accessible. 

Second, your question is whether public employees 
in New York who fail to perform their ministerial dutie s 
lose whate ver qualified immunity they may have. In terms 
of background, according to a legal dictionary, a ministerial 
duty is "[O]ne regarding which nothing is left to discretion 
- a simple and definite duty, -imposed - by law, and arising 
under conditions admitted or proved to exist." Further, 
"[I]t arises when an individual has such a legal interest 
in its performance that neglect of performance becomes a 
wrong to such individual" (see Black's Law Dictionary). 

Relative to your question regarding qualified 
immunity, I assume that you are implicitly referring 
to the federal Freedom of Information Act, which contains 
provisions that require the u.s. Civil Service Commission 
to initiate a proceeding to determine whethe r disciplin-
ary action is warranted against an officer or an employee 
following a judicial decision that questions whethe r the 
person who withheld r e cords acted arbitrarily or capriciously. 
Please be advised that the New York Freedom of Information 
Law does not contain any provision analagous to that con
tained in the federal Act. In short, if a public officer 
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or an employee withholds records in violation of the ~ew 
York Freedom of Infc~ration Law, the only penalty that 
may be imposed involves providing acc~ss to the records. 
There is no possibility that a person who improperly with
holds records uncier the New York Law may be fined, im
prisoned, or subject to any other sanction. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 
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Mr. David Dudenhoefer 

Dear Mr. Dudenhoefer: 

February 7, 1979 

I have received your letter of January 31 dealing 
with rights of access to a record of disposition. 

Again, it is clear that court records are excluded 
from the coverage of the Freedom of Information Law. I 
have enclosed a copy of the Freedom of Information Law and 
have marked on page 2 the definitions of "judiciary" and 
"agency." "Judiciary" is defined to mean the courts, and 
"agency" is defined to mean any governmental entity ''except 
the judiciary •.• " ( see §86) • 

Nevertheless, also enclosed is a copy of §255 of 
the Judiciary Law, which. in brief states that a court clerk 
must diligently search and make copies of any records in 
his possession. Perhaps if you present §255 of the Judiciary 
Law to the court clerk, the record in which you are inter
ested will be provided. If it is not made available, there 
should be some specific statutory basis cited by the clerk 
as a ground for denial. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 

· (2alt}t:J . f't.tu 
Robert J. Freeman ~ 
Executive Director 
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February 8, 1979 

Ms. Sally Mendola 
Staff Attorney 
The Legal Aid Society 
15 Park Row - 19th Floor 
New York, New York 10038 

Dear Ms. Mendola: 

Thank you for your continued interest in compliance 
with the Freedom of Information Law. Your inquiry concerns 
the propriety of a provision contained in the regulations 
promulgated by the Division of Parole. 

Specifically, 9 NYCRR §8000.S(d) states that "[A]ny 
record of the Division of Parole not made available pursuant 
to this section shall not be released, except by the chair
mand upon good cause shown. 11 

It is emphasized at the outset that in our discussion 
of the quoted provision, you made clear that your question 
does not pertain to access to case files or records that 
identify persons subject to the jurisdiction of the Division. 
On the contrary, you informed me that you are interested 
in records that relate to the policies and the operation 
of the Division. 

Section 259-a(2) of the Executive Law, concerning 
the functions, powers and duties of the Board of Parole 
contains language similar to that appearing in the quoted 
provision of the regulations. In relevant part, §259-a(2) 
states that: 

"[T]he division shall cause complete 
records to be kept of every person on 
parole or conditional release. Such 
records shall contain the aliases and 
photograph of each such person, and 
the other information referred to in 
subdivision one of this section, as 
well as all reports of parole officers 
in relation to such persons. Such 
records shall be maintained by the 



i 
I 

Ms. Sally Mendola 
February 8, 1979 
Page -2-

division and may be made available as 
deemed appropriate by the chairman for 
use by'the department of correctional 
services, the division, and the board 
of parole." 

Although the Chairman has significant discretion to disclose 
or withhold, it is clear that the discretionary language is 
intended to be applicable only t0 records related to persons 
"on parole or conditional releas~." The discretionary 
authority to release or withhold under §259-a(2) does not 
in my view extend to records generally, but rather to a 
restricted class of records in possession of the Division. 
Therefore, I believe that §8000.S(d) is more restrictive 
than the statutory authority upon which it is apparently 
based and conflicts with rights of access granted by the 
Freedom of Information Law. 

The use of the word "apparently" was by design, for 
the statutory basis for the regulations cited in the Code 
is erroneous. The Code states that Part 8000 is based upon 
Executive Law, §259(2), which grants a general authority 
to promulgate regulations, and §259-b(ll). There is no 
subdivision 11 in §259-b. Further, the erroneous citation 
appears in the original papers transmitted to the Depart
ment of State. 

It is further noted that I have discussed the regu
lations in question on several occasions with representatives. 
of the Division and have transmitted copies of model regu
lations devised by this Committee to assist agencies in· 
fulfilling the procedural requirements of the Freedom of 
Information Law. From my perspective, regulations promul
gated under the Freedom of Information Law are intended to 
deal with the procedural implementation of the Freedom of 
Information Law, not with substance, i.e. rights of access. 
Moreover, §87(1) (b) of the Freedom of Information Law re
quires agencies to adopt regulations consistent with and 
no more restrictive than those promulgated by the Committee. 
In my view, the regulations adopted by the Board of Parole 
regarding access to its records are more restrictive in 
several respects than the Freedom of Information Law and 
the Committee's regulations. An example of another pro
vision which in my view is. unduly restrictive was described 
in an advisory opinion transmitted to you earlier. Speci
fically, the provision that was the subject of the earlier 
inquiry is §8000.S(c) (3) of the regulations, which states 
that"access by the division of parole shall not be granted 
to reports, documents and materials of other agencies." 
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In that opinion, it was advised that the amended Freedom of 
Information L-=tw defines "record" to include any information 
"in any physical form whatsoever" in possession of an agency 
[see §86(4)}. The fact that an agency may be a primary or 

a secondary custodian of records is irrelevant, for it is 
the nature and content of a record that determines rights 
of access, and the ability to withhold is based upon the 
categories of deniable information enumerated in §87(2) (a) 
through (h) of the Freedom of Information Law. 

Finally, in a similar controversy concerning the 
Board of Parole prior to its separation from the Department 
of Correctional Services, it was held that regulations 
could not be more restrictive than a statute [see Zuckerman 
v. NYS Board of Parole, 385 NYS 2d 811, 53 AD 2d 405]. As 
in the earlier controversy, I believe that the regulations 
of the Division are void to the extent that they exceed 
statutory authority and restrict rights of access granted 
by the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Division of Parole 

Sincerely, 

~~.(AA.___ 
Robert J. Freeman 
Executive Director 
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Mr. Michael Fried 
Producing Director 
Roundabout Theatre Company 
333 West 23rd Street 
New York, New York 10011 

Dear Mr. Fried: 

February 8, 1979 

I have received your letter and the attached materials 
regarding your inability to gain access to records in pos
session of the Council on the Arts. 

In brief, the correspondence describes in some detail 
the means by which the Council on the Arts provides grants to 
cultural institutions. In addition, your letter indicates 
that determinations involving the grants are made in "strict 
secrecy" and that you have been unable to learn of the reasons 
for a denial of funding of the Roundabout Theatre Company, 
which employs you as its Producing Director. 

Several questions have been raised concerning the 
interpretation of both the Freedom of Information Law and 
the Open Meetings Law. 

Central to the controversy is the ability to gain 
access to minutes of meetings held by an advisory panel, 
and subcommittees of the Council on the Arts. According to 
your letter, staff recommendations regarding grants are 
transmitted to an advisory panel, which has the power to 
modify the staff's monetary recommendations and is required 
to act by means of a majority vote of its•members. Repre
sentatives of the staff and the advisory panel then transmit 
the panel's recommendations to a subcommittee of the full 
Council consisting of gubernatorial appointees on the 
Council. The subcommittee has the power to increase or 
decrease the panel's recommendation. In turn, the subcom
mittee presents its recommendations to the Council at-an open 
meeting "for a final vote and ratification." Although the 
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recommendations ara considered at an open meeting, you have 
stated that the Council rarely considers or deliberates with 
respect to individual grant applications. On the contrary, 
subcommittee i;tecornmendations pertaining to specific disci
plines, such as theater, dance, or visual, are accepted 
and ratifiec by the Council in the aggregate. Grant ap
plications are in few instances reviewed individually by 
the full Council. 

Both the advisory panel a~d the subcommittee, which 
have held closed meetlngs to date', are in my view public 
bodies subject to the Open Meetings Law. As such, they are 
required to convene their meetings in view of the public, 
comply with the notice provisions contained in §99 of the 
Open Meetings Law and prepare minutes reflective of any 
action taken during an open meeting or an executive session. 

In my opinion, both committees and advisory bodies 
are public bodies subject to the Open Meetings Law. The Law 
defines "public body" as: 

11 
••• any entity, for which a quorum is 

required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof ••• " [§97(2)]. 

By separating the quoted definition into its elements, one 
can conclude that committees and advisory bodies are public 
bodies subject to the Law. For the purpose of clarity, 
committees, subcommittees and advisory bodies will be 
described as a '' committee" in the ensuing paragraphs. 

First, a conmittee is an entity for which a quorum 
is required. Although there may neither be a statutory 
provision nor a by-law that requires the presence of a 
quorum, S41 of the General Construction Law atates in 
relevant part that: 

11 [W]henever .•. three or more persons 
are charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a major
ity of the whole number of such persons ••• 
at any meeting duly held upon reason
able notice to all of them, shall con
stitute a quorum and not less than a 
majority of the whole number may per
form and exercise such ••• duty. " 
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Therefore, although committees may not be specifically 
required to act by means of a quorum, §41 of the General 
Construction Law mandates that all public bodies act only 
by means of a·statutory quorum. In addition, the defini
tions of "public liody 11 and "quorum" indicate that any 
group designated to act collectively falls within the 
definitions. For example, although a governing body may 
consist of nine members and therefore requires a quorum 
of five, a committee consisting of three of the nine 
members would itself be a public -~ody with a quorum re
quirement of two. 

Second, does a committee "transact public business"? 
While it has been argued that committees do not take final 
action and therefore do not transact public business, this 
Committee has consistently advised that the term "transact" 
does not necessarily imply that action is to be taken. 
Rather, according to an ordinary dictionary definition, 
"transact" means merely "to discuss" or "to carry on busi
ness." This opinion has been ratified by a recent decision 
of the Court of Appeals (Orange County Publications v. Council 
of the City of Newburgh, 60 AD 2d 409; aff'd ___ NY 2d ___ ). 

Third, the committees in question perform a govern
mental function for a state agency, the Council on the Arts. 

Fourth, the debate in the Assembly regarding the 
bill that later became the Open Meetings Law clearly indi
cates that it was the sponsor's intent to include "committees, 
subcommittees, and other subgroups 11 within the scope of 
"public body" (see transcript of Assembly debate, May 20, 
1976, pages 6268 to 6270). 

And fifth, two judicial decisions cited this Com
mittee's contention that committees and advisory bodies 
are indeed public bodies subject to the Open Meetings Law 
in all respects (see Matter of MFY Legal Services, 402 NYS 
2d 510 (1978); Pissare v. City of Glens Falls, Supreme Court, 
Warren County, March 7, 1978). 

Nevertheless, a recent decision rendered by the 
Appellate Division, Third Department, held that a committee 
is not a public body because it has no power to "transact 
public business," but merely recommends to a governing body 
(Daily Gazette Co., Inc. v. North Colonie School District, 
January 25, 1978). 
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In this regard, your letter indicates that the sub
committee in question has the power to modify the recon•
mendations submitted to it by an advisory panel. While the 
action of the.subcommittee cannot be equated with a final 
determination, its 3Ctivities in my view clearly constitute 
the transaction of public business. As stated by the 
Appellate Division, Second Department, in Orange county 
Publications v. Council o~ the City of Newburgh: 

11 [W]e believe that tqe Legislature in
tended to include more than the mere 
formal act of voting or the formal exe
cution of an official document. Every 
step of the decision-making process, 
including the decision itself, is a nec
essary preliminary to formal action. 
Formal acts have always been matters of 
public record and the public has always 
been made aware of how its officials 
have voted on an issue. There would be 
no need for this law if this was all 
the Legislature intended. Obviously, 
every thought, as well as every affirm
ative act of a public official as it re
lates to and is within the scope of 
one's official duties is a matter of 
public concern. It is the entire 
decision-making process that the Legis
lature intended to affect by the enact
ment of this statute" [60 AD 2d 409, 415; 
aff'd 45 NY 2d 947]. 

Further, in affirming the Appellate Division decision, the 
Court of Appeals cited the statement of legislative decla
ration in the Open Meetings Law as the basis for its deter
mination. 

In sum, despite the Daily Gazette decision, it is my 
contention that both the advisory panel and the subcommittee 
are subject to the Open Meetings Law and must, therefore, 
create and make available minutes of their meetings reflective 
of their determinations. 

The remaining issues concern the Freedom of Information 
Law. In a letter addressed to you by Robert A. Mayer, 
Executive Director of the Council on the Arts, "staff 
papers are internal working documents and are not available 
under the Freedom of Information Act." In my view, Mr. Mayer's 
statement is overly broad. 
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The Freedom of Information Law is based upon a pre
sumption of acces~ and states that all records in possession 
of an agency are accessible, except to the extent that 
records or ~ortions thereof fall within one or more enumer
ated categories of deniable information listed in §87(2) (a) 
through (h) of the Law. 

Relevant to "internal working documents" is §87(2) (g), 
which states that an agency may withhold records or portions 
thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect t~e public; or 

iii. final agency policy or 
determinations •.• " 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter-agency 
or intra-agency materials, it must provide access to por
tions of such materials that consist of statistical or 
factual data, instructions to staff that affect the public, 
or final agency policy or determinations. This contention 
is bolstered by the contents of the letter sent to me by 
Mark Siegel, the Assembly sponsor of the amendments of the 
Freedom of Information Law. After quoting §87(2) (g), 
Assemblyman Siegel wrote that: 

"IF]irst, it is the intent that any 
so-called 'secret taw' of an agency 
be made available. Stated differently, 
records or portions thereof containing 
any statistical or factual information, 
policy, or determinations upon which 
an agency relies is accessible. 
Secondly, it is the intent that written 
communications, such as memoranda or 
letters transmitted from an official 
of one agency to an official of another 
or between officials within an agency 
might not be made available if they 
are advisory in nature and contain 
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no factual information upon which an 
agency relies in carrying out its 
duties. As such, written advice pro
vided by staff to the head of an 
agency that is solely reflective of the 
opinion of staff need not be made 
available." 

In view of the foregoing, it is likely that portions of 
"internal working documents" or ~taff memoranda are acces
sible. Moreover, the Coun(::il on ·the Arts has an affirmative 
duty to provide access to those portions of the records in 
question that are available. 

Finally, having reviewed the regulations adopted by 
the Council on the Arts in April, 1978, I believe that there 
are several provisions which fail to comply with the Freedom 
of Information Law and the regulations promulgated by this 
Committee, which have the force of law. 

Section 6400.2(a) requires that an application for 
records be made in writing "on a form to be prescribed by 
a records access officer." In this regard, the Committee 
has consistently advised that any written request that 
"reasonably describes" the records sought should suffice, 
and that a failure to use a prescribed form cannot constitute 
a valid ground for a denial of access [see Freedom of Infor
mation Law, §89(3)]. 

Subdivision (b) Of the same section states that 
the payroll record is only available to the news media. 
Although the original Freedom of Information Law made refer
ence to the news media with respect to payroll information, 
§87(3) (b) of the amended Law states that each agency must 
compile a record consisting of the name, public office 
address, title and salary of every officer or employee of 
an agency. The Law makes no distinction among applicants; 
if a record is available, it must be made equally avail
able to any person, without regard to status or interest 
[see Burke v. Yudelson, 368, NYS 2d 779, aff'd 51 AD 2d 
673, ~78 NYS 2a 165]. Moreover, case law decided prior 
to the enactment of the Freedom of Information Law held 
that payroll information is available to any taxpayer 
[see Winston v. Mangan, 338 NYS 2d, 654, 661 (1972)]. 

Section 6400.3 concerning the list of records is 
consistent with both the regulations promulgated by the 
Committee and the Freedom of Information Law. However, 
Appendix W-1 indicates that the Council's subject matter 
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list makes ref~rence only to available records. Section 87 
(3) (c) of the F'reeaom of Information Law, however, states 
that each a~ency must maintain "a reasonably detailed current 
list by subjec~ matter, of all records in the possession of 
the agency, w~ether or not available under this article." 

The last portion of the rules following §6400.B 
states that the Council will not, according to its policy, 
make available certain records, including information 
"solicited in confidence, 11 general correspondence and 
internal memos that have no effect upon the public, audits, 
and reports by observers and investigators concerning 
grant applications. In my opinion, the foregoing provisions 
are void. It is clear that the Committee's regulations 
govern only the procedural aspects of the Freedom of Infor
mation Law. They do not deal with substance, i.e. rights of 
access. Further, §87(1) (b) requires agencies to adopt 
regulations in conformity with .:ind no more restrictive than 
those promulgated by the Committee. In this instance, the 
Council's rules deal with rights of access and in my opinion 
are more restrictive than the Freedom of Information Law. 
It is noted that similar regulations that were more restrictive 
than the Law were held to be void to that extent [see 
Zuckerman v. NYS Board of Parole, 385 NYS 2d 811, 53 AD 2d 405] • 
Moreover, as noted previously, portions of general correspon
dence and internal memoranda may be accessible, whether or 
not they have direct effect upon the public. In addition, 
audits are clearly available. Reports by observers and 
investigators may be deniable in whole or in part. As such, 
insistence upon confidentiality by means of a blanket state
ment of policy in my opinion conflicts with the limited 
grounds for denial appearing in §87(2) of the Freedom of 
Information Law. 

Copies of this response, regulations and model regu
lations prepared by the Committee, will be sent to Mr. Mayer. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

R.:.F: nb 
EilC. 

cc: Robert Mayer 

Sincerely, 

~~t,tlU,--
Robert J. Freeman 
Executive Director 
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Dear Mrs. Briaddy: 

February 9, 1979 

As requested by Ruth Hand, I am providing you with 
information regarding your ability to gain access to his- . 
torical records in your capacity as Historian for the Town 
of Ballston. According to Mrs. Hand, you have been having 
difficulty obtaining the records in question from a former 
Town Historian. 

First, although the historical records may be 
placed in the physical custody of a town historian, for 
example, §30 of the Town Law provides that the town clerk 
shall have legal custody of all town records. Therefore, 
in my opinion, the town clerk may seek to require the 
former town historian to return the records of which the 
clerk has legal custody to the town. In short, while the 
former historian may have possession of the records, they 
remain in the legal custody of the town clerk. 

It is suggested that you contact Edmund Winslow, 
Senior Historian for the Education Department, at the 
Cultural Education Center, Empire State Plaza, Albany. 
Mr. Winslow deals with problems concerning local history 
and historians, and I am sure he will be able to provide 
assistance. 

In addition, enclosed are copies of the Freedom 
of Information Law, an explanatory pamphlet on the subject 
and regulations adopted by the Committee, which govern 
the procedural aspects of the Freedom of Information Law. 

I . hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 
Enc. 
cc: Ruth Hand 

Sincere l y, 

1.1i.u ,t ·--~i 1 t«.-,,¼.__ 
Rob\rt J. Freeman 
Executive Director 
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Mr. Martin Werblow 

Dear Mr. Werblow: 

I have received your letter of February 5 addressed 
to Elie Abel. Please be advised that Mr. Abel recently 
resigned from the Committee to accept a teaching position 
in California. In addition, as a general matter, I respond 
to correspondence addressed to the Committee. 

Your inquiry concerns rights of access to "performance 
evaluations" of several of your co-workers, and any records 
r e lating to your "job performance and any possible disciplin
ary action" that may be taken against you. 

Rights of access to the records in question are de
pendent upon their nature and contents. The Freedom of 
Information Law is based upon a presumption of access and 
states that all records in possesiion of an agency are avail
able, except records or portions thereof that fall within 
one or more enumerated categories of deniable information 
listed in the Law [see attached, Freedom of Informat ion Law, 
§87 (2) (a) through (h)]. 

Most relevant t o your inquiry is §87(2) (g), which 
states that an agency may withhold records or portions there
of that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ... " 
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The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter-agency and 
intra-agency materials, it must provide access to statistical 
or factual data, instructions to staff that affect the public, 
or final agency policy and determinations found within such 
materials. Under the circumstances that you have described, 
it appears that most of the records would constitute 11 intra
agency11 materials. In terms of the specific records sought, 
I believe that performance evaluations of your co-workers 
would likely be deniable at least in part. For example, if 
an evaluation is a statement of opinion or impression, it 
would in my view be deniable. However, to the extent that 
is contains factual data, it is available. With regard to 
documents relating to your job performance, the same general 
principle would apply. If an evaluation is advisory, it 
would appear to be deniable. However, if, for example, 
you have been the subject of disciplinary proceeding, the 
determination following the proceeding would be available. 

It is noted that many collective bargaining agreements 
involving public employees grant greater rights of access 
than the Freedom of Information Law. Therefore, it is 
suggested that you review your collective bargaining agree
ment to determine whether you may have rights of access 
under the agreement that exceed those granted by the Free
dom of Information Law. 

Further, if you are involved in a dispute, it is 
recommended that you contact your public employees union 
representative, who may be able to provide guidance. 

You mentioned at the end of your letter that I 
might "overrule" Dr. Bernstein's decision. In this regard, 
this office has no authority to issue "rulings" or ''overrule" 
agency determinations. The function of the Committee is to 
advise. Therefore, an agency official may be persuaded by 
an advisory opinion rendered by this office, but there is 
no compulsion to abide by it. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 
Enc. 
cc: Dr. Blanche Bernstein 

Si~flrely, 

i)~. :t-1 I f i/A ____, 
Roh:r~~-- Freemall'' 
Executive Director 
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Mr. Charles K. Scott 
Executive Secretary 
Municipal Civil Service Commission 
Room 301, Watertown Municipal Building 
245 Washington Street 
Watertown, New York 13601 

Dear Mr. Scott: 

I have received your inquiry of February 6 regarding 
disclosure of eligible lists. 

" 
According to your letter, firefighters and police 

officers must engage in a series of examinations, including 
written, medical, and physical agility examinations to 
qualify for employment. Your question is whether the names 
of candidates are available in the form of an "eligible 
list" only after they have passed all phases of the examin
ation process. Your letter indicates that it is your con
tention that a candidate's name should not be released as 
part of an eligible list until it is finally determined 
whether he is eligible for employment. 

I concur with your contention. My opinion is based 
to a great extent upon §3.6 of the rules and regulations 
promulgated by the State Civil Service Commission. In rele
vant part, the cited provision states that: 

"[E]very candidate who attains a passing 
mark in an examination as a whole and 
who meets the standards prescribed, if 
any, for separate subjects or parts of 
subjects of the examination shall be 
eligible for appointment to the position 
for which he was examined and his name 
shall be entered on the eligible list 
in the order of his final rating ... " 
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Although the quoted provision does not make reference to 
access to eligible lists, it does make clear that an eligible 
list may be established only after candidates have attained 
a passing mark in an examination "as a whole" and that the 
candidate must meet each of the standards prescribed sep
arately to aualify for a position. 

In view of the foregoing, it appears that the intent 
of §3.6 of the regulations is that an eligible list may be 
established only after the entire examination process has 
been completed. Consequently, I agree with your contention 
that the names of candidates need not be disclosed until 
they are fully qualified by means of passing each of the 
examinations required to be taken. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Freeman 
Executive Director 
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Dear Mr. Mishoe: 

February 13, 1979 

-
I have received your letter regarding release forms 

and other information pertinent to the Freedom of Infor
mation Law. 

With respect to forms, thi s Committee has consis
tently advised that any r equest in writing that r easonably 
describes the records sought should suffice. Therefore, a 
failure to use a f orm pres cribed by an agency cannot in my 
view constitute a valid ground for denial o f access . 

In sum, to make a request, you should r easonably 
describe the records in which you are interested in writing 
and transmit the request to the "records access officer" of 
the agency that maintains custody o f the records. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee which govern the procedural aspects of the Law and 
with which all agencies in New York must comply, a nd an 
explanatory pamphlet entitled "The New Freedom of Information 
Law and How to Use It." 

I hope t hat I have been of s ome assistance. Should 
any further questions arise, p l ease feel free to contact me. 

RJF:nb 
Encs. 

o.,(; 11,1'--._ 
rt :1. l~rnan ------

oire(?tor 
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Director 
Municipal Records Center 
City Hall 
Oswego, New York 13126 

Dear Mr. Starna: 

(518) 474-25!c. 2791 

February 14, 1979 

I enjoyed our conversation of this afternoon and 
hope that our paths will someday cross. 

As we discussed, I was informed by the Albany bureau 
of the United States Immigration and Naturalization Service 
that both the files of declaration of intention and oaths 
of affirmation are available and that copies of such docu
ments may be reproduced. However, I was also informed that 
the records in question cannot be certified in a legal sense 
when copies are made. 

Finally, as you requested, enclosed is a copy of the 
regulations promulgated by the Committee, which govern the 
procedural aspects of the Freedom of Information Law and 
have the force and effect of law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

Sincerely, 

~f~--
Robert J. Freeman 
Executive Director 
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Ms. Frances Zamnik 

-Dear Ms. Zamnik: 

I have received your letter of February 9, which 
arrive d at this office on February 13. 

As you requested, enclosed are copies of all of 
the advisory opinions that you cited in your letter. As 
a matter of course, the Committee distributes its opinions 
free of charge. Consequently, there will be no charge 
assessed for providing the opinions to you. 

Your first question deals with the status of the 
Me ntal Bea~. t 11 Information Service of the Second Judicial 
Department. Since the Mental Health Information Service 
is part of the administrative arm o f the court s yste m, it 
is not a court, but rather is an "agency" as defined by 
§86.3 of the Freedom of Information Law. Consequently, 
records in possession of the Mental Health Information 
Service are not sub ject to the Judiciary Law, §255. Based 
upon a discussion of access to records in possession of 
Mental Health Information Service with directors from two 
judicial districts, it appears that records in possession 
of the Service are subject to the restrictions found in 
§33.13 of the Mental Hygiene Law. If that is the case, 
records are available after having received the consent 
of the Commissioner of Mental Hygiene or by means of a 
court order. 

Your next question concerns the acces s officers 
at three agencies, one of which is the New York and New 
Jers ey Port Authority. In this regard, please be advised 
that the Port Aut~ority is not subject to the Freedom of 
Information Law be cause it is a bi-state agency. As such, 
due t o c onstitutional barriers, the Port Authority is out
side the scope of the Freedom of Information Law. Never-
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theless, the Port Authority has establisheJ policies and pro
cedures regarding access to its records, anrl your request 
should be directed to the Office of the Secretary, New York 
and New Jersey Port Authori~,, 67th Floor, 1 World Trade 
Center, New York, New York, 10048. The access officer of 
the New York City Department of Human Resources is Samuel 
Elber. Your request should be directed to him at 250 Church 
Street, New York, New York, 10013. With respect to the 
Mental Health Information Service, please direct your re
quest to Alfred Besunder, Director, Mental Health Information 
Service, 170 Old Country Road, Mineola, New York, 11501. 

Finally, I have made several inquiries regarding the 
Star Medical Clinic in Jamaica. Based upon the information 
that I have received, the clinic is private and is not a 
governmental entity subject to the Freedom of Information 
Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Robert J. Freeman 
Executive Director 
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February 15, 1979 

Freedom of Information Appeals 
City of New York 
Department of Personnel 
220 Church Street 
New York, New York 10013 

Dear Mr. Friedman: 

Thank you for sending a copy of the appeal made by 
Charles J. Theophil under the Freedom of Information Law 
and the ensuing determination. 

In terms of background, Mr. Theophil has asked 
whether a specific individual remains in the employ of 
the Office of the Queens borough president as an assistant 
civil engineer. 

While I agree with the statements made in your deter
mination, I disagree with the denial. The denial is based 
upon the notion that disclosure of employment histories 
would constitute an unwarranted invasion of personal privacy. 
I concur with that contention. Nevertheless, §87(3) (b) 
of the Freedom of Information Law requires each agency to 
maintain "a record setting forth the name, public office 
address, title and salary of every officer and employee 
of the agency." 

It is noted that the payroll record provision repre
sents one of the few instances in the Freedom of Information 
Law in which an agency is required to create a record. More
over, it is clear that the contents of the payroll records 
are accessible to the general public. 

Under the circumstances, by means of a review of a 
payroll record, Mr. Theophil should have the capacity to 
learn whether or not a specific individual is currently 
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employed. On that basis, I believe that Mr. Theophil should 
have been directed to inspect the appropriate payroll records 
to determine whether or not a specific individual remains in 
the employ of New York City or any of its component offices. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Ro~L{~ 
Executive Director 

RJF: jm 

cc: Charles J. Theophil 
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February 15, 1979 

Mr. Samuel A. Weissmandl 
Executive Director 
Yeshiva and Talmud Torah 

of New Square 
15 Roosevelt Avenue 
New Square 
Spring Valley, New York 10977 

Dear Mr. Weissmandl: 

Thank you for your continued interest in the Freedom 
of Information Law. Your inquiry concerns rights of access 
to tape recordings of meetings of the East Ramapo School 
District. 

I must reiterate the contents of an opinion rendered 
to you on September 29, 1978. In that letter, it was stated 
that the status of items such as tape recordings, microfilm, 
computer tapes and the like was questionable under the 
original Freedom of Information Law enacted in 1974. However, 
the amended Freedom of Information Law, effective January 1, 
1978, removes any ambiguities that may have existed regarding 
such materials. Specifically, §86(4) of the amended Freedom 
of Information Law defines "record" to mean: 

"any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legislature, 
in any physical form whatsoever includ
ing, but not limited to, records, 
statements, examinations, memoranda, 
opinions, folders, files, books, 
manuals, pamphlets, forms, pape~s, 
designs, drawings, maps, photos, 
letters, microfilms, computer tapes 
or discs, rules, regulations or codes." 

In view of the definition, the Freedom of Information Law 
includes any information "in any physical form whatsoever" 
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within its scope, including tape recordings. Therefore, 
a tape recording is a record subject to rights of access 
granted by the Freedom of Information Law. 

Second, the Law is based upon a presumption of 
access. Section 87(2) provides that all records in pos
session of an agency, such as a school district, are 
accessible, except to the extent that records or portions 
thereof fall within one or more categories of deniable 
information listed in the Law. Under the circumstances, 
it would appear that none of the grounds for denial appear
ing in §87(2) could be appropriately raised with respect to 
tape recordings of open meetings. Consequently, the tape 
recordings are in my view accessible. 

Moreover, since my initial correspondence with you, 
a judicial interpretation of the Freedom of Information Law 
held that tape recordings in possession of a school board 
are indeed records that must be reproduced on request (see 
attached, Zaleski v. Hicksville Union Free School District, 
supreme court, Nassau County, NYLJ, December 27, 1978). 
Although the school district objected that "to reproduce 
these records may be burdensome and involve personnel costs 
for which petitioner has not offered to pay," the Court 
stated that: 

,.IT]here is no exemption provided in 
Public Officers Law, Section 87(2) for 
requests which may be burdensome and 
21 NYCRR Section 1401.B(c) (3) specif
ically provides that the agency may 
not include personnel salaries in 
assessing reproduction costs. Accord
ingly, the court finds no merit to 
respondent's objections and directs 
that these records be produced .•• " 

With respect to fees, it is my opinion that there 
should be no fee assessed for listening to tape recordings. 
If, however, copies of tape recordings are sought, the 
District may in my view charge on the basis of the actual 
cost of reproduction [see Freedom of Information Law, §87 
(1) (b) (iii)J. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 
cc: East Ramapo School Board 

Sincrre~ 

~\~J.~ 
Robert J. Freeman 
Executive Director 
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Mr. Arthur A. Katz 
Warshaw, Burstein, Cohen 

Schlesinger & Kuh 
555 Fifth Avenue 
New York, New York 10017 

Dear Mr. Katz: 

I have received your letter of February 21. Your 
inquiry concerns the propriety of the activities of the 
Zoning Board of Appeals of the Town of Mamaroneck under 
the Open Meetings Law, and rights of access to minutes 
of its meetings under the Freedom of Information Law. 

According to your letter, at a meeting held on 
November 22, the members of the Zoning Board of Appeals 
left the meeting for the purpose of discussing your appli
cation for a variance. After having convened privately, 
the Board voted unanimously to reject the application. 
In addition, you have stated the minutes of the meeting 
in question do not indicate the nature of the discussion 
during the closed session. 

It is noted at the outset that numerous questions 
have arisen regarding the proceedings of zoning boards 
of appeals in relation to the Open Meetings Law, for 
§103(1) of the Law states thaf its provisions are not 
applicable to quasi-judicial proceedings. As such, it has 
been argued that zoning boards of appeals are exempt from 
the Law to the extent that they engage in quasi-judicial 
proceedings. Nevertheless, this Committee has consis
tently advised that the exemption for quasi-judicial pro
ceedings is inapplicable with respect to proceedings of 
town zoning boards of appeals • 
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Section 105(2) of the Open Meetings Law states that: 

"[AJny provision of general, special 
or local law or charter, administrative 
code, ordinance, or rule or regulation 
less restrictive with respect to public 
access than this article shall not be 
deemed superseded hereby." 

In this regard, §267(1) of the Town Law has long providHd 
that all gatherings of town zoning boards of appeals "sl1all 
be open to the public." Consequently, although a town zoning 
board of appeals might in some instances act in a quasi
judicial capacity, §267(1) of the Town Law, which, under 
the circumstances, is less restrictive than t 1-ie Open Meet
ings Law, requires that such meetings be open to the public. 
Therefore, it is my view that the exemption for quasi
judicial proceedings is inapplicable with respect to town 
zoning boards of appeals. 

Moreover, an informal opinion rendered by the Attorney 
General on October 18, 1977, arrived at the same conclusion 
and advised that the exemption in the Open Meetings Law re
garding quasi-judicial proceedings cannot be invoked by a 
town zoning board of appeals. 

In view of the foregoing, I believe that a zoning 
board of appeals may exclude the public from its proceedings 
only in accordance with the provisions for executive session 
appearing in §100 of the Open Meetings Law. Subdivision (1) 
of the cited provision requires that a procedure be followed 
prior to entry into executive session. Specifically, 
§100(1) states that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only .•• " 

In addition, the Law limits the subject matter that may be 
discussed in an executive session in paragraphs (a) through 
(h) of §100 (1). 

Although the Board may have identified the subject 
matter for discussion in its closed session of November 22, 
there is no indication that the procedural steps required 
by the Open Meetings Law were followed. Moreover, in my 
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opinion, no ground for executive session could have appro
priately been ci.ted. As such, it appears that the Board 
did not have the capacLty to discuss your application 
behinn closed'doors. 

With regard to the minutes of executive session 
in question, §101(2) of the Open Meetings Law requires 
that minutes of executive sessions be compiled only when 
determinations are made behind closed doors. Therefore, 
when a determination is made during an open meeting that 
follows deliberation in executive session, minutes of the 
executive session need not be compiled. Nevertheless, 
as noted earlier, I believe that the Board should have 
deliberated in open session, for the discussion was not 
consistent with any of the grounds for executive session 
enumerated in the Law. 

Your letter also makes reference to a meeting of the 
Zoning Board of Appeals held on January 24. During the 
meeting, the Board "physically left the meeting" for the 
purpose of discussing whether or not your application for 
re-hearing would be heard -0n the merits~ 

My response to this situation is essentially the 
same as that offered concerning the closed session held 
on November 22. In brief, the Zoning Board of Appeals 
may enter into executive session only to discuss those 
subjects enumerated in the Law as appropriate for execu
tive session. Based upon the contents of your letter, 
there was no apparent ground for executive session re
garding the meeting on January 24-. 

Your final question concerns minutes of meetings 
of the Board that are not made available until they are 
approved by the Board at the ensuing scheduled meeting. 
You have indicated that the meetings are usually held 
approximately a month apart, and on some occasions, are 
as much as two months apart. Further, you have stated 
that unapproved minutes have been denied to date due to 
the absence of formal approval by the Board. 

Due to the substantial lapse of time that often 
exists between a meeting and the approval of minutes, 
the Committee has consistently advised that minutes are 
accessible as soon as they exist, whether or not they 
have been approved. This stance is based upon the notion 
that, while unapproved minutes may not be "official", 
they constitute a "record" within the scope of §86(4) of 
the Freedom of Information Law and therefore are subject 
to rights of access. However, it has also been advised 
that the clerk or whoever maintains custody of unapproved 
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minutes mark the minutes as "unapproved," "draft," or 
"non-final" when the minutes are disclosed. By so doing, 
the public is·given an opportunity to learn of the general 
nature of events that transpired at a meeting; concurrently, 
the members of the Board to which the minutes relate are 
given a measure of protection. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

,Jd~~ 
Robert J. Freeman 
Executive Director 

cc: Mamaroneck Zoning Board of Appeals 
Dorothy Miller, Town Clerk 
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Mr. J.A. Weller 
Wegmans Food Markets, Inc. 
1500 Brooks Avenue 
Rochester, NY 14603 

Dear Mr. Weller: 

(518) 414-2518, 2791 

February 26, 1979 

I apologize for the delay in responding to your letter. 
Your inquiry concerns "the practice of the tax office of the 
City of Rochester to release upon telephone request the mail
ing addresses of real property tax payers which were listed 
on the City's tax roll records." Your letter also indicates 
that the tax office had made the mailing addresses available 
until 1977, when its policy changed on the basis that the 
release of such information would in its view constitute an 
unwarranted invasion of personal privacy under §87(2) (b) of 
the Freedom of Information Law. 

Having reviewed the contentions made in your letter, 
there is little with which I can disagree. I have taken 
the liberty to discuss the matter with a representative of 
the Office of Corporation Counsel, and I was informed that 
one of the reasons for the change in policy is based upon 
an alteration of the information systems used by the City 
of Rochester. While the assessment roll continues to be 
clearly available, the City no longer maintains a single 
list that may be identified as a tax roll. Mailing addresses 
identifying tax payers are now contained on a computer tape 
in the Treasurer's Office. 

In any event, as we have discussed in the past, the 
privacy provisions in the Freedom of Information Law are 
vague and any determinations regarding privacy must of 
necessity be made on a case by case basis, unless there 
is clear statutory or judicial direction. The problem 
essentially is that one "reasonable man" may contend that 
disclosure of a particular record would result in an un
warranted invasion of personal privacy, while a second 
equally reasonable man may contend that disclosure of the 
same records would result in a permissible invasion of per
sonal privacy. 
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Under the circumstances, I do not feel that it would 
be appropriate for me to inject my subjective judgment in 
response to the specific questions raised. As you are 
aware, the Committee has no power to issue 11 rulings 11 and its 
authority is solely advisory. Further, while the Committee 
has the authority to issue guidelines regarding privacy 
pursuant to §89(2) of the Freedom of Information Law, it 
has not done so for the reason that was expressed earlier 
- the Committee does not believe that it can appropriately 
make subjective judgments due to the varying sensibilities 
of reasonable people. 

In my view, a determination regarding your request 
can be made only by officials of the City of Rochester. 
Perhaps upon review of the situation it will be determined 
that disclosure would not result in an unwarranted invasion 
of personal privacy. I suggest that you attempt to reach 
the Office of Corporation Counsel in an effort to present 
your points of view. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

cc: Jeffrey Eichner 

Sincerely, 

~~w::1 (mr 
Ro~ J. Freeman 
Executive Director 



-

,11\111TTEE MEMBERS 

T. f:LME.R Gl:·G,.l.RO::S 
'vl.t.f,; ,:J M. CL OMO 
·1v,~t TER V'v, t.,jRl;:\JFELD 
HOVVFsRC F=. f\;ILli::R 
,.;;..;·'"t£S C ,J 'S,-l E,.l-
~,,:,.:,,11 LA. P;..TCF1S(JN 
I": ii'--!G P. SE1DMAN 
G!lSERT P. S/,,llTH 
DCUGL.AS L. TURNE=i 

E:XEC.UTIVE DIRECTOR 

R '8!:fH J FREEMAN 

STATE OF NEW YOi=i~~ 

COMMITTEE ONPUBL:C ACCESS TO 9ECORDS 1= :C.L .... :?O- / D39 
m srmn s rzmmwzmwanm rwm 1 ,,... ••-• eP 11 '-' m , s • 

OEPARTMENT OF STATE. 162 WASHINGTON AVENUE, AL.:;;'ANY, NE:V YORK 12231 

f5!8i 474-2518, 27!..•1 

February 26, 1979 

Mr. Joseph Fournier 
Clinton Correctional Facility 
Box B 77-A-2575 
Dannemora, New York 12929 

Dear Mr. Fournier: 

I have received your letter regarding your inability 
to obtain subject matter lists required to be compiled under 
the Freedom of Information Law. Your inquiry concerns the 
names and addresses of the records access and appeals officers 
of three agencies. 

Please be advised that agencies are not required to 
inform the Committee of the identities of records access or 
appeals officers. Nevertheless, I can give you the following 
information. 

The public information officer for the Division of 
Criminal Justice Services is Norma Sue Wolfe. I am sure 
that she will be happy to assist you after writing to her 
at the Department of Criminal Justice se~vices, BO Centre 
Street, New York, New York, 10013. 

With respect to the Committee on Character and Fit
ness of Applicants for Admission to the Bar, it is suggested 
that you direct your request to the clerk of the Appellate 
Division, Second Department, the custodian of records in 
possession of the Court. However, it is important to point 
out that §90(10) of the Judiciary Law requires the confiden
tiality of 11all papers, records and documents upon the 
application or examination of any person for admission as 
an attorney and counsellor at law and upon any complaint, 
inquiry, investigation or proceeding relating to the conduct 
or discipline of an attorney or attorneys ••. " As such, 
records regarding the fitness of applicants for admission 
and those who have been admitted are confidential. 
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Finally, to request the subject matter list of the 
City of White Plains, it is suggested that you address your 
communication. to the "records access officer" at the same 
address as that appearing on the letter from Corporation 
Counsel to you of January 24. It is also suggested that you 
mark the outside of the envelope "Freedom of Information 
Request". 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Siji:[::it-f,f ~ 
Robert J. Freeman 
Executive Director 
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Mr. Louis D. Orazio 
Assistant to the Superintendent 
East Ramapo Central School District 
S0A South Main Street 
Spring Valley, New York 10977 

Dear Mr. Orazio: 

Fenruary 27, 1979 

Thank you for your interest in complying with the 
Freedom of Information Law and for sending a copy of rules 
under consideration by the East Ramapo Board of Education. 

Having reviewed the proposal, there are several 
comments I would like to make. 

First, as you are aware, the regulations promulgated 
by the Committee govern the procedural aspects of the 
Freedom of Information Law; they do not deal with substance, 
i.e., rights of access. In this regard, virtually all of 
the language following Section I(C) pertains to rights of 
access, rather than the procedural implementation of the 
Law. The direction contained in subdivisions (C) through 
(F) reiterate statutory provisions and therefore are un-
necessary and may in my view be misleading. For example, 
subdivision (CJ attempts to list categories of accessible 
records. However, the list is apparently based upon §88(1) 
of the original Freedom of Information Law, which was 
repealed. Similarly, subdivision (F) seeks to reiterate 
categories of deniable information currently appearing in 
§87(2) of the Freedom of Information Law. Nevertheless, 
the proposed language may be misleading. For instance, 
subdivision (F) (2) requires the District to withhold infor
mation that "[F]alls into the category of trade secrets and 
other matters divulged to the Board, etc •.• ~ The sco?e of 
"other matters" is unclear. Once again, I suggest that 
subdivisions (C) through (F) be deleted. 
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Second, Section VIII concerning fees fails to comply 
with the Freedom of Information Law and the Committee's 
regulations. Specifically, §1401.8 of the Committee's 
regulations, a copy of which is attached, prohibits the 
assessment of fees for search and certification. Further, 
subdivision (B) (4) of Section VIII includes a $5 handling 
charge, which cannot in my opinion be charged. 

Finally, with respect to tape recordings, I have 
enclosed a copy of a recent judicial determination on the 
subject which directed that a school board reproduce tape 
recordings on request, and precluded the l)oard from in
cluding "personnel salaries in assessing reproduction costs." 
As such, I believe that an individual may listen to tape 
recordings free of charge, that copies of tape recordings 
must be reproduced on request and that an applicant can be 
charged for reproduction only on an actual cost basis. 

In view of the foregoing, it is suggested that 
Section VIII be amended accordingly. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 
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February 27, 1979 

Ms. Anne L. Stern 

-Dear Ms. Stern: 

I have received your letter regarding your inability 
to gain access to hospital records pertaining to you. 

It is noted at the outset that the Freedom of Infor
mation Law applies only to records in possession of govern
ment. Consequently, if a private hospital maintains 
custody of the records in which you are interested, the 
records would be beyond the scope of the Freedom of Infor
mation Law. 

In any case , enclosed are copies of regulations 
adopted by the State Health Department concerning patient 
rights and Se c tion 17 of the Public Hea lth Law. Under 
Section 17, you may be able to gain access to records 
indirectly by means o f a request made by another physician. 

Also, as r equested, enclosed are copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee , and an explanatory pamphlet on the subject. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 
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Mr. Richard Blowes 
Receiver of Taxes 
Town Hall 
Hampton Road 
Southhampton 
Long Island, NY 11968 

Dear Mr. Blowes: 

February 27, 1979 

I have received your letter of February 16 concerning 
your inability to gain access to records in possession of 
the assessors of .. the Town of Southhampton. 

Your letter indicates that, as Tax Receiver, you 
have a need to gain access to the records in question in 
order to perform your duties appropriately and to avoid 
unnecessary losses of revenue to the Town. and other dis
tricts for which you collect taxes. 

In my opinion, the records in which you are inter
ested are accessible to you as Tax Receiver and, in addition, 
would be accessible even if you had no particular need to 
know. 

As a general matter, the Freedom of Information Law 
grants access to all records in possession of government, 
except to the extent that records or portions thereof fall 
within one or more enumerated categories of deniable infor
mation listed in §87(2) (a) through (h) of the Law. Under 
the circumstances, it is unlikely that any of the records 
that you are seeking would be deniable. Moreover, notwith
standing the Freedom of Information Law, judicial determin
ations rendered before its enactment held that records used 
by an assessor to arrive at assessments and similar documents 
are available (see e.g., Sanchez v. Papontas, 32 AD 2d 948; 
Sears Roebuck & Co. v. Hoyt, 107 NYS 2d 756). As such, I 
believe that the records are in great measure or perhaps in 
their entirety accessible to any person under tr-e Freedom 
of Information Law. 
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However, as you have descri~ed t~e situation, it 
would appear that resort to the Freedom of Information Law 
should be unnecessary. As you are aware, the Freedom of 
Information Law is based upon a right to know, rather than 
a need to know. Nevertheless, as Tax Receiver, it would 
appear that you have a need to know the contents of the 
records in order to perform your official duties. 

Although the Committee has no authority to compel 
compliance with the Freedom of Information Law, opinions 
rendered by this office have in some cases been persuasive 
and have been cited by the courts as the basis of their 
determinations. Copies of this opinion will be sent to 
the Town Assessor and the Town Supervisor in the hope that 
it will convince those officials who may be recalcitrant to 
disclose and permit you to perform your duties. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Town Assessor 
Town Supervisor 

Sincerely, 

ii J . I.\ fl_ f N.41--Rohl~v;. Freeman 
Executive Director 
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February 27, 1979 

-Dear Mr. Kursh: 

I have received your letter of February 1,, in which 
you have requested general information regarding the Freedom 
of Information Law and have raised questions regarding rights 
of access to applications for records made oy the public 
directed to a school district. 

First, enclosed. for your consideration are copies of 
the Freedom of Information Law, regulations promulgated by 
the Committee, which govern the procedural aspects of the 
Law and have the force and effect of law, an explanatory 
pamphlet on the subject, a pocket guide to the Law, and the 
Committee's first annual report to the Governor and the 
Legislature on the Freedom of Information Law. 

Second, with respect to rights of access to appli
cations made under the Freedom of Information Law, I belie·ve 
that portions of the records are accessible, while .the 
remainder may be denied. 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of an agency 
are accessible, except to the extent that records or portions 
of records fall within one or more categories of deniable 
information listed in §87(2) {a) through (h} of the Law. 
Relevant to your inquiry is §87(2) (b), which provides that 
an agency may withhold records or portions of records which 
if disclosed would result in an unwarranted invasion of 
personal privacy. Under the circumstances,· I believe that the 
substance of applications for records should be availa~le, 
but that identifying details regarding the applicants may 
be withheld on the ground that disclosure would result in an 
unwarranted invasion of personal privacy. 
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This would be consistent with one of the basic 
principles of the Law, that records that are accessiole 
should be made equally available to any person, without 
regard to status or interest. Stated differently, the 
identity of an individual who applies for records is ir
relevant to rights of access. 

In swn, an agency, such as a school district, must 
in my opinion provide access to applications for records, 
except to the extent that the identities of the applicants 
would be disclosed. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 

~J.~ 
Robert J. Freeman 
Executive Director 
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• 

Dear Mr. Palmgren: 

Thank you for your continued interest in compliance 
with the Freedom of Information Law and the Open Meetings 
Law. Your inquiry concerns the status of collective bar
gaining negotiations under the Open Meetings Law and the pro
priety of by-laws adopted by the Jamestown Board of Edu
cation. 

First, as you intimated, §100(1) (e) of the Open 
Meetings. Law permits public bodies to discuss collective 
bargaining negotiations during executive session. I realize 
that collective bargaining is conducted in view of the 
public in Florida. However, I know of no instance in which 
collective bargaining agreements have been negotiated publicly 
in New York. 

Second, with respect to the resolution passed by the 
Board on February 13 concerning the ability of the Super
intendent of Schools to sign a contract between the Board 
and the Jamestown Principals'- Association, I have no know
ledge of any provision of law that would preclude such an 
agreement. Nevertheless, I have little expertise regarding 
the Education Law and you might want to contact the Office 
of Counsel of the Education Department to determine whether 
the resolution is valid. 

Third, according to your letter, S9470 _of the Board's 
by-laws states that a "[V]ote of the Board shall be upheld 
by the entire board after the decision is made." The intent 
of the quoted provision is unclear. As a general matter, 
the Open Meetings Law in conjunction with §1708 of the Edu
cation Law requiresthat boards of education act publicly. 
Consequently, it would appear that the intent of §9470 is 
to require all members of the Board of Education, including 
those who may have dissented with regard to a particular 
issue, to uphold dete rminations made by the Board as a body. 
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Fourth, §9320 of the by-laws states in part that 
"matters brought before the Board shall be considered ab
solutely confidential unt~l they are made a matter of public 
record." In my opinion, the quoted provision is all but 
meaningless. Section 86(4) of the Freedom of Information 
Law defines "record" to include "any information kept, held, 
filed, produced or reproduced by, with or for an agency •.. 
in any physical form whatsoever ••. " Therefore, any infor
mation in possession of a school district would be subject 
to rights of access whether or not the Board has dealt with 
the information or has made the information "a matter of 
public record." Further, all records in possession of an 
agency, such as a school district, are available, except to 
the extent that §87(2) (a) through (h) of the Freedom of 
Information Law permits a denial of a record or portion 
of a record. In view of the foregoing, §9320 of the by-laws 
is in my view of no effect, for the Freedom of Information 
Law prescribes and limits the grounds for denial that may be 
asserted by an agency, and a school has no authority to 
"legislate" in a manner that conflicts with a statute passed 
by the State Legislature. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Jamestown School Board 

Sincerely, 

~--r,f~ 
Robert J. Freeman 
Executive Director 
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February 28, 1979 

, 
Dear Mr. Gagne: 

I apologize for the delay in response to your le.tter. 
Your inquiry concerns access to court records and the status 
of public utilities under the Freedom of Information Law. 

First, with respect to court records, it is important 
to note that the definition of "agency" appearing in §86(3) 
of 'the Freedom of Information Law specifically excludes the 
"judiciary" from the coverage of. the Law. Therefore, records 
in possession of the courts are not suoject to rights of 
access granted by the Freedom of Information Law. Neverthe
less, as a general matter, court records are available, for 
§255 of the Judiciary Law states in brief that a court clerk 
must upon request diligently search and provide copies of 
records in his or her possession. 

Second, regarding public utilities, it is my opinion 
that such corporations do not fall within the definition of 
"agency." Please note that the definition includes reference 
to a "govern::-,~ntal entity" performing a "governmental" 
function. Although a public utility may perform a govern
mental function, public utilities in ~ew York are not govern
mental entities. Consequently, I do not believe that records 
of public utilities in New York are subject to rights of access 
granted by the Freedom of Information Law. 

I hope that 1 have been of some assistance. Should 
any further questions arise, please feel free to contact me • 

.Sincerely, 

~P~--1.~ 
Robert J. Freeman 
Exe cutive Director 

RJF:nb 
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February 28, 1979 

Dear Mr. Zuckerman 

I have received your letter of February 20 concerning 
a failure by the Office of Court Administration (OCA) to re
spond to a request made under the Freedom of Information Law. 
According to your letter, a request was directed to the Equal 
Employment Office of the Office of Court Administration on 
February 9, and to date you have received nq reply. 

It is important to note t hat OCA h as in the past in
dicated that it is not subject to the Freedom of Information 
Law. I disagree with its stance. Section 86(3) of the Free
dom of Information Law defines "agency" to include all govern
mental entities in New York performing a governmental function, 

. "except the judiciary or the state legislature." Section 86(1) 
of the Law defines "judiciary" to mean "the courts of the state, 
including any municipal or district court, whether or not of 
record." In my opinion, OCA is not a court and therefore does 
not fall within the exclusion for the "judiciary." It is my 
contention t hat OCA is an "agency" subject to the Freedom of 
Information Law in all respects. 

In view of the foregoing, I believe that the Office of 
Court Administration is required to comply with §89{3) of the 
Law (see attached), as well as the regulations promulgated by 
this Committee, which govern the procedural implementation of 
the Freedom of Information Law (see attached). 

Relevant to your inquiry, both the Law and t he regu
lations require that an agency r espond to a request within 
five business days of its receipt. If the agency cannot 
make a determination to grant or deny access within five 
business days, it may acknowledge r eceipt of the request in 
writing and take ten additional bus i ness days to grant or 
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deny access to the records sought. In cases in which there 
is neither a grant nor a denial of access, nor an acknowledg
ment within five business days of receipt of the request, the 
request is considered denied and the applicant may appeal to 
the head of an agency." The head of the agency has seven 
business days from his or her receipt of an appeal to render 
a determination. In addition, the Law requires that an agency 
transmit to this Committee copies of appeals and the ensuing 
determinations. 

Enclosed for your consideration is a pamphlet entitled 
"The New Freedom of Information Law and How to Use It," which 
may be helpful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

cc: Sarah Curry-Cobb 

Sincerely, 

f-vfd1.~ 
Robert J. Freeman 
Executive Director 
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March 5, 1979 

Mr. Kevin McGraw 
Program Analyst 
Room 519 
Legislative Office Building 
Albany, New York 

Dear Mr. McGraw: 

Thank you for your continued interest in the Freedom 
of Information Law. You have asked for my opinion regarding 
A. 2217 introduced by Assemblyman Siegel. 

The bill, if enacted, would amend the Freedom of 
Information Law by means of the addition of the following 
new §87-a: 

"[A]ccess to certain records of non
public schools. Notwithstanding any 
other provision of law, the provisions 
of this article shall be deemed to be 
applicable to a non-puolic elementary 
or secondary school which provides 
instruction in accordance with section 
thirty-two hundred four of the edu
cation law, and, for the purposes of 
this article, 'agency' shall include 
the governing board or body of such 
non-public elementary or secondary 
school." 

I must emphasize at the outset that the ensuing 
comments are largely philosophical in nature and are based 
upon policy consideration rather than the goals sought to 
be attained by the legislation. 

First, viewing the Freedom of Information Law in 
perspective, it is clear that the Law is intended to insure 
that government be accountable. As stated in the legislative 
declaration of the Freedom of Information Law, government 
must be "responsive and responsible," and the public must 
have the "right to know the process of governmental decision
making ... " (see §84). The legislation in question would ex
tend the Freedom of Information Law beyond government and 
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into records in possession of non-public schools, which are 
not governmental entities. 

In my opinion, although the intent of the legislation 
may be laudable, it would be more appropriate to amend the 
Education Law, which is applicable to the educational process 
generally, rather than the Freedom of Information Law, which 
deals solely with the responsibilities and duties of govern
ment. 

Second, while the general public.might have an interest 
in knowing the processes of various governments within the 
state, it is likely that few would have an interest in the 
operations and policies of non-public schools. In this regard, 
one of the basic principles of the Freedom of Information Law 
is that the interest of an applicant for records is irrelevant. 
Stated differently, when records are accessible under the 
Law, they must be made equally available to any person, with
out regard to status or interest, (see e.g., Burke v. Yudelson, 
368 NYS 779, affirmed 51 AD 2d 673, 378 NYS 2d 165). 

If the legislation is enacted, any person would have 
the right to inspect and copy the records of non-public 
schools, which in many instances would have little or no 
bearing upon accountability in relation to the governmental 
process. As in the case of access to records of other 
non-governmental entities, rights of access to records 
of non-public schools might appropriately be based upon 
some showing of interest. The legislation, however, would 
remove the requirement that an interest be demonstrated and 
would grant rights of access to any person. 

Lastly, although I am not a constitutional scholar, 
it is possible that questions could be raised regarding the 
legislation with respect to non-public schools that are 
religiously oriented in terms of the constitutional separation 
between church and state. While it would be inappropriate to 
conjecture as to the constitutionality of the legislation, it 
is suggested that a study be made to determine the existence 
of potential constitutional impediments. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Robert J. Freeman 
Executive Director 
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March 5, 1979 

Mr. Robert Miraldi 
Staten Island Advance 
950 Fingerboard Road 
Staten Island, New York 10305 

Dear Mr. Miraldi: 

I have received your letter of February 20 in which 
you have raised several questions concerning a denial of 
access to records by the New York City Police Department. 
Specifically, you have unsuccessfully attempted to gain 
access to reports or documents that the Police Department 
might have maintained or created during particular time 
periods regarding Malcolm X or Malcolm Little. Five reasons 
for denial were stated. 

The first ground for denial is based upon the pri
vacy provisions of the Freedom of Information Law. In my 
view, a denial of access to records regarding Malcolm X on 
the ground that disclosure would result in an unwarranted 
invasion of personal privacy is unfounded for the reason 
that you have expressed, that the subject of the records in 
which you are interested has been dead for years. 

The second ground for denial is based upon the argu
ment that the records sought were compiled for law enforce
ment purposes. The records in question may in fact have 
been compiled for law enforcement purposes; nevertheless, 
the Freedom of Information Law as amended limits the grounds 
for denial to specified circumstances. Section 87(2} (e) 
of the Law states that an agency may withhold records or 
portions thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial proceedings; 
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ii. deprive a person of a right to 
a fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except routine 
techniques and procedures .•. " 

In view of the foregoing, it is clear that the grounds for 
denial regarding records compiled for law enforcement pur
poses are restricted to the harmful effects of disclosure 
enumerated in subparagraphs (i) through (ivJ of §87(2} (e). 
Under the circumstances, perhaps portions of the records 
might be withheld on the ground that the identities of 
confidential sources might be disclosed or that the records 
may be reflective of non-routine criminal investigative 
techniques or procedures. However, a blanket assertion 
that records are compiled for law enforcement purposes is in 
my view insufficient to deny access in toto. 

Moreover, as you stated, to the extent that the records 
contain the names or other identifying details regarding 
confidential informants, those portions of the records might 
be deleted, while the remainder would oe available. 

Similarly, while §87(2J (f) states that an agency may 
withhold records or portions of records which if disclosed 
would endanger the life or safety of any person, it is pos
sible that portions of records might be withheld on that 
basis while the remainder would be made available. 

The final ground for denial concerns inter-agency or 
intra-agency materials. In this regard, §87(2) (g) of the 
Freedom of Information Law states that an agency may withhold 
records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or deter
minations .•• " 
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It is important to point out that the quoted provision con
tains what in effect is a double negative. Although an 
agency may withhold inter-agency or intra-agency corranuni
cations, it must provide access to statistical or factual 
data, instructions to staff that affect the public, or final 
agency policy or determinations found within such records. 
Therefore, if, for example, the inter-agency or intra-agency 
communications that have been denied contain factual data, or 
instructions to staff that affect the public, or are re
flective of the policy of the Police Department, they would 
be available to that extent. 

Finally, if a judicial challenge to the denial is 
initiated, §89(4) (b) requires an agency to prove tthat records 
withheld in fact fall within one or more of the grounds for 
denial listed in §87(2) of the Law. Stated differently, an 
agency cannot merely assert that records are "compiled for 
law enforcement purposes," for example, to justify a denial 
of access. As stated recently by the Court of Appeals: 

"IT]he record on appeal is wholly 
insufficient to sustain the refusal 
to disclose the materials sought by 
petitioner under the provisions of 
the Freedom of Information Act (Public 
Officers Law, Art. 6). In support of 
the denial of access the State officials 
have tendered only references to 
sections, subdivisions and subpara
graphs of the applicable statute and 
conclusory characterizations of the 
records sought to be withheld. There 
is no tender of any factual basis on 
which to determine whether the materials 
sought either fell outside the scope of 
mandated disclosure under former 
section 88 (L 1974, ch 578, §2, ch 579, 
§2, ch 580, §1, effective September 1, 
1974) or come within the exceptions 
specified in subdivision (2) of 
present section 87 of the Public 
Officers Law •.• " (Church of Scientolo9y 
v. State of New York, decided February 
15, 1979). 

In sum, I believe that the grounds for denial offered 
by the Police Department in conjunction with your request are 
tenuous and that the broad grounds for denial may be 
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unsupportable in view of the fact that the subject of the 
records died several years ago. Further, it is clear that 
in a judicial proceeding the Police Department would have 
the burden of proving that the harmful effects of dis
closure enumerated in the Law would indeed arise. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Pi>CP: 0, C~L____ 
Robert J. Freeman ~ 
Executive Director 

RJF:nb 
ee: Kenneth Conboy 

\ 
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Mr. Milton M. Korob 

• 

Dear Mr. Korob: 

I have received your letter. of February 25. Your 
inquiry concerns rights of access to records in possession 
of Consolidated Edison (Con Ed) under the Freedom of Infor
mation Law. 

In my opinion, the definition of "agency" appearing 
in §86(3) of t~e Freedom of Information Law (see attached) 
does not include public utilities, such as Con Ed. Although 
it might be arque<l that public utilities perform a govern
mental or quas i-governmental function, they are not govern
mental entities and therefore are outsine the scope of the 
Freedom of Information Law, 

Nevertheless, since public utilities are requlated 
by the Public Service Commission, that agency would likely 
have· a great deal of informn tion regarding Consolidated 
Edison as well a s other public utilities. As such, it is 
suggestea that y ou direct your r equ0s t for records concerning 
Con Ed to the Public Service Commi s sio n. <rhe gentleman 
with whom I have dealt in the past i s Wi l liams Barnes, 
Director of Administration, Public Service Commis sion, 
Agency Buildjng 3, Empire State Plaza, Albany, New York, 
12233. It is suggested that you write to Mr. Barnes for 
the purpose of requesting information concerning Con Ed. 

I hope that I have been of some assistance. Should 
any further questions ari s e, please feel free to contact me. 

RJF: jm 

Enc. 

SincerAly, 

/ZJ,{ ct: t r ~Q_r,. __ 

Rohert J. Freeman 
Executive nirector 
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r.tr. Ro cco Ferran 

n e ar Mr. Ferran: 

Ma r c h 5 , 1979 

I have rece ived y our l e tter regar~ing the fee ass e s sed 
by Rensselae r County for r e pro ~ucinq tax maps. 

According to your letter, a tax map i s thirty inc hes 
by forty-two inches and is s o ln by the County for four 
dollars. The qu~stion is whether the fee of four dollars 
is proper. 

In this regard, I direct your attention to §87(1) 
(b) (iii) of t he Fre edom of Information Law which s tates 
that an agency may assess a maximum of twenty-five cents 
per photocopy "not in access of nine inches by fourteen 
inches or the actual cost of reproducing any o t her record ... " 
Due to the size of the tax maps, I believe that the fee 
assessed for producinq copies of the maps should ~e based 
upon the actual cost of reproduction. Since I have no 
knowledge of the actual cost of reproducing the maps, it 
would be inappropriate to conjecture as to any fee that 
might be assessed. Nevertheless, it is clear that the fee 
must be based upon the actual cost of reproduction, whatever 
that might be. 

I hope that I have been of some assistance, Should 
a ny further questions arise~ please feel free to contact me. 

RJF: jm 

cc: Mr. Marvin Honig 
Mr. William ,7. Murphy 

Sincerely, 

~) ~ 6, ,{~;,,_ 
Robert J: Freeman 
Executive Director 
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March 5, 1979 

Mr. Rocco Ferran 

Dear Mr. Fe rran: 

I apolog i ze for t he delay in response t o your l e tte r. 
Your i nquiry concerns a situation in which the a pp eals officer 
for the City of Alhany has not r esponded to an appeal made 
several weeks ago. 

As you are aware, both the Freedom o f Information Law , 
§89(4) (a), as well as the r e gulations promulgated by . the Com
mittee, §1401.7, require the pers on or body designated to 
determine appeals to respond to an appeal within s even busi
ness days of its receipt. , In addition, both the Law and the 
regulations r e quire that appeals as well a s the determinations 
that ensue be transmitted to this Committee. To date, the 
Commi.ttee has not received copies of either your appeal or 
any determinatio n that may have been rendered. Under the 
circumstances, since no determination on appeal has been made, 
you have asked what your remedie s might be. 

First, a copy of this response will be sent to the 
records access and appeals officers for the City of Albany. 
Perhaps the conte nts will remind the appeals officer of the 
requirements of the Freedom of Information Law. ·,., 

\_ 
In the alternative, since you have been construct~vely 

denied access on appeal~ you may initiate a judicial pro-·
ceeding. As you are aware , §89(4) (b) of the Freedom of Infor
matio n Law requires an agency to prove in a judicial pro
ceeding that records withheld fall within one or more of the 
enumerated categories of deniable information a ppearing in 
§87(2) of the Law. 

Short o f initiating a judicial proceeding or seeking 
the advice of this Committee, there is little that I can 
recommend. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

cc: Mr. James F. Giblin 
Mr. T. Garry Burns 

Sincerlely, .~, 
I 

' "" j---- t-~'i { 1.t J I v, ----...._ 
Robert J. Freeman 
Executive Director 
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Smith 

-Dear Mrs. Smith: 

Your letter aodressed to Attorney General Abrams 
has been transmitted to the Committee on Public Access to 
Records, which is responsible for advising with respect 
to the Freedom of Information Law. 

First, government in New York is not su~ject to 
the federal Freedom of Information ,.'\ct, h ut rather to the 
1-Jew York Freedom of Information Law, a copy of which. is 
attached. 

Second, §87(1) of the Law requires ~11 a g~ncies to 
adopt regulations consistent with a nd no n0re r estrictive 
than those promulgated by the Committee . ':'he Committee's 
regulations, which are also attached, govern the procedural 
i mplementation of the Freeda~ of Information Law. 

'i'hird, with respect to f e es , ::: 87(1) (h} (iii} p rovides 
that no :rn.ore than twenty- five cents per photocop~,. I"'a~• be 
assessed, unless r.\ different fee is o therwise p r escritied 
by law. Similarly , search f~es ~ay not be Assess~<l unless 
another provision of l aw soecifica llv ~o p rovifes. 

Fourth, followin~ an initi~l a e nia l of access, you 
may appeal to the hea~ or governina ~o~v of an Ag~ncy, nr 
whomever has been desianRted tn dRter~in~ ~npra l s (Ree 
Freedorn of Inforrnation .. r.c1w , S R?. (4) (rt) anri re~ulation~, 
§1401. 7J. The person or. 1-;,or;ly r.!es i g nate r.. to, c.\e t ermine 
appeals must do so within ~eve n t usine s~ f avs of rec e i pt 
of the appeal. In a d~ition, Rn a q ency must transmit to 
this Cornml ttee copies of. A~f.>ea.ls an(1 t !-\0 cl e tcrm:ination!'; 
that ensue. .zi s such, t he r:'ornmi ttee has t!1e c 1r-c1cit~, to 
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monitor compliance with the Law and intercede or mediate. 

Fifth, §87(3) (a) specifically requires each agency 
to maintain a record of votes that identifies each meml:>er 
in every proceeding in which the member votes. Consequently, 
you have the right to inspect a record of the final vote of 
each member in every instance in which a vote is taken. 

Finally, §89(3) of the Law and §1401.5 of the reg
ulations prescribes time limits for responses to requests. 
An agency must respond to a request within five business 
days of its receipt. If no determination to grant or deny 
access can be made within that period, the agency may 
acknowledge receipt of a request in writing. From that 
point, the agency has ten additional business days to 
grant or deny access. If there is no response within five 
business days of a receipt of a request, the request is 
considered a denial that may be appealed. 

Enclosed for your consideration is a pamphlet entitled 
"The New Freedom of Information Law and How to Use It" 
which may be helpful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

cc: Attorney General Abrams 

Sincerely, 

f2oltj 1 ~ r (Atl,.______ 
Robert J. Freeman 
Executive Director 
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March 8, 1979 

Dear Mr. Martin: 

I apologize for the delay in response to your letter. 
Your inquiry concerns your inability to obtain records of 
correspondence between officials of the Village of Kensington 
and the Village of Great Neck Estates pertaining to tele
phones in the Estates' Police Booth. 

It is noted at the outset that the Freedom of Infor
mation Law is based upon a ·--presumption of access. Specific
ally, §87(2) of the Law states that all records in possession 
of an agency, which includes a village, are accessible, 
except to the extent that records or portions of records 
fall within one ·or more enumerated categories of deniable 
records appearing in paragraphs (a) through (h) of the cited 
provision. 

Relevant to your inquiry is §87(2) (g), which states 
that an agency may withhold records or portions of records 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that . 
affect the public; or 

111. final agency policy or 
determinations ••• " 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhol0 inter-agency 
materials (materials transm~tted from one agency to another) 
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and intra-agency materials (materials transmitted between 
or among officers of the same agency), the agency must pro
vide access to statistical or factual tabulations or data, 
instructions to staff that affect the public or final agency 
policy or de~erminations found within such materials. 

Even though the Village of Kensington may not yet 
have reached a final determination with respect to the use 
of telephones, it is still required to provide access to 
statistical or factual data, instructions to staff, or 
statements of policy appearing in the records. Moreover, 
as noted earlier, the Law states that an agency may withhold 
records "or portions thereof." Therefore, an agency is 
obliged to review the records in question to determine 
which portions, if any, may justifiably be denied. Based 
upon the correspondence appended to your letter, it would 
appear that the records in question might contain substantial 
amounts of "statistical or factual tabulations or data," 
for example, that should be made available. If that is the 
case, such information must be made available to you, while 
the remaining deniable information found with the records 
may be deleted prior to providing access. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: jm 

cc: Mayor Florrnan 

Robert J. Freeman 
Executive Director 
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Mr. Alfred O. Kuhnle 

Dear Mr. Kuhnle: 

March 8, 1979 

-
I have received your letter of February 23 concerning 

access to a tape recording in possession of the New York City 
Police Department. 

Having reviewed the materia ls attached to your letter, 
I took the liberty of contacting the Office of Corporation 
Counsel of New York City. Based upon our conversation, I 
believe that a solution can be reached. 

The tape recording in which you are interested is 
part of a larger reel that contains information unrelated to 
your request. According to Corporation Counsel, much of the 
unrelated information could be denied under the Freedom of 
Information Law on the ground that disclosure would result 
in an unwarranted invasion of personal privacy. Consequently, 
it would not be feasible to provide acces s to the entire tape 
recording. As an alte rnative, Corporation Counsel informed 
me that the Polic e Department is willing t o accept a blank 
tape from you, and that it will record the portion of the tape 
that you have requested . In the alternative, t he Po lice 
Depart~ent will record the portion of the tape that you 
r eque sted a nd c harge you for the cost o f a new tape and other 
mechanical costs that may arise. 

In view o f the foregoing , it is suggested that you 
contact the Police Department onc e again. A copy of thi s 
r esponse will be sent to the Police Department and Corporation 
Counsel. 

I horc that I have been of some assistance . Should 
any further questions arise , please f eel free t o contact me. 

RJF:nb 
cc : Kenne th Conboy 

Kenneth Fiorella 
Richard Olpe 

Sinc7fely, 

[) Jf JJ. ·1_ I~ v. 
Ro~~r t J . Freem~-. 
Executive Di rector 
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March 9, 1979 

Mr. Erwin van Swol 

-Dear Mr. van Swoli 

I have recetved your letter, which questions the 
Delaware Valley Central School District's policy of refusing 
to mail minutes of School Board meetings to you. Your 
letter specifies that you have offered t .o pay for photo
copying and postage. 

Although t h ere -is no--'provision in either the Freedom 
of Information Law or the regulations promulgated by the 
Committee (see attached) that s pecifically refers to a re
quirement that records be mailed to an applicant, I believe 
tha t a failure to mail accessible records to an applicant 
who has paid appropriate fees for copying and postage would 
constitute a constructive denial of access. 

In many instances~ applicants live hundreds of miles 
from the office of government that maintains custody of 
records. In such cases, to require the applicants to pre
s e nt themselves physically at the location where the records 
are maintained would effectively preclude those individuals 
from gaining access to records. Conseque ntly, I believe 
that a denia l of access based upon a failure to make a 
phy sical appe arance at a n office where records are kept 
wo uld r e sult in unreasonable or "constructive" denials of 
a cce s s . 

It is noted, however, that a reques t must reasonably 
des cribe the records sought, Conseque ntly,· if the agency 
c a nnot dete rmine the nature of records reques ted, greater 
s pecificity may b e required. In the circums tance s described 
in y our l e tt e r, howe ver, clearly ide ntifiable records were 
sought. ~ s such, I believe that the School Distric t should 
rn~ i l t h e r ecord s t o you, so long as a ny c o sts of copying and 
postagG ~r e paid in advance . 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me, 

RJF:nb 
Enc. 

cc: Dr, Joseph Hembrooke 

Sincerely, 

14lr::r~ 
Robert J. Freeman 
Executive Director 
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March 9, 197·9 

-De ar Mr./Ms. Mozhi 

I have receive d your note of March 4 concerning 
your ability to gain access to welfare records, 

It is noted at the outset that records identifiable 
to applicants for and recipients of public assistance are 
conf ide ntial under §136 -of the Social Services Law. As such, 
the records in question are outside the scope of the Freedom 
of Information Law. 

Howe ver, r egulations adopted by the New York State 
Department of Social Services indicate that public assis
tance r ecord s may in some circumstance s be disclosed. to a 
r ecipie nt o f public assistance. Specifically, §357,J(c) 
of the r egulations , entitled "[D]isclosure to applica nt, 
r ec i p i e nt, or person acting in his behalf," states that: 

"(1) (T] he case record shall not 
ordinarily b e made available for 
e xamina tion by the applicant or 
recip i e nt, since it c o ntains infor
mation sec ured from o utside s o urces . 
Howeve r, particular extract s shall be 
furni s hed him, or furnishe d to a per
son whom. he d e signates , when the pro
v ision of such information would be 
beneficial to him. The case r ecord, 
or any part of it, admitted a s e vi
dence in the hearing of an a pp ea l 
shall be ope n to h im and his r epre 
senta tive. 
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(2) Information may be released to 
a person, a public official, or 
another social agency from whom the 
applicant or recipient has requested 
a particular service when it may 
properly be assumed that the client 
has requested the inquirer to act in 
his behalf and when such information 
is related to the particular service 
requested." 

In view of the foregoing, there is no "right" to review 
public assistance records, and access is largely a matter 
of discretion on the part of a social services department. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Sincerely, 

~5. f /1/}J,, __ _ 
Robert J. Freeman 
Executive Director 
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Dear Mr. Guercio: 

March 9, 1979 

I have received your letter regarding "the appli
cability of the Freedom of Information Law to Executive 
Sessions conducted pursuant to Education Law Section 
3020(a) ... " (sic. §3020-a). Despite our conversations, 
I am not sure what your question is. Consequently, the 
ensuing paragraphs will deal with §3020-a of the Education 
Law in relation to both the Freedom of Information Law and 
the Open Meetings Law. 

First, with respect to the Open Meetings Law, a 
school board must discuss charges made against a person 
enjoying the benefits of tenure in executive session 
under §3020-a of the Education Law. In addition, it is 
clear that a vote regarding probable cause must be taken 
by a board during executive session. This differs from 
the manner in which votes generally may be taken by a school 
district. Specifically, although the Open Meetings Law 
permits public bodies to vote during a properly convened 
executive session, except when the vote concerns the aopro
priation of public monies, the Committee has advised that 
school boards may vote only during open meetings, except 
in accordance with §3020-a. This advice has been prov~ded 
due to the language of §1708(3) of the Education Law, t~ich 
has been judicially interpreted to require public voting by 
school boards in all instances, except in the case of §3020-a 
[see Kursch et al v. Board of Education, Union Free School 
District #1, Town of North Humpstead, Nassau County, 7 AD 
2nd 922 (1959); United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975)]. Con
sequently, school boards may vote during an executive 
session regarding a determination as to whether probable 
cause exists. 



) 

Gregory J. Guercio, Esq. 
March 9, 1979 
Page -2-

The next step would involve a hearing held in 
accordance with subdivision (3) of §3020-a. Having re
viewed the cited provision, it appears that the hearing 
would be quasi-judicial in nature and consequently would 
be outside the scope of the Open Meetings Law. 

As you are aware, §101(2) of the Open Meetings Law 
requires that minutes be taken at executive sessions in 
which action is taken. Consequently, I believe that min
utes must be compiled and made available within one week 
of an executive session when there is a finding of prob
able cause. 

The minutes requirement would not apply to a hearing 
held under subdivision (3), however, because the require
ments of the Open Meetings Law would be eradicated when an 
entity engages in a quasi-judicial proceeding. 

Under the Freedom of Information Law, I believe 
that the minutes of executive session held under subdivision 
(2) would be available. Although the Law provides that an 
agency may withhold records or portions of records when 
disclosure would result in an unwarranted invasion of per
sonal privacy, the Committee has advised and the courts have 
upheld the notion that disclosure of records relevant to 
the performance of the official duties of public employees 
would constitute a permissible as opposed to an unwarranted 
invasion of personal privacy. 

Since a finding of probable cause would in my view 
be relevant to the performance .of the official duties of 
the subject of the record, I believe that minutes containing 
a reference to the subject of the record are accessible. 

Further, the Freedom of Information Law specifically 
states that each agency shall maintain a record of votes 
identifiable to each member in every instance in which a 
vote is taken [see §87 (3) (a)]. 

I hope that I have been of some assistance. Shoulcl 
any further questions arise, please feel free to contact ~e. 

RJF:nb 

Sincerely, 

~t~,t ~1 trut, ___ -
Robert J, Freeman 
Executive Director 
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• 

Ms. Mildred Fielden 

-Dear Ms. Fielden: 

Your letter addressed to Lieutenant Governor Cuomo 
has been transmitted to the Committee on Public Access to 
Records, of which the Lieutenant Governor is a member, and 
which is responsible for giving advice regarding the Freedom 
of Information Law. 

I have reviewed your letter and the materials ap
pended to it and have contacted the State Education Depart
ment on your behalf. Based upon my knowledge of the situ
ation, the response by the Education Department was likely 
proper. 

Although the Freedom of Information Law is based upon 
a presumption of access, the Education Department has the 
capacity to deny access .to reco~ds or portions of records 
that fall within one or more among eight enumerated cate
gories of deniable information appearing in §87(2) (a) through 
(h) of the Freedom of In format i.on Law. Stated differently, 
all records in possession of government are available, 
e xcept those records or portions of records falling within 
the categories of deniable records listed in the Law. 

Based upon my contacts with the Education Departrrlent, 
I believe that certain records or portions of records among 
those requested may likely be withheld on the ground that 
disclosure would constitute an unwarranted i nvasion of per
sonal privacy. Therefore, as Mr. Stone suggP.sted, by 
narrowing or a ttempting to specify t he records in which you 
are inte rested, perhaps you can obtain the information tha t 
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you are seeking. It is also noted that the Freedom of 
Information Law does not require an agency to create a 
record in response to a request. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Sincerely, 

~t)llt1. {/V¼--__ 
Robert J. Freeman 
Executive Director 
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March. 12, ). 979 

Reverend Stephen H. Gratto 
Chairman 
Association for Neighborhood 

Rehabilitation, Inc. 
4 Wall Street 
Ogdensburg, New York 13669 

Dear Reverend Gratto: 

I have received your letter of February 23, in which 
you have raised questions regarding the ability of the 
Association for Neighborhood Rehabilitation, Inc. (ANR) 
to keep its cli~nts' names and records regarding assitance 
confidential. 

When we spoke approximately two weeJ.:s ago, I must 
admit that I was under the impression that the records 
sought were in possession of government. However, based 
upon your letter, it is clear that Watertown Daily Times 
has requested the information from ANR, which is a not-for
profit corporation. 

In view of the status of ANR as a not-for-profit 
corporation, I believe that its records are outside the 
scope of the Freedom of Information of Law. 

Specifically, the coverage of the Law is determined 
by the definition of "agency" which appears in §86(3) of 
the Law. The cited provision states that "agency" means: 

" ••• any state or municipal department, 
board, bureau, division, cornrniss~on, 
public authority, public corporation, 
council, office or other governmental 
entity performing a governmental or pro
prietarv function for the state or 
any one or more municipalities, thereof, 
except the judiciary or the state legis
lature." 
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Although it might be araued that ANR performs what tra~itionally 
may be considered a a0verrn'lental functi0n, it L~ cleAr tha_t 
ANR is not a governmental entity. Therefore, I beJieve that 
ANR is not nn·agency as defined bv the Freedom or In-formation 
Law, and that there are no rights ~f access to its recor~s. 

The materials appended to your letter indjcate that 
the DailX ~ime~ has obtained specific information regarding 
the recipients of assistance from ANR by means of a review 
of records in possession of the Citv of Oadensbura. In this 
regard, all records in possession oi the ~itv are subject to 
rights of access granted by the Law. Further, all recor~s 
are available, except to the extent that records or portions 
thereof fall within one or more categories of deniable infor
mation. Most relevant under the circumstances is E;:87 (2) (1)) 
of the Law, which permits an agency to withhold records or 
portions or recotds when disclosure would result in an un
warranted invasion of personal privacy. Having reviewed 
the newspaper articles, it appears that the Daily 'I'imes 
obtained accessible information, for none of the information 
that was published indicates the income level of those 
helped by ANR. Similarly, the information published does 
not distinguish between those who obtained grants or loans. 

Consequently, based upon the information provided, 
it would appear that the Daily Times appropriately asserted 
its rights under the Freedom of Information Law with re
spect to records in custody of the City. 

It is noted that the provision that you underlined 
concerning the confidentiality of records transferred from 
ANR to the Mayor and the City Manager contains a proviso 
that those public officials shall not disclose the records, 
"except as may be required by law." Under the circumstances, 
receipt of records from ANR by public officials would bring 
records within the scope of access granted by the Freedom 
of Information Law. 

In sum, although ANR may not be subject to the Free
dom of Information Law, records relevant to the duties per
formed by ANR that are in possession of government are sub
ject to the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

R,JF: jm 

Si~ncere~ ,-· (j_... 

, XA/l. J JP ·rt· 
Ro J. Freer-A~ •·-· 
Executive Director 

cc: Larry Dietrich 
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Jennifer L. Van Tuyl, Esq. 
Village Attorney 
Fair Street 
Cold Spring, New York 10516 

Dear Ms. Van Tuyl: 

I have received your letter of March 1 concerning 
rights of access to tape recordings under the Freedom of 
Information Law, as well as related issues. Enclosed is 
a copy of the Zaleski decision to which you made reference, 
and which is the only decision of which I am aware con
cerning access to tape recordings. 

Your question concerns whether the Village must 
keep tape recordings used by a stenographer to assist her 
in compiling minutes of meetings. In this regard, §65-b 
of the Public Officers Law states in brief that a munic
ipality cannot destroy records without the consent of the 
Commissioner of Education. As you are likely aware, the 
Commissioner of Education issues retention and disposal 
schedules for numerous records generally used by villages, 
for example. Since I have no personal knowledge regarding 
the issuance of schedules of the length of time that tape 
recordings must be maintained, it is suggested that you 
contact the Fducation Department to determine the exis
tence of any schedules concerning the maintenance of tape 
recordings. In the alternative, you might seek permission 
froM the CoPUTlissioner of Education to destroy or erase 
the tape recordings. 

I have also enclosed a decision that deals with 
rights of access to notes compiled by the S_ecretary to' the 
Boar<l of Regents used in preparation of the minutes. In 
that <lecision, the court held that the notes are records 
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subject to rights of access granted by the Freedom of 
Information Law. Due to the similarity between notes and 
tapes compiled for the same purpose, the opinion may be 
of interest to you. 

I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, ae~a;r~ 
Robert J. Freeman ~. 
Executive Director 
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March 13, 1979 

Ms. Sally Mendola 
Staff Attorney 
The Legal Aid Society 
Criminal Appeals Bureau 
Parole Revocation Defense Unit 
15 Park Row - 20th Floor 
New York, New York 10038 

Dear Ms. Mendola: 

Thank you for your continued interest in the Freedom 
of Information Law. 

Your inquiry concerns the propriety of a denial of 
access by the Division of Parole to a memorandum that "sets 
forth the dispositional options of a hearing officer at a 
final parole revocation hearing." Stated differently, the 
memorandum apparently directs that hearing officers may make 
one among four types of dispositions at a hearing. 

As you are aware, the Freedom of Information Law is 
based upon a presumption of access. A·11 records are avail
able, except to the extent that records or portions or records 
fall within one or more enumerated categories of deniable 
information appearing in §87 (a) through (h) •. 

Relevant to your inquiry is §87(2) (g), which states 
that an agency may withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or deter
minations .•• " 



• 

Ms. Sally Mendola 
March 13, 1979 
Page -2-

It is emphasized that the quoted provision contains what in 
effect is a double negative. Although inter-agency or intra~ 
agency materials may be withheld, statistical or factual data, 
instructions to staff that affect the public, or final agency 
policy or determinations found within such materials must be 
made available. 

The memorandum that you are seeking is clearly an intra
agency document. Nevertheless, it appears that the direction 
to hearing officers concerning dispositional options within the 
memorandum constitutes both the policy of the Division of Parole 
and an instruction to hearing officers that indirectly affects 
the public. Consequently, based upon your description of the 
memorandum, I believe that it is accessible to the extent that 
it contains information falling within subparagraphs i, ii and 
iii of §87 (2) (g). 

This contention is bolstered by a letter written to 
my by Mark Siegel, the Assembly sponsor of the amendments 
to the Freedom of Information Law. In his discussion of 
§87(2) (g), Mr. Siegel wrote: 

"[FJirst, it is the intent that any 
so-called 'secret law' of an agency 
be made available. Stated differently, 
records or portions thereof containing 
any statistical or factual information, 
policy, or determinations upon which 
an agency relies is accessible. 
Secondly, it is the intent that written 
communications, such as memoranda or 
letters transmitted from an offical 
of one agency to an official of another 
or between officials within an agency 
might not be made available if they 
are advisory in nature and contain no 
factual information upon which an 
agency relies in carrying out its 
duties. As such, written advice pro
vided by staff to the head of an 
agency that is solely reflective of 
the opinion of staff need not be made 
available." 

It appears that the contents of the memorandum are reflective 
of the "secret law" of the Division of Parole, and that the 
hearing officers rely upon the memorandum in carrying out 
their official duties. If that is the case, I believe that 
the memorandum is available. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

-i~lt~t: fu,,,___ 
Robert J. Freeman 
Executive Director 

cc: William K. Altschuller, Esq. 
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Mr. Harry G. Gutheil, Jr, 
Trustee 
Village o~ South Glens Falls 
21 Spring Street 

March 13, 1979 

So. Glens Falls, New York 12801 

Dear Mr. Gutheil: 

I hnve received your letter of March 5, in which 
several questions concerning both the Freedom of Information 
Law and the Open Meetings Law have been raised. 

Your first question is whether it is permissible "to 
show copies of treasurer's reports, bank statements and 
village budgets to residents during an election campaign." 
In my opinion, it is not only permissible to provide access 
to the records in question, but it is required to provide 
access to any person under th~ Freedom of Information Law. 

It is noted at this juncture that the Freedom of Infor
mation Law is based upon a presumption of access. All records 
in possession of an agency are available, except to the extent 
that records or portions of records fall within one or more 
specified categories of deniable information appearing in 
§87(2) (a) through ~h) of the Law (see attached). 

Treasurer's reports, bank statements and budgets con
stitute "statistical or factual tabulations or data" and may 
be reflective of final determinations. Therefore, they are 
in my opinion clearly accessible [see §87(2) (g)]. 

Your second question concerns situations in which a 
consensus is reached regarding specific line items in a 
budget during budget workshops, and whether minutes and a 
record of each board memher's position must be recorded. 
The question in this instance can be answered by means of 
a review of the Open Meetings Law. First, budget workshops 
are meetings within the scope of the Open Meetings Law that 
must be open to the public. Recently, the Court of Appeals, 
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the state's highest court, affirmed an Appellate Division 
decision which held that any gathering of a quorum of a public 
body, on notice to the members, for tr.e purpose of discu~sing 
public business is a meeting, regardless of the manner in 
which it is characterized (see Orange County Publications v. 
Council of the City of Newburgh, 60 AD 409, aff 1 d 45 NY 2d 947). 

Next, §101 of the Open Meetings Law requires th~t 
minutes be taken at all meetings "which shall consist of a 
record or summary of all motions, proposals, resolutions 
and any other matter formally voted upon and the vote there
on." Although questions have arisen regarding the sense of 
the word "formally," I believe that a consensus is the equiv
alent of a formal vote when a public body relies upon a con
sensus in the performance of its duties. In addition, §87(3) 
(a) of the Freedom of Information Law requires that a public 
body compile a voting record that identifies each member in 
every instance in which a member votes. 

Your third question pertains to a discussion or pro
posals to be offered to a negotiating unit <luring an executive 
session and whether the positions of the members must be re
corded. While §101(2) of the Open Meetings Law requires that 
minutes of action taken during executive session he recorded 
and made available within a week of the executive session, it 
is likely that the substance of the action taken may be de
niable under the Freedom of Information Law, for the substance 
concerns collective bargaining negotiations. The Freedom of 
Information Law permits an agency to withhold records or 
portions thereof which 11 if disclosed would impair present of 
imminent contract awards or collective bargaining negotiations." 
Depending upon the circumstances, it is possible that premature 
disclosure of records relative to the collective bargaining 
process could impair the progress of the negotiations and 
place government in a disadvantageous position. To that ex
tent, the records may be withheld. 

Your last question deals with a decision made by a 
village board of trustees regarding streets that should be 
resurfaced. In my opinion, a discussion of resurfacing 
streets must be discussed during an open meeting, for there 
would be no appropriate ground for discussion in executive 
session [see attached Open Meetings Law, §100(1)]. Further, 
as indicated previously, a public body is required to com
pile minutes that indicate the nature of action taken, as 
well as the vote of each member who voted. 
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I hope that I have been of some assistance. Should 
any further questions arise, please fe8l free to contact me. 

Sin!};irely, 

. . 1 {,1.14_ 
Rober J. Freeman ·. 
Executive Director 

RJF: jm 

Encs. 
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Mr. Arthur G. Becker 
Superintendent of Schools 

March 14, J979 

South Country Central School District 
Administrative Offices 
189 North Dunton Avenue 
East Patchogue, New York 11772 

Dear Mr. Becker: 

(5i3j 474-25i3, 27]: 

Thank you for your thoughtful letter of March 7, in 
which you have raised questions regarding both the Freedom 
of Information Law and the Open Meetings Law. 

Your first question concerns a contention made by a 
citizen that the School Board must read personnel recommen
dations "item by item, to the public" during a meeting. Con
trarily, you have stated that your attorney has advised that 
it is sufficient merely to say "[M]ove personnel changes as 
recommended by the administration." Further, you have in
dicated that you believe that the Board may vote on personnel 
items during an executive session and withhold the results 
until a week after the executive session. 

There is no requirement in the Open Meetings Law or 
any other provision of law of which I am aware that requires 
that a board read the recommendations in guestion"item by 
i tern." 

Second, as you have stated, a public body, such as a 
school board, may enter into executive session to discuss: 

"the medical, financial, credit, or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, promotion, 
demotion, discipline, suspension, dis
missal or removal of any person or 
corporation" [see attached Open Meetings 
Law, § 10 0 ( 1) ( f) ] • 
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It is noted, however, that the quoted provision has been cited 
throughout the state to discuss matters of policv that deal 
generally or tangentially with "personnel." In this regard, 
the Committee'has consistently advised that §100(1) (f) is 
intended to protect privacy, not to shield discussions re
garding policy under the guise of privacy, Consequently, a 
discussion regarding specific individuals could in my view 
justifiably be held in executive session. Contrarily, a dis
cussion concerning personnel generally or as a group would be 
required to be discussed during an open meeting. 

Based upon the materials appended to your letter, it 
appears that the discussion in executive session dealt with 
a number of specific individuals and specific aspects of their 
employment. As such, I believe that an executive session 
would be proper. Further, I believe that a single motion to 
discuss several public employees would be proper, so lonq as 
the discussion behind closed doors is consistent with the 
subject matter identified in the motion to enter into executive 
session. 

With respect to voting, the Open Meetings Law permits 
voting during executive session, except when a vote concerns 
the appropriation of public monies. Nevertheless, I believe 
that school boards are required to vote in public in all in
stances, except in accordance with §3020-a of the Education 
Law. Section 105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed super
seded hereby." 

In this regard, §1708(3) of the Education Law, which pertains 
to regular meetings of school boards, states that: 

"[T]he meetings of all such boards shall 
be open to the public but the said boards 
may hold executive sessions, at which 
sessions only the members of such boards 
or the persons invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held that: 

" ••• an executive session of a board of 
education is available only for pur-
poses of discussion and that all formal, 
official action of the board must be 
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taken in general session open to 
the public 11 IKursch et al v. Board 
of Education, Union Free School 
District #1, Town of North He~pstead, 
Nassau County, 7 AD 2nd 922 (1959)]. 

Moreover, in a more recent decision construing subdivision (3) 
of §1708 of the Education Law, the Appellate Division inval
idated action taken by a school board during an executive 
session [United Teachers of Northport v. Northport Union Free 
School District, 50 AD 2d 897 (1975)]. Consequently, according 
to judicial interpretations of the Education Law, §1708 (3), 
school boards may take action only during meetings open to the 
public. 

Since §1708(3) of the Education Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

In addition, it is noted that §87(3) (a) of the Freedom 
of Information Law (see attached) requires all public bodies 
to compile and make available a voting record identifiable to 
every member of the public body in every instance in which 
the member votes. 

In view of the foregoing, if a school board is pre
cluded from voting during an executive session, minutes of 
an executive session need not be compiled, and action must 
be taken during an open meeting. 

Your second question concerns rights of access to 
tape recordings of meetings. A recent decision rendered 
by the Supreme Court, Nassau County, held that a tape re
cording of a school board meeting constitutes a "record" 
subject to rights of access granted by the Freedom of Infor
mation Law Isee §86(4)] and that the tape recording is avail
able and must be reproduced on request (see attached, Zaleski 
v. Hicksville Union Free,School District). 

Ancillary to your question is the ability to erase 
or otherwise destroy the tape recording. As you are aware, 
the State Education Department has promulgated nwnerous 
schedules regarding the retention and disposal of records 
pursuant to §65-b of the Public Officers Law. If destruction 
or disposal of a record is not covered by a specific schedule, 
which is likely the case with respect to tape recordings, a 
record cannot be destroyed without the consent of the 
Commissioner of Education. It is suggested that you contact 
the Department of Education to obtain permission to dispose 
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of or erase tape recordings and perhaps seek the issuance of 
a schedule that permits you and other school boards to erase 
tape recordin~s as soon as minutes are compiled. 

The third question also concerns a demand by a citizen 
that a school board read a list identifiable to some 150 
teachers containing information regarding class size. Again, 
I know of no provision of law that requires any public body 
to read or detail all of the information that is considered 
at an open meeting. As such, I agree with your contention 
that items before the Board need not be read in their entirety 
at a meeting. 

Lastly, you have discussed your policy concerning 
public participation at meetings. In this regard, the Open 
Meetings Law is silent with respect to public participation; 
it merely grants the public the right to attend and listen 
to the deliberations and the decision making process of 
public bodies. As a general matter, the courts have long 
held that a public body may adopt reasonable rules to govern 
its own proceedings. Therefore, so long as your rules or 
policies concerning public participation are reasonable, 
they are in my view proper. Further, you have indicated 
that no time limit has been placed upon the length of time 
that a person may speak. In my view, it would not be un
reasonable to adopt a rule that specifies a time limit, as 
long as this limitation is applied equally to all persons 
who wish to speak. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel £ree to contact me. 

RJF:nb 
Encs. 

Sincerely, 

~~~~~ 
Robert J. Freeman 
Executive Director 
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Dear Ms. Luster: 

Ma rch 1 4, J 979 

I have received your letter of February 25, which 
arrived at this office on March 8. Your question conce r ns 
the "steps" that you may take if you do not obtain records 
you have requested. 

As stated in the Freedom of Information Law and the 
regulations, an individual may commence a n Article 78 pro
ceeding to challenge a denial of ·access. Article 78 appears 
in the Civil Practice Law and Rules, and I hnve copied each 
section for your consideration . In brief, Article 78 in
volves a review o f action or the lack of action of a public 
officer. Generally speaking, an Article 78 proceeding re
quires a petitioner, the person challenging the action of a 
public officer, to prove that action taken was unreasonable, 
or "arbitrary and capricious." Although the Freedom of Infor
mation Law states that Article 78 is the vehicle used to chal
l enge a denial of acce ss, the burden of proof differs from 
the usual Article 78 proceeding. Specifically, §89(4) (b) 
of the Freedom of Information Law states that the agency has 
the burden of proving that the records withheld fall within 
one or more of the categories of deniable information appear
ing in §87(2) (a) through (h) of the Freedom of Information 
Law. 

If you wish to initiate an Article 78 proceeding, it 
is suggested that you contact an attorney. In the alternative, 
if you want to argue the case on your own, or prose, it is 
suggested that you visit a law library and review ""McKinney's 
Forms" so that the proper papers can be submitted. 

I would like to point out that the Committee has pro
posed that the Freedom of Information Law be amended by a~.d
ing a provision which would if enacted permit a court t o award 
reasonable attorney fees to a member of the public who sub
stantially prevails in a judicial challenge to a nenial of 
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access. Legislation based upon this proposal has heen intro
duced, and I am hopeful that it will pass this session. There
fore, although there would be no possibility of heing reimbursed 
following a iuccessful challenge to a denial of access now, 
the possibility may exist within a few months. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

Sincerely, 

~tt <( c~----
Rohert J. Freeman 
Executive Director 
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Charles J. Macellaro, Esq. 
Bongiorno & Macellaro 
3648 White Plains Road 
New York, New York 10467 

Dear Mr. Macellaro: 

March 14, 1979 

As I indicated in our conversation this morning, 
your letter of February 26 addressed to the Attorney 
General has been transmitted to the Committee on Public 
Access to Records, which is responsible for advising with 
respect to the Freedom of Information Law. 

Your inquiry concerns a request for information 
directed to your client, the Municipal Housing Authority 
for the City of Yonkers, from the Westchester County Depart
ment of Social Services. The request by the Department of 
Social Services indicates that the information has been sought 
pursuant to §372-a of the Social Services Law. The cited 
provision concerns information used by the Department of 
Social Services to locate "deserting parents and fathers of 
children born out of wedlock." The last paragraph of §372-a 
states that the Comnissioner of Social Services "shall re
ceive from departments, boards, bureaus, or other agencies 
of the state, or any of its political subdivisions, and the 
same are authorized ••• to provide, such assistance and data 
as will enable the department and social services districts 
properly to carry out their powers and duties to locate such 
parents.,." 

The problem under the circumstances co~cerns the 
responsibilities of the Housing Authority under §159 of 
the Public Housing Law, which prohibits the disclosure of 
information acquired by an authority from applicants for 
or tenants of dwellings that are administered pursuant to 
the provisions of the Public Housing Law. 

In my opinion, the Housing Authority need not pro
vide the information sought by the Social Services Department. 
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A review of the Social Services Law indicates that 
§372-a, the statutory basis for the request, was repealed 
and replaced by §111-b(4) of the Social Services Law. While 
the last paragraph of §lll-b(4) aiso refers to cooperative 
efforts with agencies maintaining information that may be 
relevant to a department of social services, there is a 
proviso at the end of the cited provision which states that 
" ... no department, board, bureau or other agency of the 
state need make available any data or information which is 
otherwise required by statute to be maintained in a con
fidential manner. '' 

In view of the provisions of §159 of the Public 
Housing Law, the information requested may in my opinion 
justifiably be denied. While it is possible that the re
quest may have been granted under §372-a of the Social 
Services Law, I -believe that the proviso appearing in 
§lll-b(4) of the Social Services Law, when read in con
junction with §159 of the Public Housing Law, precludes 
disclosure. 

It is noted that I have discussed the problem with 
representatives of the State Department of Social Services 
and other housing authorities. None has dealt with the 
apparent conflict in statutory direction or is aware of case 
law construing the relationship between the two statutes. 
If the Department of Social Services continues to seek the 
information in question, perhaps it would be appropriate to 
employ a judicial subpoena. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Attorney General Abrams 
Mr. Michael p, Wimbert 

Sincerely, 

R~ivt 5. fu,,__ 
Robert J. Freeman 
Executive Director 
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March 14, 1979 

Dear Mrs. Michaels: 

I have received you~ letter of March 10 and reviewed 
your previous correspondence. Although you have obtained 
the records sought, your latest letter indicates that you 
would appreciate an advisory opinion "for the record" in 
response to your letter of February 22, 

The focal point of your inquiry concerns time limi
tations for response to requests made under the Freedom of 
Information Law, In this regard, enclosed are copies of the 
Freedom of Information Law and the · regulations promulgated 
by the Committee, which govern the proce~ural aspects of the 
Freedom of Information Law and have the force and effect of 
law. Both documents make reference to time limits for re
sponse to a request. 

Section 89(3) of the Law and §1401.5 of ~he regulations 
require that a response to a request be given within five 
business days of its receipt. If the a'gency is unable to 
grant or deny access to the request within that period, the 
records access officer must acknowledge receipt of the re
quest in writing and provide an approximate date of the 
response, which must be made within ten business days of the 
acknowledgment of receipt of the request. Stat ed differently, 
if an agency acknowledges reeeipt of a request on the fifth 
business day after its receipt of a request, it has a maximum 
of fifteen business days from its initial receipt of a request 
to grant or deny access, If the agency neither grants, denies 
nor acknowledges receipt of a request within five business 
days of receipt of the ·reque~t, the request is considered 
denied (see regulations, Sl401. 7 (<=.J l • 
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When an agency denies access, §1401.7 of the regu
lations requires that the denial be in writing, stating the 
reasons therefor, and that the applicant be apprised of his 
or her right to appeal and the name of the person or body 
to whom an appeal should oe directed. The applicant has 
thirty days to appeal. The person or body designated to 
determine appeals has seven business days from the receipt 
of an appeal to make a determination. In addition, both 
the Law and the regulations require that appeals and the 
determinations that ensue be transmitted to this Committee. 

'With respect to the substance of your request, I 
believe that several points should be made. First, although 
an agency may withhold intra-agency or inter-agency materials 
pursuant to §87(2) (g) of the Freedom of Information Law, it 
must provide access to statistical or factual data, instruc
tions to staff that affect the public, or final agency policy 
or determinations found within such records. Moreover, the 
introductory language of §87(2) indicates a recognition on 
the part of the Legislature that there may be some instances 
in which portions of records may be denied, while the re
mainder would be available. As such, an agency is obliged 
to review records to determine which portions, if any, may 
be withheld. 

Next, one of your requests concerns minutes of a staff 
meeting. Since the gathering consisted of staff rather than 
a public body, there would be no requirement that minutes be 
kept. While public bodies subject to the Open Meetings Law 
(see attached) must maintain minutes pursuant to §101 of that 
statute, minutes of other gatherings need not be compiled. 
However, to the extent that minutes exist, they fall within 
the definition of "record" under §86{4} of the Freedom of 
Information Law and therefore would ~e subject to rights of 
access. 

Finally, in• letter adqressed to you by Oliver 
Gibson, the Community Superintendent of District #19, your 
request was denied on the basis that the records sought were 
not "relevant to your present assignment." Rights of access 
granted by the Freedom of Information Law are not grounded 
upon status or the purpose of a request. On the contrary, 
the Committee has advised and the courts have held that 
accessible records should be made equally available to any 
person, without regard to status or interest. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJFinb 
Encs. 

cc: Secretary Paterson 

Chancellor Macchiarola 

Superintendent Gibson 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Jeb Stuart Fries 
#75-B-1422 
Box 149 
Attica, New York 14011 

Dear Mr. Friesz 

March 15, 1979 

I have received your letter of March 2 concerning 
your inability to gain access to records pertaining to you 
in possession of the Department of Correctional Service8. 

Please be advised that each agency is required to adopt 
regulations consistent with and no more restrictive than those 
promulgated by the Committee on Public Access to Records (see 
attached). Both the regulations and the Law contain provisions 
regarding the ability to appeal a denial of access to records. 
In short, if a person is denied access, the denial must be in 
writing stating the reason therefor, and he or she must be 
apprised of the right to appeal and be given the name of the 
person or body to whom an appeal should be directed. 

The appeals officer for the Department of Correctional 
Services is Patrick Fish, Counsel to the Department. In the 
future, you should appeal denials of access to ~r. Fish at the 
Correctional Services Building, State Campus, ~lbany, New York, 
12226. 

Based upon personal experience, I believe that Mr. 
Fish and his assistants have been quite responsive and have 
made substantial efforts to comply with the Freedom of Infor
mation Law. Therefore, to reiterate, if you feel that records 
have been denied without justification, it is suggested that 
you appeal to Mr. Fish. 

I hope that I have been of some assistance, Should 
any further questions arise, please feel fr.ee to contact me. 

RJF: nb 

Enc. 

sin~i:_:ly, 6: f':' 
~l_ . \ . (/1Cl n------

Robert J. Freeman 
Executive Director 
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Mr. Samuel A. Weissmandl 
Executive Director 
Yeshiva of New Square 
New Square, New York 10977 

Dear Mr. Weissmandl: 

March 16, 1979 

I have received your letter of March 12. Your question 
is whether a school board that has set "a policy of charging 
everybody 25¢ per photocopy" is permitted "to make exceptions 
by not charging some people ..• " 

As you are aware, the Freedom of Information Law re
quires the C0mmit~ee on Public Access to Records to pro
mulgate rules and regulations concerning the procedural im
plementation of the Law, as well as fees. The Law and the 
regulations provide that an agency may assess a fee of up 
to twenty-five cents per photocopy, unless another provision 
of law specifically provides otherwise. Further, each agency, 
which includes a school board, must adopt regulations con
sistent with and no more restrictive than those promulgated 
by the Committee. 

In my opinion, if a school board has established a 
fee for photocopies, that fee should be assessed in every 
instance in which records are requested and copied by 
means of rights granted by the Freedom of Information Law. 
I do not believe that exceptions can be made on a case by 
case basis. 

To distinguish among applicants for the records is con
trary to one of the basic principles in the Freedom of Infor
mation Law. Very simply, the Law treats all.people in a like 
manner. This Committee has advised and the courts have up
held the notion that accessible records must be made equally 
available to any person, without regard-to status or interest 
[see e.g., Burke v. Yudelson, 368 NYS 2d 779, aff'd 51 AD 2d 
673, 378 NYS 2a 165]. As such, the only question that should 
be raised by an agency when a request is received is the ex
tent to which records may be withheld, if any. The identity 
or status of an applicant or the purpose for which a request 
is made should be irrelevant. 
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It is also noted that there may be situations in which 
a particular document is produced or publisheo in substantial 
quantity, and that fees for the document are waived. In such 
cases, I believe that any such waiver should be general, 
rather than· selective. 

I hope that I have been of some assistance. Should 
any further questions arise, please fee] free to contact me. 

RJF:jrn 

Sincerely, 

~\($: '1. ({~--
Robert J. Freeman 
Executive Director 
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March 19, 1979 

Mrs. Blanche Block 

Dear Mrs. Block: 

Your letter addressed to Mario Cuomo has been trans
mitted to the Committee on Public Access to Records, which 
is responsible for advising with respect to the Freedom of 
Information Law. 

It is noted at the outset that Mr. Cuomo is no longer 
the Secretary of State·; he is now the Lieutenant Gove rnor. 
His successor as Secretary of State is Basil A. Paterson. 

Your inquiry concerns unsuccessful attempts to ob
tain medical records pertaining to your father from Brooklyn 
Lutheran Hospital. 

The Freedom of Information Law grants acces s to records 
in possession of government. Since Brooklyn Lutheran Hospital 
is private, rather than governmental, the reqords in question 
are outside the scope of the Freedom of Information Law . 

-
Nevertheless, you may obtain a copy of the death 

certificate identifiable to your father. The death certif
icate will include the cause of death as well as the name 
of the attending physician. Consequently, by reviewing the 
death certificate, you will have the ability to learn of the 
cause of death and contact the physician who is most likely 
to have knowledge concerning the cause of your father's death. 
To obtain the death certificate, please call the New York 
City Health Department at 247-0130, which is located at 125 
Worth Street in New York City. In addition, if there was as 
autopsy performed, the autopsy report is available to you as 
the next of kin from the · Office o·f the Medical Examiner 
which is located at 520 First Avenue and which may be con
tacted at 684-1600. If you have reason to believe that the 
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death was the result of a after 
v i e wing the death certificate scuss ng t e matter 
with the a tta d h sician, might want to contact the 

RJF:nb 

, which is found in the New York State 
th Labora tory, Empire State Plaza, 

New York, 12201 . 

I hope that I have been of some assistance. 

Robert J. Freeman 
Executive Director 
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March 19, 1979 

Dear Mr. Kursh: 

Thank you for your kind letter of March 14. Your 
inquiry once again concerns the ability to gain access to 
a record indicating the name of an applicant for records. 

According to your letter, a list of all teachers in 
the school district and their salaries was reproduced and 
distributed to the public "in a surreptitious manner by 
having them placed in mail boxes" during the night. However, 
you stated that you have - reason to believe that the list 
was obtained by a school district employee who used "puhlic 
time and facilities" to reproduce and distribute the list. 
Consequently, you have questioned whether the information 
was obtained by means of a Freedom of Information application, 
and whether the person· charged with the duty of responding 
to requests "fulfilled the request by a legitimate application." 
Finally, you have stated that if you can determine that a 
legitimate application has not been made, you might conclude 
that the records were improperly disclosed in order to "impair 
present or imminent contract awards or collective bargaining 
negotiations," which constitutes one of the .grounds for 
denial of access listed in the Freedom of Information Law 
(§87 (2) .Cc) 1 ~ 

In response to your questions, there are three initial 
points that I would like to make. 

First, the Freedom of !~formation Law is permissive. 
Please note that S87(2), which lists categories of deniable 
information, states that an agency may withhold certain re
cords or portions of records; however, there is nothing in 
the Law that requires that an agency withhold records. As 
such, there is nothing in the Law that requires an agency 
to deny access to records which if disclosed would impair 
collective bargaining negotiations, for example. Therefore, 
I do not believe that disclosure of the information in question 
would have been • improper. 
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Second, as you are likely aware, the Freedom of Infor
mation Law requires each agency to maintain a payroll record, 
consisting of the names, public office addresses, titles and 
salaries of e~ery officer or employee of an agency, which 
includes a school district [see §87(3) (b)]. The payroll re
cord provision represents an exception in the Freedom of 
Information Law, for it requires an agency to create and 
maintain a particular record, presumably on an onqoing basis. 
Since the payroll record is available constantly or on an 
ongoing basis, I doubt that its disclosure could ever be 
construed to impair collective bargaining negotiations. In 
this regard, I would like to raise a rhetorical question: 
What if an individual, whether a teacher, a union member, 
or member of the public, requested and obtained the payroll 
information six months ago? Clearly it would have been 
accessible. Further, it could have been preserved and used 
for the purpose that you described. Essentially, I contend 
that the payroll record provision under the Freedom of Infor
mation Law grants access to the information in question on an 
ongoing basis and that, therefore, it could never be proven 
that disclosure of the payroll record would result in im
pairment of the collective bargaining process, for the list 
is constantly available. 

Third, although the Freedom of Information Law and the 
regulations state that an agency may require that a request 
be made in writing, an agency may accept and respond to an 
oral request [see attached regulations, §1401,S(a)]. As such, 
if an oral application was made and granted, there may be 
no record in existence that indicates that a request was made. 

With respect to the review of an application, it is 
again emphasized that the Law is permissive. While an agency 
has the capacity to withhold records or portions of records 
which if disclosed would result in an unwarranted invasion 
of personal privacy, it need not. Consequently, the school 
district may provide access to the application in its en
tirety. In the alternative, if an application was made, 
the school district may in my view delete identifying details 
regarding the applicant, so that the substance of a request 
and the date of the request, for instance, would be available. 

There may be another means of discovering whether or 
not an application was made. You may request applications 

·made during a specific time period for lists of teachers and 
their salaries. Further, under the regulations promulgated 
by the Committee, §1401,2(b) (6) and §89(3) of the Law, you 
may seek a certification in which the records access officer 
would assert that the district does not have possession of 
such records or that it does have possession of the records, 
but cannot locate them after having made a diligent search. 
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There may be another method of d~termininq whether the 
records were copied on school time. As an employee of the 
Department of· State, I must indicate on a log the number of 
photocopies I make in every instance in which a photocopy is 
made. If the school district has similar controls, you may 
be able to review records that identify those who made copies, 
the number of copies made, and perhaps the purpose of re
producing records. You may also be able to compare logs 
regarding copies made against the number actually made by 
means of billing information, for example. In short, you 
may be able to determine indirectly whether the payroll re
cords were duplicated on school district property and at 
taxpayers' expense for a "private" purpose. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

F:jm 

Sincerely, 

~ S, (,oul' .. ---
RoJert J. Freeman 
Executive Director 
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Eric Lane, Esq. 
Counsel 
New York State Sports 

Authority 
Room 5448 
Two World Trade Center 
New York, New York 10047 

Dear Mr. Lane: 

Thank you for your interest in complying with the 
Freedom of Information Law and for sending a copy of the 
regulations promulgated by the Sports Authority. 

Having reviewed the ~egulations, I believe that they 
are in full compliance with the Law and the regulations 
promulgated by the Committee on Public Access to Records. 

It is noted that the Committee's regulations con
tain language havlng the same effect as that which you have 
added to §5 (d) [see attached, §1401. 7 (c)]. 

Once again, I thank you for sending the materials. 
If I can be of assistance to you in the course of your duties, 
please feel free to contact me. 

RJF:nb 
Enc . 

Sincerely, 

Robert J. Freeman 
Executive Director 



COMMITTEE MEMBERS 

A T· i:. L~1:~ ;;JGARDUS 
-'vlAAIO M. CUOMO 

WA L T:R -N. GRUNFELO 
HOWARD F . MILLER 
JAMES C. O'SHEA 
BAS!L A . PATERSON 
IRVtNG P. SEIDMAN 
GILBERT P. SMITH 
DOUGLAS L. T UF.NER 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

STATE O"F NEW YORK 

COMMITTEE ON PU0LIC ACCESS TO ?.ECOROS IL-Ao -I c 1 z_ 
DEPARTMENT OF STATE, i 62 WASHINGTON AVENUE, Al.SANY, NEiV 'IORK 12231 

(518) 414·25i8, 21()1 

March 21, 1979 

Mr. A.J • . Samaritan 

--Dear Mr. Samaritan: 

Thank you for your interest in the Freedom of Infor
mation Law. 

As requested, I have enclosed several documents, 
including the Freedom of Information Law, two explanatory 
pamphlets on the subject, and an index to advisory opinions. 
The index identifies opinions by key phrase. If there are 
any of particular interest, please identify them by key 
phrase o r by number and I will be happy to send them to you. 

In terms of the specific areas of inquiry raised 
in your letter, it is noted that the Freedom of Information 
Law is bas ed upon a presumption of access. All records in 
possession of an agency are accessible, except to the extent 
that records or portions thereof fall within one or more 
among eight enumerated categories of deniable information 
appearing in §87(2) (a) through (h). 

Since school districts are agencies subject to the 
Freedom o f Information Law, school record s may be denied 
only in accordance with the categories of deniable infor
mat i o n mentioned earlier. If, howeve r, you are referring 
to s tudent records, such records are generally confidential 
with r espect to a ll but the parents of students. In addition, 
the students a cquire the rights of their parents when they 
reach the age of 18. · 

With regard to personnel files, the most important 
exception is found in §87(2) (g), which s tates that an agency 
may withhold records or portions thereof that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ••• " 

The quoted provision contains what in effect is a double 
negative. While an agency may withhold inter-agency Gr 
intra-agency materials, it must provide access to statis
tical or factual data, instructions to staff that affect 
the public, or final agency policy or determinations found 
within such records. As such, portions of personnel records 
are likely available. Further, there may be situations in 
which disclosure would result in an unwarranted invasion of 
personal privacy [see §87(2) (b)]. To that extent, infor
mation may be denied on that basis. 

Access to records in possession of police depart
ments is determined largely by §87(2) (e), which states that 
records compiled for law enforcement purposes may be with
held when the harmful effects described in §87(2) (e) (i) 
through (iv) would arise. Further, §87(2) (f) states that 
an agency may withhold records or portions of records which 
if disclosed would endanger the life or safety of any person. 

Finally, public contracts are accessible, for they 
are reflective of final determinations made by an agency. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 

~it'~~ 
Robert J. Freeman 
Executive Director 
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March 22, 1979 

Mrs. Ellen C. Emery 

Dear Mrs. Emery: 

Thank you for your letter of March 20. Your inquiry _ 
pertains to rights of access to records in posses sion of 
local justices regarding "DWI" arrests. 

As you intimated in your letter, there are general 
"stipulations and limitations" upon public rights to records 
in possession of government. For example, .the Freedom of 
Information Law, which is applicable to agencies [see 
definition of "agency", Freedom of Information Law, §86(3)), 
states that all records in possession of agencies are avail
able, except to the extent that records or portions of 
records fall within one or more among eight categories of 
deniable information enumerated in §87(2) (a) through (h) 
of the Law. Consequently, although it is accurate to pre
sume that records in possess•ion of government are avail
able, there are indeed _limitations upon rights of access. 

It is noted that courts and court records are out
side the scope of the Freedom of Information Law, for courts 
are subject to the definition of "judiciary" [see §87(1) ) , 
rather than "agency." Nevertheless, most records in 
possession of courts are available pursuant to other pro
visions of law. For example, §2019-a of the Uniform Jus tice 
Court Act, states in relevant part that "[T)he records and 
dockets of the court except as otherwise provided by law 
shall be at reasonable times open for inspection to the 
public ••• " 

In view of the foregoing, the records in which you 
are interested concerning DWI arrests are available to any 
person, unless another provision of law specifically pro
hibits disclosure. An instance in which records might be 
withheld would involve the case in which records are iden
tifiable to a juvenile or a person, adjudicated as a youthful 
offender. 
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In sum, I believe that the friends to whom you 
referred in your letter are generally correct in their 
assertion that records in possession of a justice court 
are accessible. 

Enclosed are copies of the Freedom of Information 
Law and an explanatory pamphlet on t:rie subject, as well 
as the cited provision of the Uniform Justice Court Act. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Freeman 
Director 
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March 22, 1979 

Dear Ms. Adams: 

Your letter addressed · to Secretary of State Paterson 
has been transmitted to this office for response. As yo u 
are aware, the Committee on Public Access to Records, o f 
which Secretary Paterson is a member, is responsible for 
advising with respect to the Freedom of Information Law. 

I have reviewed all of the ·correspondence sent to 
this office and believe that I responded as adequately as 
possible to your inquiries. As Secretary Paterson explained 
in his letter, agencies in many instances have failed to 
send copies of appeals and the determinations that ensue 
to the Committee, thereby violating the Law. The appeals 
to denials to which you referred in earlier correspondence 
were not received by · this office, and, as I indicated 
in my letter of January 9, -all communications sent to 
this office by the Town of Southold were sent to you. 

Further, while the Freedom of Information Law 
requires that a request for records be answered by means 
of a grant or denial of access, or an acknowleggment 
of receipt of a request within five business days of its 
receipt, your correspondence was not in my opinion re
flective of requests for records. On the contrary, I 
view your correspondence as requests for advice regarding 
the interpretation of the Freedom of Information Law. In 
this regard, the Law does not require that opinions be 
furnished within a specific period of time. As a matter 
of course, I write advisory opinions as soon as possible 
and in most instances within a week of their receipt. 
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Your second area of inquiry concerns procedures 
for the implementation of the Freedom of Information Law 
by the Department of State. The Department consists of 
several divisions or components. Since the Committee's 
regulations state that the head of an agency shall desig
nate one or more records access officers, the Secretary 
of State has designated the heads of various units within 
the Department as records access officers responsible for 
responding to requests directed to their respective offices. 
Consequently, I am not the records access officer for the 
Department of State. To assist you in asserting your 
rights of access to records in possession of the Depart
ment of State, I have enclosed a copy of the Department's 
regulations. In all instances, appeals are directed to 
the Secretary of State, or whomever is designated to act 
on his behalf. 

As noted in earlier letters, the CoJTUnittee has no 
authority to enforce the Freedom of Information Law or 
compel compliance with its provisions. However, advisory 
opinions prepared by the office have often resulted in 
compliance, and the courts have cited opinions as the 
basis for their determinations. Nevertheless, at this 
juncture, the individual who is denied access has the 
burden of seeking judicial review of denials of access. 
Further, as you are aware, the Committee has requested 
that the Law be amended to enable a court to award reason
able attorney fees to a complainant who substantially 
prevails in a judicial challenge to a denial of access. 
I am hopeful that the proposal will be enacted and that 
its existence will deter unreasonable denials be govern
ment. 

Finally, with respect to fees, the Committee's 
report to the Governor and the Legislature indicates 
cognizance of the fact that agencies may be assessing 
fees greater than those permitted by the Freedom of Infor
mation Law. The report also suggests a change in the Law 
that would preclude agencies from charging in excess of 
twenty-five cents per photocopy unless an act of the state 
Legislature specifically permits a higher fee to be charged. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 
Enc. 
cc: Secretary Paterson 

sincerely, . _ 

P Jd:-t ·1~ f (\fuV----
R~ ~ Freeman 
Executive Director 
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Dear Mr. Goldberg: 

March 22, 1979 

1 have reviewed your letter of March 15 and con
tacted officials of the New York State Departme n t of 
Social Services on your behalf. 

At this juncture, it appears that the problems you 
faced regarding the ability to photocopy r ecords have been 
solved. I would like to emphasize that my efforts have 
been enhanced by those of Ms. Mary Scanlon of the Depart
ment of Social Services. According to Ms. Scanlon, arrange
ments have been made to photocopy the records that you 
~nspected. 

It is noted that the Freedom of Information Law is 
based upon a presumption of access. All records in posses
sion of an agency are available, except those records or 
portions of records that fa·ll within one or more enumerated 
c~t~gories o f deniable information listed in §87(2) (a) 
through (h) of the Law (see attached). Further, designating 
records as "classified" or nconfidential" without more has 
long been viewed by the courts as ~n insufficient basis t o 
withhold information. 

Finally, the courts since 1922 have held that the 
riiht to copy is concurrent with the right to inspect (see 
e,g., Re Becker, ~00 AD 178). 

Once again, I hope that I have been o~ some assistance 
and that you will have obtained copies of the · r e cords sought 
by the time you receive this response. 

RJF;nb 
Enc. 
cc: Ma~y Sc~nlon 

Elizabe th Dinehart 

Si()c«rely, 

RCr~il2~----
Executive ·oirector 
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March 22, 1979 

" 

Mr. Julius F. Klein 
#68 A 0140 
354 Hunter Street 
Ossining, New York 10562 

Dear Mr. Klein: 

/ I have received your letter of March 19 in which you 

\ 
requested rules and regulations filed pursuant to the Freedom 
of Information Law by the Nassau County Police Department. 

Although each agency in the state is required to 
adopt rules and regulations consistent with and no more 
restrictive than those promulgated by the Committee, there 
is no requirement that agencies transmit or otherwise file 
their regulations with this office. Further, the Law 
specifies that the governing body of a public corporation 
must adopt uniform rules for all agencies operating within 
a public corporation. Consequently, the implementation of 
the Freedom of Information Law by the Nassau County Police 
Department should be governed by rules and regulations 
adopted by the Nassau County Board of Supervisors. 

Since each agency must adopt regulations in accor
dance with those promulgated by the Committee, I have en
closed copies of the Committee's regulations, the Freedom 
of Information Law, and an explanatory pamphlet on the 
subject. 

I hope that I have been of some assistance. Should 
any further ~uestions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

~s.·We~ .. 
Robert J. Freeman 
Executive Director 
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Ms. Margaret G. Green 
Vice President 
League of Women Voters 

of Cattaraugus County 
17 North 6th Street 
Allegany, New York 14706 

Dear Ms. Green: 

March 27, 1979 

Thank you for your letter of February 27, which for 
reasons unknown was only recently received by this office. 

Your questions deal with the affects of the Freedom 
of Information Law as well as specific aspects of access to 
records. 

First, you have asked whether the Law works well and 
whether people are aware of the Law and taking advantage of 
it. In my opinion, the number of people who avail them
selves of rights granted by the Freedom of Information Law 
increases constantly. This office receives approximately 
three times as many oral and written inquiries as it re
ceived two years ago. More than 30,000 copies of each of 
the two pamphlets enclosed have been distributed since 
January, 1978. Most are requested by members of the public. 
Further, many of the fears of government associated with 
the Law have dissipated with time. Many agencies now 
realize that the Freedom of Information Law provides a 
right, and that disclosure is more helpful than harmful. 

It is also important to emphasize that the Freedom 
of Information Law was significantly altered in 1978. 
While the original Law listed categories of accessible 
records to the exclusion of all others, the new Law (see 
attached) provides that all records are available, except 
those records or portions of records which fall within one 
or more enumerated categories of deniable information. 
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Your second area of inquiry concerns records kept 
by judges and justices of the peace. As a general matter, 
§255 of the Judiciary Law provides that a clerk of a court 
must diligently search for and provide access to all records 
in his or her possession. Similarly, §2019-a of the 
Uniform Justice Court Act provides that all records and 
dockets in possession of a justice are available during 
all reasonable hours. Consequently, unless court records 
are specifically deemed confidential by statute, they 
should be made available. 

Information regarding traffic tickets and other 
infractions of the law are generally available to any 
person from either the State Department of Motor Vehicles 
or municipal traffic violations bureaus. It is emphasized 
that one of the central principles of the Freedom of Infor
mation Law is that accessible records should be made equally 
available to any person, without regard to status or interest. 

Lastly, you have asked whether there is a clear 
definition of what is meant by "invasion of personal privacy." 
The Freedom of Information Law provides that an agency 
may withhold records or portions of records which if dis
closed would result in an "unwarranted invasion of personal 
privacy." Since there may be "unwarranted" invasions of 
personal privacy, it is clear that there are also per
missible invasions of personal privacy. Often the custodians 
of records must make subjective judgments to determine 
whether disclosure would in their opinion result in a 
permissible as opposed to an unwarranted invasion of per
sonal privacy. There is, however, some judicial direction 
on the subject. Several cases have dealt with records 
concerning public employees. The courts have generally 
held that records concerning public employees that relate 
to the performance of their official duties are available, 
for disclosure would result in a permissible invasion of 
personal privacy. Contrarily, records concerning public 
employees that have no relevance to the performance of 
their official duties may be withheld. With regard to 
records in possession of government that identify members 
of the public, the case that most often arises concerns 
complaints submitted to an agency by a member of the public. 
In such cases, the Committee has advised that the courts 
have upheld the notion that the substance of a complaint, 
which is relevant to an agency, is available, but that 
identifying details regarding the complainant may justi
fiably be withheld. The same principle may be applied 
in other situations. 
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As noted earlier, the pamphlets have been widely 
disseminated. In addition, I have prepared other materials 
to assist the public in using the Freedom of Information 
Law. For example, enclosed are copies of an index to 
advisory opinions. If a member of the public has an inquiry 
regarding specific records, he or she may review the index 
and request opinions that are identified by number or key 
phrase. Also enclosed is a summary of judicial deter
minations rendered under the Freedom of Information Law. 
Finally, you will also find the Committee's report to the 
Governor and the Legislature on the Freedom of Information 
Law which contains, among other items, a lengthy dis
cussion of privacy. If you would like additional copies 
of any of the materials, I will be happy to send them to you. 

I hope that I have been of some assistance. If any 
further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 

/' a -'~ 
I w,UUi :1. ~~ 

Robert J. Freeman 
Executive Director 



~ aa·~ ,.~ 
ITTIE MEMBiRS 

~LMER BOGARDUS 
~A 10 M. C\JOMO 

" LTEA W. GRUNFELO 
l"lOWAAD F. MILLER 
JAMES C. O'SHEA 
BAS! L A . PA TEA SON 
tRV tNG P. SEIDMAN 
GILBERT P. S.'lllli H 
DOUGLAS L. TURNER 

STATE OF NEW YORK 

COMMITTEE ON PU0LICACCESSTO RECORDS FOi L-A0-107 8 
DEPARTMENT OF STATE, 162VIASHINGTON AVENUE.ALBANY, NE'N '(ORK 12231 

,s,eJ 474.251s, 2n1 

EXECUTIVE DIRECTOR 

ROBE RT J. FREEMAN 

March 28, 1979 

• 

... - . . . . 

-Dear Mr. Sheehan: 

Your inquiry concerns a change in policy by the 
Police Department of the City of Binghamton. Until 
recently, telephone requests for accident reports had 
been honored. However, the new policy requires that 
requests be made in writing. 

In my opinion, an· agency may accept oral requests 
for records. Nevertheless, both the Freedom of Infor
mation Law and the regulations promulgated by the Committee 
state that an agency may require that a request be made in 
writing. Specifically, §89(3 ) of the Law states that an 
agency must respond upon "the receipt. of a written request 
for a record reasonably described ••. " Further, Sl401.S(a) 
of the Committee's regulations states that "[A]n agency 
may requi~e that a request be made in writing or may make 
records available upon oral request." · 

In view of the foregoing, it appears that the change 
in policy by the City of Binghamton is clear.ly legal. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sineerely, 

R~r~~ 
Executive Director · 

RJF:nb 
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Mr. Lionel Gorsline 
Chairman 
Columbia County Taxpayers 

Council, Inc. 
P.O. Box 100 
Philmont, New York 12565 

Dear Mr. Gorsline: 

Your letter addressed to Attorney General Abrams 
has been transmitted to the Committee on Public Access to 
Records, which is responsible for advising with respect 
to the Freedom of Information Law. 

The question raised in your letter pertains to 
rights of access to records reflective of a settlement 
between the Taconic Hills Central School District and a 
member of the Board, who initiated suit on behalf of his 
daughter who was involved in an accident. In addition, 
you are interested in obtaining records of the cost of the 
suit to the District. 

The issues raised concern both the Freedom of Infor
mation Law, which is applicable to records in possession of 
government in New York, and the Family Educational Rights 
and Privacy Act, an act of Congress that governs access to 
student records. 

It is emphasized that I have discussed your inquiry 
with a representative of the United States Department of 
Health, Education and Welfare, which adminis~ers the 
Family Educational Rights and Privacy Act and·has issued 
regulations with which every educational agency or insti
tution in receipt of funds from the u.s. Commission of 
Education must comply. The representative with whom I 
spoke, Ms. Patricia Ballinger, informed me that papers con
cerning the settlement in possession of the School District 
are "education records" that are subject to the Act, for 
they identify a particular student. Nevertheless, she also 
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stated that the record or records may be made available 
if identify.ing details regarding the student are deleted. 

In view of the foregoing, when the Freedom of Infor
mation Law is read in conjunction with the Family Educational 
Rights and Privacy Act, records of the settlement are in 
my view available after having deleted any identifying 
details pertaining to the student. 

Further, records indicating the other costs to the 
School District incurred in the defense of the suit are 
also available. Although a school board engages in an 
attorney-client relationship with its attorney, it has been 
established in case law that records of the monies billed 
and received by an attorney or a law firm for services 
rendered to a client are not privileged [see e.g., People v. 
Cook, 372 NYS 2d 10 (1975)]. Moreover, the bills and 
receipts concerning services rendered by the Board's 
attorney are reflective of factual data and as such are in 
my opinion available under §87(2) (g) (i) of the Freedom of 
Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Attorney General Abrams 

School Board 

Sincerely, 

i!:!:!!:r:~ 
Executive Director 
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March 28, 1979 

Dear Mr. Taibbi: 

I have received your letter of March 20 regarding a 
request to review applications of specific individuals who 
passed an examination for Highway Zone Foreman. 

In my opinion, the applications may be withheld on 
two grounds . First, the Freedom of Information Law per
mits an agency to withhold records or portions thereof 
which if disclosed would result in "an unwarranted invasion 
of personal privacy" [see attached, Freedom of Information 
Law, §§87(2} (b) and 89(2) (b)J. Although you have suggested 
that the names or other identifying details be deleted, it 
appears that the number of applications that you have re
quested is so small that the identities of the applicants 
would effectively be disclosed. 

Second, §71.1 of the rules and regulations promulgated 
by the Civil Service Commission prohibits the disclosure of 
a candidate's application for an examination, except in the 
case of the appointing officer, who is permitted t o review 
the application . 

Nevertheless, I believe that you may gain access to 
other records that could in great measure provide you with 
the information that you are seeking. For example, you may 
request records indicating t he descri ptions of duties for 
persons now holding specific job titles. The.handwritten 
notes that you made on the eligible list appended to your 
letter includes the job titles of several of the individuals 
in whose applicatiorsyou are interested . If those individ
uals are employed by government, you may request and obtain 
the descriptions of the duties currently performed. In 
addition, you may inspect a payroll record that lists the 
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the names, public office addresses, titles and salaries of 
all officers and employees of an agency, such as Suffolk 
County. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

cc: Paul H. Greenberg, Jr. 

Sincerely, 

r;) n .. ·-r-·rJ r 
f-c:lJi1u.- --- , r ~ 

Robert J. Freeman 
Executive Director 
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Mr. David L. Kushner 
New York State United Teachers 
2521 Vestal Parkway 
Vestal, New York 13850 

Dear Mr. Kushner: 

I have received your letter of March 19 in which 
questions have been raised regarding rights of access to 
records in possession of the New Berlin Central School 
District. 

The first area of inquiry concerns rights of access 
by employees to personnel files identifiable to them. 
According to your letter, the Superintendent requires 
teachers to make an appointment to review their files be
fore or after school hours. Further, your letter indicates 
that a teacher "is not allowed to personally touch, review, 
or actually i-ead the file." On the contrary, the Superin
tendent reads the teacher the contents. 

Although portions of a personnel file might justi
fiably be withheld, the remainder should in my view be 
subject to inspection and copying. 

The Freedom of Information Law is based upon a pre
sumption of access. Specifically, all records in posses
sion of an agency, such as a school district, are available, 
except to the extent that records or portions of records 
fall within one or more enumerated categories of deniable 
information appearing in §87(2) (a) through (n) of the Law 
(see attached). Further, §89(2) (c) states that "[U]nless 
otherwise provided by this article, disclosure shall not 
be construed to constitute an unwarranted invasion of 
personal privacy .•. when upon presenting reasonable proof 
of identity, a person seeks access to records pertaining 
to him." Stated differently, an individual may inspect 
and copy records pertaining to him or her, unless there are 
other grounds for denial • 
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Under the circumstances, the only ground for denial 
is §87(2} (g), which states that an agency may withhold 
records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ••• " 

The quoted provision contains what in effect is a double 
negative. Although an agency may deny access to inter
agency or intra-agency materials, it must provide access 
to statistical or factual tabulations or data, instructions 
to staff that affect the public, or final agency policy or 
determinations found within such materials. Since the 
personnel files constitute intra-agency materials, the 
subjects of the records may inspect and copy statistical or 
factual data, instructions to staff that affect the public, 
and final statements of policy or determinations found 
within the materials. 

It is also emphasized that the introductory language 
of §87(2) indicates a recognition on the part of the 
Legislature that there may be situations in which a single 
record might contain both accessible and deniable infor
mation. In such cases, the agency is required to provide 
access to those portions of records that are accessible, 
while deleting the remainder. 

Further, §89(3} of the Law clearly requires an agency 
to make accessible records available and provide copies on 
request on payment of the appropriate fees. 

With respect to the hours during which records are 
to be made available, I believe that teachers invoking 
their rights under the Freedom of Information Law must be 
treated in the same fashion as members of the public. In 
this regard, regulations promulgated by the Committee, which 
have the force and effect of law (see attached}, state that 
agencies "shall accept requests for public access to records 
and produce records during all hours they are regularly open 
for business." As such, I do not believe that the ability of 
a teacher to request records can be restricted to hours 
before or after duty hours. 
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Your letter indicates that teachers can no longer 
inspect files pertaining to them because the files are 
"district property," and that the inability to inspect is 
based upon the charge that a teacher had "defaced a file." 
It is true that the records in question are district prop
erty. Nevertheless, §2116 of the Education Law, which was 
enacted in 1947, states that: 

"[T]he records, books and papers 
belonging or appertaining to the 
office of any officer of a school 
district are hereby declared to be 
the property of such district and 
shall be open for inspection by any 
qualified voter of the district at 
all reasonable hours, and any such 
voter may make copies thereof." 

While I believe that the provision quoted above is extremely 
broad and does not mean what it says (i.e., it is incon
ceivable that all records, including student records, for 
example, are available to the public) I feel that it is 
irrelevant under the circumstances. Further, if the 
District officials contend that a person has illegally 
defaced a record, a complaint may be filed with a district 
attorney under §175 of the Penal Law, which concerns tamper
ing with public records. 

According to your letter, teachers who have requested 
copies of their files in preparation of a hearing have been 
assessed fees of approximately thirty dollars and have been 
given copies of "each and every piece of paper in the file," 
including records which have no bearing upon the hearing. 
In this regard, I refer to advice contained in earlier 
paragraphs. Specifically, an individual may inspect acces
sible information and seek copies of that information upon 
payment of the requisite fee, which cannot exceed twenty
five cents per photocopy. As such, an individual may ini
tially review a file, and then specify records which should 
or should not be copied. By reviewing accessible records 
before requesting copies, it is likely that the fees for 
copying could be reduced. 

Your last question concerns access to minutes of 
meetings of the Board of Education, which are available 
"five days after they have been 'approved.'" Moreover, you 
have indicated that the approval often occurs after a sub
sequent board meeting. In my opinion, minutes are avail
able as soon as they exist, whether or not they have been 
approved. This contention is based upon the definition of 
"record" appearing in §86(4) of the Freedom of Information 
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Law. In brief; "record" is defined to include any infor
mation· in any physical form whatsoever in possession of an 
agency. Therefore, unapproved minutes are records subject 
to rights of access. If there are no grounds for denial, 
the unapproved minutes must in my view be made available in 
their entirety. 

It is noted ~hat it has consistently been advised 
that the clerk who prepares the minutes or the records 
access officer may stamp or mark unapproved minutes as 
"draft," "non-final," or "unapproved." By so doing, the 
public may gain access to a record that generally indicates 
events that transpired at a meeting. Concurrently, the 
public is given notice that the minutes are subject to 
change, and board members are given a measure of protection. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: James McAuliffe, Superintendent 
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Mr. Julius F. Klein 
68 A 0140 
354 Hunter Street 
Ossining, New York 10562 

Dear Mr. Klein: 

March 28, 1979 

I have received your letters of March 24 and March 
19. I believe that the earlier letter was answered by my 
response of March 19. 

Two questions have been raised regarding access to 
records compiled for law enforcement purposes. 

First, you have asked whether the Committee inter
prets the Freedom of Information Law as extending a "blanket 
exemption" with respect to records of law enforcement agencies 
or whether law enforcement agencies must grant access unless 
the grounds for denial appearing in §87(2) may appropriately 
be raised. In this regard, it has been consistently advised 
that all records in possession of an agency are available, 
except to the extent that records or portions of records 
fall within the categories of deniable information listed 
in §87(2) (a) through (h). In terms of records compiled for 
law enforcement purposes, §87 (2) (e) permits -an agency to 
withhold such records only when disclosure would result in 
the harmful effects described in subparagraphs (i) through 
(iv) of §87(2) (e). Consequently, there is no "blanket 
exemption" for records in possession of law enforcement 
agencies; contrarily, records compiled for law enforcement 
purposes may be withheld only in accordance with the grounds 
for denial appearing in the Law. 

Second, you have asked whether an agency is required 
to support a claim that records are deniable with respect 
to "each and every document" that is denied. As you are 
aware, §89(4) (b) of the Law states that any person denied 
access may seek judicial review of the denial by initiating 
an Article 78 proceeding. However, the cited provision also 
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states that "the agency involved shall have the burden of 
proving" that the records withheld in fact fall within one 
or more of the grounds for denial listed in the Law. Further, 
there have been several instances in which the courts have 
made in camera or closed door inspections of records to deter
mine wnich portions of the records, if any, may justifiably 
be withheld. In addition, a recent Court of Appeals decision 
held that an ,agency cannot merely cite grounds for denial 
to withhold records. Rather, an agency must provide some 
"factual basis" for denial based upon the grounds for denial 
enumerated in the Law in order to withhold records (Church 
of Scientology v. State of New York, decided February 15, 1979). 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

') ' 

1, 't{ ~~r ✓s r1lill\ __ 
R bert J. Freeman 
Executive Director 
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Mr. Crispin Serrano Rivera 
#78-A-0730 
Ossining Correctional Facility 
354 Hunter Street 
Ossining, New York 10562 

Dear Mr. Rivera: 

I have received your letter of March 22. Your inquiry 
concerns a response that you received from the Supreme Court 
Cl.erk of Bronx county indicating that the cost of producing 
a certified copy of your indictment as well as a certificate 
of disposition would be $24.00. 

In my opinion, the fees required by the clerk are 
proper. 

Please be advised that the Freedom of Information Law 
includes only agencies within its scope. "Agencytt is defined 
by §86(3) of the Law, and the cited provision clearly excludes 
the "judiciary," i.e. courts and court records {see attached, 
Freedom of Information Law, §86]. Consequently, records in 
which you are interested are not subject to the Freedom of 
Information Law. 

Moreover, even if court records were subject to the 
Freedom of Information Law, I b~lieve that the fees required 
by the clerk would be appropriate. Section 87(1) (b) (iii) of 
the Freedom of Information Law states that an agency may charge 
no more than twenty-five cents per photocopy, "except when a 
different fee is otherwise prescribed by law." In this case, 
fees are prescribed by the Civil Practice La~ and Rules. 

Specifically, §8020(f) (2) states that a clerk may 
charge "for certifying a prepared copy of any order, record 
or other paper entered or filed in his office, in the counties 
within the city of New York, four dollars ••• " Since you re
quested certified copies of five pages, the twenty dollar fee 
would be appropriate. In addition, under §8020(f) (4) of the 
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Civil Practice Law and Rules, the clerk may charge 11 [F]or 
certifying a prepared copy of any order, record or other 
paper entered or filed in his office, in the counties with
in the city of New York, four dollars ..• " Since you re
quested that a certificate of disposition be prepared, again, 
the fee appears to have been proper. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Sincerely, 

M~fu._ 
Robert J. Freeman 
Executive Director 
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Dear Mr. Vega: 

I have received your letter of March 22, in which 
you have compared the original Freedom of Information Law 
with the amended statute and have raised questions regard
ing rights of access. 

First, you characterized the distinctions between 
the original statute and the amended statute as "slight." 
I disagree with the characterization. As you mentioned, 
the original Freedom of Information Law specified that 
categories of records were available to the exclusion of 
all others. Stated differently, it could be assumed that 
records were deniable unless an applicant could conform 
his or her request to one or more of the categories of 
accessible records. Contrarily, the amended Freedom of 
Information Law is based upon a presumption of access. 
Specifically, §87(2) states that all records in possession 
of an agency are available, except to the extent that 
records or portions thereof fall within one or more cat
egories of deniable information enumer~ted in paragraphs 
(a) through (h) of the cited provision. Consequently, 
the change in the presumption is in my view significant. 

In addition, if a person denied access under the 
original Law opted to challenge the denial in court, he 
or she had the burden of proving that the denial was un
reasonable. Section 89(4) (b) of the amended Law, however, 
requires that . agencies prove that the records withheld 
in fact fall within one or more of the categories of deniable 
records listed in §87(2). 

second, you have asked whether a determination by 
a court to disclose to a particular litigant should be 
interpreted to mean that only the litigant has a right to 
inspect and copy the records in question. In this regard, 
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one of the central principles of the Freedom of Information 
Law is that accessible records should be made equally avail
able to any person, without regard to status or interest 
(see e.g., Burke v. Yudelson, 368, NYS 2d 779, aff'd 51 AD 
2d 673, 378 NYS 2d 165). Therefore, although you may not 
have an interest in a fire that occurred three houses away 
from your residence, or an accident, for example, you may 
in my view inspect and copy the reports. Although you may 
have no "interest" in the records sought, in Application of 
Dwyer or Pooler v. Nyquist, the records granted to petitioners 
in those cases would be available to you. Stated differently, 
the identity of an applicant or the purpose of a request is 
irrelevant: and under the new Freedom of Information Law, 
the only question that an agency should ask upon receipt of 
a request is the extent to which records may be withheld, 
if any. 

With regard to the precedential effects of judicial 
determinations in which access has been granted, a great 
deal depends upon which court rendered the decision and 
where the court is situated. For example, a decision by 
the state's lowest court, the Supreme Court, may be cited 
as precedent for the purpose of persuasion it may not be ~, 

binding. However, if it is affirmed by appellate courts, 
including the Court of Appeals, the decision essentially 
becomes the law of the state. In other situations, however, 
the value of specific decisions is questionable, for decisions 
of Supreme Courts throughout the state or Appellate Divisions 
may conflict. Therefore, the extent to which a particular 
decision may have precedential effect varies and is difficult 
to judge. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

~T-~ 
Robert J. Freeman 
Executive Director 
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March 29, 1979 

I have received your inquiry regarding your inability 
to gain access to records from the Broome county District 
Attorney and Department of Probation. Your letter indicates 
that you were assaulted, and that you are seeking records 
pertaining to the District Attorney's investigation, as well 
as records identifiable to the alleged assailant from the 
Department of Probation. 

It is noted at the outset that the Freedom of Infor
mation Law grants access to all records in possession of 
government in New York, except those records or portions 
thereof that fall within one or more categories of deniable 
information enumerated in S87(2) (a) through (h) of the Law 
(see attached) • 

With respect to records in possession of the District 
Attorney, the most relevant exception is §87(2) (e), which 
states that an agency may withhold records or portions there
of that: 

"are compiled for law enforcement pur
poses and which, if disclosed, would: 

i. interfere with law enforcement 
investigations or jud~cial proceedings; 

11. deprive a person of a right · to a 
fair trial or impartial adjudication; 

111. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures." 



I 

I 

I·•• 
~ 
Page -2-

The grounds for denial appearing in the quoted provision 
are based upon the effects of disclosure. Therefore, if 
the investigation is ongoing, it is likely that there would 
be adequate grounds for denial. Even if the investigation 
is closed, at least two of the grounds for denial might 
appropriately be cited. 

In addition, §87(2) (b) states that an agency may 
withhold records or portions of records which if disclosed 
would result in "an unwarranted invasion of personal privacy." 
If, for example, the records identify others, it is possible 
that they may be denied to that extent. 

The records in possession of the Department of Pro
bation are in my opinion deniable pursuant to statutory 
provisions and regulations promulgated by the Department 
of Probation. The Criminal Procedure Law, S390.50, requires 
that pre-sentence reporw and memoranda in possession of a 
department of probation be kept confidential. Further, 
Family court records concerning probation may be withheld 
under §166 of the Family Court Act. Finally, §348.4(k) of 
the regulations promulgated by the State Division of Pro
bation provides that case records are available only to 
those authorized by law or court order. In sum, the records 
in which you are interested in possession of the Department 
of Probation may justifiably be withheld. 

Your letter also indicates that responses were given 
by neither the District Attorney nor the Department of Pro
bation following your requests. In this regard, whether or 
not records are accessible, the Freedom of Information Law 
requires that an agency respond within five business days 
of its receipt of a request. Moreover, the regulations 
promulgated by the Committee require that a denial of access 
by an agency be stated in writing, provide the reasons for 
the denial, and inform the applicant of his or her right to 
appeal the denial. To reiterate, although the records in 
which you are interested may be withheld at least in part, 
the agencies in receipt of the requests are required to re
spond in accordance with the provisions of the Freedom of 
Information Law and the Committee's regulations. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 
Enc. 

s~C£Y.(~ 
Rt~ert J. Freeman 
Executive Director 

cc: Broome County District Attorney 
Department of Probation 
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March 30, 1979 
..... _ . 

Ms. Jody Adams 

Dear Ms. Adams: 

I have received your letter of March 25, in which 
you have requested materials sent to this office by the 
Town of Southold and questioned the statutory basis of 
fees adopted by the Department of State pursuant to §144.16 
of its regulations. 

First, I have enclosed copies of all of the corres- . 
pondence that I have received from the Town of Southold 
that in any way pertains to you. Although copies of appeals 
were sent, the ensuing determinations apparently were never 
transmitted to this office. 

Second, also enclosed is S96 of the Executive Law. 
The cited provision states in relevant part that the Depart
ment of State shall collect fifty cents per page "[F)or a 
copy of any paper or record not required to be certified 
or otherwise authenticated" (§96(3)]. Section 96(4) re
quires the Department to assess a fee of one dollar per 
page for a certified or exemplified copy of a record. 

In addition, enclosed is a copy of the Freedom of 
Information Law as enacted in 1974. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel fre~ to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~~~~ <:f , (Af<----. 
Robert J. Freeman 
Executive Director 
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• 

Mr. Juan s. Cockburn 
Webster & Sheffield 
1 Rockefeller Plaza 
New York, New York 10020 

Dear Mr. Cockburn: 

I have received your letter of February 28. Your 
letter was delivered only recently due to the change in 
the Committee's address since our last written communication. 

Having reviewed the revised regulations promulgated 
under the Freedom of Information Law by the United Nations 
Development Corporation ("UNDC"), I believe that they comply 
in great measure with those promulgated by the Committee • 
At the risk of being overly technical, it is noted that 
§S(c) of UNDC 1 s regulations requires that a request "shall 
be sufficiently detailed to identify the records." In this 
regard, please be advised that §89(3) of the Freedom of 
Information Law and §1401.S(b) of the Committee's regulations 
merely require that a request "reasonably describe" the 
records sought. Certainly the distinction between the pro
visions is minimal. Nevertheless, I would feel remiss by 
failing to bring it to your attention. 

Thank you for your cooperation. If I can be of 
assistance to you in the course of your duties, please feel 
free to contact me. 

Sincerely, 

~Sf~ 
Robert J. Freeman · 
Executive Director 

RJF:nb 
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March 30, 1979 

Dear Mr. Brewster: 

I have received your letter of March 26, which raises 
two questions. 

First, according to your letter, Dr. William D. Bradt, 
Acting Superintendent of Schools of the Little Falls Central 
School District, has informed you that yo~ must provide the 
District with copies of any notes that yo make while re
viewing District records. The question i whether you are 
required to do so. 1 

Although the Freedom of Informatio Law requires 
agencies of government to grant access to the public to 
their records, the reverse is not the case. Very simply, 
there is no provision of any law of which I am aware that 
would require an individual, such as yourself, to furnish 
notes regarding a review of accessible records to the agency 
maintaining the records. Consequently, in my opinion you 
need not furnish the Acting Superintendent with any notes 
or similar materials that· you may have taken during your 
review of district records. 

The second question concerns correspondence sur
rounding your request made on February 24, 1978, for •all 
bills from Raymond G. · Kuntz for the period of January 1, 
1976, to June JO, 1976. 11 In a letter to me dated April 
5, Mr. Kuntz indicated that the School District did not 
have possession of records indicating the time or dollar 
amount allocable to particular charges. Consequently, my 
response to Mr. Kuntz stated .that if records had not been 
compiled reflective of the records sought, the District 
had•no obligation to create the records on your behalf. 
However, based upon the language of your initial request, 
it is clear that you merely requested "all bills from 
Raymond G. Kuntz" for a specific period of time. I must 
reiterate what had been stated a year ago: to the extent 
that records exist in the nature of bills from Mr. Kuntz, 
they are accessible. 
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It is also noted that although a school board may 
engage in an attorney-client relationship with its attorney, 
it has been established in case law that records of the 
monies billed and received by an attorney or a law firm for 
services rendered to a client are not privileged [see e.g., 
People v. Cook, 372 NYS 2d 10 (1975)}. Moreover, the bills 
and receipts concerning services rendered by the Board's 
attorney are reflective of factual data and as such are in 
my opinion available under §87(2) {g) {i) of the Freedom of 
Information Law. Therefore, any bills that may have been 
received by the School District from its attorney are in 
my view accessible. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Dr. William D. Bradt 

Robe t J. Freeman 
Executive Director 



STATE OF NEW YORK 

coMMITTeE oN Puauc Access To RecoRcs ,=-or:L -~o- ll)BCf 
■II I l I II C •" ~ 

COMMITTEE MiMBERS 
T. ELMER BOGARCUS 
MAR 10 M. Cl.JCMO 
WALTER W. QRUNFELD 
HOWARD F. MILLEA 
JAMES C. O'SHEA 

DEPARTMENT OF STATE, i62 WASHINGTON AV€NU€, ALBANY, NE'N 'r'ORK 12231 
(518) 474-25i8. 279] 

BASIL. A. PATERSON 
IFIVING P. SEIDMAN 
GILBERT P. S.'vllTH . 
DOUGLAS L. TURNER 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

Ms. Mildred Fielden 
Speech Pathologist 
74 Roosevelt Road 
Hyde Park, NY 12538 

Dear Ms. Fielden: 

April 2, 1979 

I have received your letter of March 19, which per
tains once again to records regarding persons issued licenses 
in speech pathology. 

It is noted at the outset that this Committee does 
not have possession or custody of records generally, but 
rather has only the power to advise. Consequently, your 
request must be directed to the custodian of the records 
in which you are interested, the State Education Department. 

In an effort to assist in providing you with the 
information, I have contacted James Blendell, records access 
officer for the State Education Department, on your behalf. 
As noted in previous letters, the problem faced by the 
Edu~ation Department is that it has no way of separating 
licenses issued by means of a "grandfather clause" from the 
remainder of licenses. Moreover, portions of licenses 
contain information that is likely deniable. As a con
sequence, the licenses cannot in the opinion of the Education 
Department be provided for inspection or copying in toto. 

Nevertheless, having discussed the matter with Mr. 
Blendell, perhaps an agreement can be reached to provide 
access to copies of licenses on a piecemeal basis, with 
portions of the licenses deleted. Under such an agreement, 
the Education Department would furnish a certain number 
per week, for example. 

It is suggested that you contact Mr. Blendell to 
dis~uss the possibility of obtaining the records on a 
periodic basis. I believe that you have corresponded 
with Mr. Blendell and have his address. If you would 
like to contact him by phone, he can be reached at (518) 
474-7770. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me • 

• 

RJF :jm 

cc: James Blendell 

.. 

• 

Sincerely, 

'Nt.-ts.{~ 
Robert\:i\- Freeman 
Executive Director 
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Mr. Anthony MacDonald 
The City of New York 

April 3, 1979 

Department of Parks and Recreation 
The Arsenal 
830 Fifth Avenue 
New York, New York 10021 

Dear Mr. MacDonald: 

Thank you for your interest in complying with the 
Freedom of Information Law. 

It is noted at the outset that §87(1) (a) of the Free
dom of Information Law requires the governing body of each 
public corporation, such as the City of New York, to pro
mulgate uniform rules and regulations "for all agencies in 
such public corporation." Consequently, if the New York City 
Council has promulgated regulations under the Freedom of 
Information Law, the regulations would be applicable to the 
Department of Parks and Recreation. 

Nevertheless, as requested, enclosed are copies of 
the regulations promulgated by the Committee, which govern 
the procedural aspects of the Freedom of Information Law 
and have the force of law, as well as model regulations that 
can be used as a guide to compliance. 

The Committee is not the repository of regulations 
adopted by state agencies, for there is no reporting re
quirement in the Law. If you are interested in reviewing 
regulations adopted by the state agencies, for example, it 
is suggested that you review appropriate sections of the 
New York Code of Rules and Regulations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

s~• {. {✓ Jl-0,,__ __ _ 
Robert J. Freeman 
Executive Director 
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April 3, 1979 

Martin G. Bunin, Esq . 
Parker, Chapin, Flattau 

& Klimpl 
530 Fifth Avenue 
New York, New York 10036 

Dear Mr. Bunin: 

I have received your letter of March 30 in which 
an advisor o inion has be~ed on behalf of your 
client • - has been de nied access 
to a particu ar recor by the Principa l of the Community 
Center for Adjustment ("CCA"), which is part of BOCES in 
Nassau County. 

Specifically, your letter indicates that the Prin
cipal of CCA on December 22, 197~ns tructed CCA's Division 
of Personnel by letter to place - - on an "unpreferred" 
list of substitute teachers and avoidcaT'Iing her unless 
there is no other substitute teacher available to work. 

I agree with your contention that the letter in 
question is accessible. 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of an a gency, 
such as a BOCES, are available, excep t to the extent that 
records or portions thereof fall within one or more ca t e 
gories of de niab l e information enumerated in §87(2) (a) 
through (h) of the Freedom o f Information Law. 

The only r e levant exception under the circumstances 
is §87(2) (g), which states that an agency may deny access 
t o records or portions thereof that: 

"are i nter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 
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ii. instructions to staff that 
affect the public ; o r 

iii. final agency
1 
policy or 

determinations ••• "j 
The quoted provision contains ~hat in effect is a double 
negative . Although an agency ~ay withhold inter-agency 
or intra-agency materials, it ~ust provide access to 
statistical or factual data, i s~ructions. to staff that 
affect the public, or final ag ncy policy or determinations 
found within such materials. 

The letter in question learly constitutes an 
"intra-agency" document. Neve theless, as you have con
tended, the letter should in m. view be available under at 
least one of the three categor~es of accessible information 
within §87(2} (g}. First, the ~etter itself likely con
stitutes "factual data." Seco~d, it is clear that the letter 
is reflective· of an instructiop by an executive to staff 
which indirectly affects the p~blic. And third, the in
struction contained in the let~er also constitutes a final 

-

ination made by the Prin~ipal with respect to 111111 
Consequently, I belie'1= tha t the letter is a ccessible. 

In addition, your lette~ indicates that the agency 
neither responded to your requ~st in writing nor provided 
reasons for the denial. In thd s regard, I have enclosed a 
copy of the regulations prornul~ated by the Committee, which 
govern the procedural aspects pt the Freedom of Information 
Law and have the force and eff~ct of law. Section 1401.7 
of the regulations requires t ~ t an agency provide written 
reasons for a denial, inform t ~ e applicant of his or her 
right to appeal and provide th~ name and address of the 
person to whom an appeal shoul~ be directed. 

I 
Finally, Counsel to th~ agency informed you that 

it is "a BOCES policy" to denyJ access to intra-agency 
materials such as the letter i .!n question, "irrespective of 
any provision of the FOIL." I !n this regard, an agency 
lacks discretion to restrict ~ights granted by any statute 
enacted by the State Legislat~re . Consequently, an agency 
cannot unilaterally adopt a p tjlicy that conflicts with or 
in any way abridges rights gra~ ted by the Freedom of Infor-
mation Law. ! 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Russell Riggio 

Brauner, Baron, Rosenzweig, 
Kligler & Sparker 

Sincerely, 

Robert J. Freeman 
Executive Director 
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April 3, 1979 

Mr. Bill Sheehan 

Dear Mr. Sheehan: 

I have received your letter of March 23, which con
cerns your inability to gain access to a list of substitute 
teachers in possession of the Avon School District. 

Specifically, your letter indicates that you were 
required to complete a "Freedom of Information Form" and 
that the list was denied on the basis of S87(2) (c) of the 
Freedom of Information Law. 

In my opinion, the list is accessible and should 
be made available to you. 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of an agency, 
such as a school district, are accessible, except to the 
extent that records or portions of records fall within one 
or more categories of deniable information enumerated in 
§87 (2) (a) through· (h) of the Law (see attached). 

Section 87(2) (c) of the Law provides . that an agency 
may withhold records or portions thereof which "if dis
closed would impair present o; imminent contract .awards 
or collective bargaining negotiations." Despite the quoted 
language, I believe that the list in question is nonetheless 
available. 

It is noted that §87(3) (b) of the Law .requires each 
agency to maintain a payroll record including the name, 
public office address, title and salary of every officer 
or employee of the agency. It is emphasized that the pay
roll record must be compiled and made available on a con
tinuing basis. Under the circumstances, i~ the list that 
you are requesting now had been sought during a period in 
which there were no collective bargaining negotiations, it 
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would have been available. Further, presumably it could have 
been preserved by the recipient and used for any purpose at 
a later date. As a consequence, I do not believe that dis
closure of the list in question now would "impair" the collec
tive bargaining negotiations in which the District is 
engaged, for it had been and continues to be available on an 
ongoing basis. 

If substitute teachers are identified on a list 
separate from the payroll record described earlier, that 
list also should in my view be made available. The list 
would constitute a "factual tabulation" which is required 
to be made available under §87(2) (g) (i) of the Freedom of 
Information Law. Further, I do not believe that disclosure 
of a separate list of substitute teachers, which had been 
available in the past on a continuing basis, would impair 
the collective bargaining process. 

Your letter also indicates that you were required to 
complete a form prescribed by the District. In this regard, 
the Committee has consistently advised that any request 
made in writing that "reasonably describes" the records 
sought should suffice [see §89(3)]. Consequently, a failure 
to complete a form prescribed by an agency cannot in my view 
constitute a valid ground for a denial of access. 

Enclosed for your consideration is a pamphlet entitled 
"The New Freedom of Information Law and How to Use It" which 
may be helpful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

cc: Mr. William LeFeber 

Sincerely, 
' 

I .,-,, ') ,,,,,,' 
, I \...,f,.C;J-/'"1'', ' i.,, \ •. - • I 

Robert J. Freeman 
Executive Director 
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April 4, 1979 

Dear Mr. Caudle: 

Your letter addressed to the Attorney General has 
been transmitted to the Committee on Public Access to Records, 
which is responsible for advising with respect to the Freedom 
of Information Law. 

The question raised concerns rights of access to the 
names of persons who signed a "counter petition". All of 
those who signed the counter petition had previously signed 
a petition seeking a different cou~se of action. Further, 
in a letter fro~ Mr. Henry Kujawa, a member of the Webster 
Town Board, it was indicated that the signatures appearing 
on the counter ~etition were "intentionally omitted at the 
request of the individuals who signed it." Mr. Kujawa also 
stated that the people who signed the counter petition 
"apparently felt that they would be subjected to some un
necessary harassment if their names were made known." 

I 

The Freedom of Information Law provides that all 
records are available, except to the extent -that records 
or portions thereof fall within one or more categories of 
deniable information enumerated in §87(2) (a) through (h) 
of the Freedom of Information Law (see attached). 

Relevant to your inquiry is §87(2) (b), which states 
that an agency may withhold records or portions thereof 
which if disclosed would result in an "unwar~anted invasion 
of personal privacy." In addition, §89(2) (b) · lists five 
examples of unwarranted invasions of personal privacy. 

The subject of privacy has continually been per
plexing, for subjective judgments must of necessity be made 
when issues involving personal privacy arise. It is unclear 
where a dividing line may be drawn between disclosures which 
would result in unwarranted, as opposed to a permissible in
vasion of personal privacy. If, as Mr. Kujawa suggested, 
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the signers of the petition felt that they would be· sub
jected to harassment if their names were disclosed, it is 
possible that a court would agree that disclosure under 
the circumstances would result in an unwarranted invasion 
of personal privacy. Moreover, I do not feel that i can 
appropriately inject my personal subjective judgments re
garding access to the records in question. Therefore, it 
appears that the town officials have the authority to with
hold the information in question if in their judgment dis
closure would result in an unwarranted invasion of personal 
privacy, unless otherwise ordered by a court. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF :jm 

Enc. 

cc: Henry Kujawa 

Sincerely, 

f ~ ?.f AJh-__ 
Robert J. Freeman 
Executive Director 

Robert Abrams, Attorney General 
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April 4, 1979 

-Dear Ms. Diamond: 

I have received your letter of March 29 in which 
you described several problems regarding the ability to 
gain access to records in possession of the Elwood School 
District. 

It is noted at the outset that the Freedom of Infor
mation Law , a copy of which is attched, is based upon a 
presumption of access. All records in possession of an 
agency are available, except those records or portions of 
records that fall within one or more categories of deniable 
information enumerated in S87(2) (a) through (h) of the Law. 

With respect to the on sight inspection report of 
the Elwood School District by the State Education Depart
ment, I can merely conjecture as to rights of access without 
having seen the report. Nevertheless, it appears that the 
only exception that could appropriate ly be raised is §87 
(2) (g), which states that an agency may deny access to records 
or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or deter
minations ••• " 



Ms. Judy Diamond 
April 4, 1979 
Page -2-

The quoted provision contains what in effect is a double 
negative. Although inter-agency (records transmitted from 
one agency to another) or intra-agency (records trans
mitted between officials within an agency) may be withheld, 
an agency, such as a school district, must provide access 
to statistical or factual data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within such records. 

Under the circumstances, the on sight inspection 
report transmitted to the Elwood School District by the 
Education Department constitutes inter-agency material. 
However, it likely contains substantial portions of sta
tistical or factual data that would be available. Further, 
it might also be reflective of the final determination of 
the Education Department with respect to particular re
sponsibilities of the Elwood School District. If the report 
is indeed considered a final determination, it is available 
in its entirety. 

It is also emphasized that the introductory phrase 
in §87(2) states that an agency may withhold certain "records 
or portions thereof ••• " Consequently, it is clear that the 
Legislature recognized that there may be situations in which 
records are in part accessible and deniable. Therefore, an 
agency is responsible for reviewing a record in its entirety 
to determine which portions, if any, may justifiably be 
withheld. 

Your letter indicates that you were informed by a 
District official that you must wait five business days to 
obtain copies of records. Although the Freedom of Infor
mation Law states that an agency must respond to a request 
within five business days of its receipt [see §89(3)], five 
days is in my view intended to be an outer limit for response. 
Further, §1401.4 of the regulatiops promulgated by the 
Committee (see attached), which have the force and effect 
of law, states that agencies shall "produce records during 
all hours they are regularly open for business." Therefore, 
if records are readily accessible, there is no reason why 
an applicant should be required to wait five days to obtain 
copies of records. 

Further, when records are denied, the denial must 
be in writing, provide reasons for the denial, inform the 
applicant of his or her right to appeal, and include the 
name and address of the person to whom an appeal should be 
directed. In addition, when an agency receives an appeal 
following a denial of access, the agency is required to 
transmit a copy of the appeal and the determination that 
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ensues to this Committee [see Freedom of Information Law, 
§89 (4) (a)]. 

You have also written that you were informed that 
you could not inspect records until the Board of Education 
has had an opportunity to do so. I disagree with such a 
contention. The Freedom of Information Law defines "record" 
to include any information 11 in any physical form whatsoever" 
in possession of an agency [see §86(4)). As such, as soon 
as a record is in possession of the District, it is subject 
to rights of access granted by the Freedom of Information 
Law, whether or not the Board has had an opportunity to 
review it. Very simply, public rights of access are not 
contingent upon a review of records by a governing body, 
such as a school board. 

Finally, you stated that you believed that reports 
pertaining to your daughter given to you had been in part 
deleted. Under the circumstances, the Freedom of Infor
mation Law would not be applicable, for the Family Educa
tional Rights and Privacy Act governs rights of access to 
student records. Regulations adopted by the U.S. Depart
ment of Health, Education and Welfare further clarify the 
Act (see attached), and the District is required to follow 
those regulations. In brief, the Act and the regulations 
provide that all education records identifiable to a student 
are accessible only to the parents of the student. I cannot 
conjecture as to whether any deletions made from your 
daughter's records were proper. Nevertheless, if you have 
questions or problems concerning rights of access to your 
children's records, it is suggested that you call or write 
to the Family Educational Rights and Privacy Act Office in 
Washington. The person that you should contact is Ms. Pat 
Ballinger, FERPA Office, Room 526F, Hubert Humphrey Building, 
Department of Health, Education and Welfare, Washington, 
D,C., 20201. She can be reached by phone at (212) 245-7488. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

1) .. f '{/\t ·f, ~'Wv~---
Ro~t J. Freeman 
Executive Director 

RJF:nb 
Encs. 
cc: Mr. George Bouklas 

Elwood School District 
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Dear Mr. Zuckerman: 

I have received your letter of March 22, in which 
you explained that your appeal of March 5 directed to the 
Office of Court Administration had not been determined by 
the date of your letter. Consequently, you have asked 
what your "next step" might be and have indicated that 
you do not want to initiate an Article 78 proceeding. 

As you are aware, §89(4) of the Freedom of Infor
mation Law requires that the head of the agency or whom
ever is designa'ted to determine appeals must render a 
final determination in writing within seven business days 
of receipt of an appeal. In addition, the Law requires 
that ageNcies transmit to this Committee appeals and the 
determinations that ensue. Having reviewed the Committee's 
files, it appears that the Office of Court Administration 
has transmitted no documentation regarding your appeal. 

In terms of your next step, unfortunately there is 
none short of a judicial review of a denial of access or 
a .failure on the part of an agency to perform a duty that 
is required to be performed by law. 

Nevertheless, I would be willing to contact the 
Office of Court Administration on your behalf to mediate. 
However, I have no knowledge of the nature of the records 
in which you are interested. As such, it would be impossible 
to conjecture as to rights of access to the records that 
you are seeking. 
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If you feel that I can be of assistance to you, 
please feel free to contact me once again. 

RJF: jm 

cc: Judge Jawn Sandifer 

Sincerely, 

~,<.~ 
Robert J. Freeman 
Executive Director 
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Dear Rev. Msgr. Healy: 

April 6, 1979 

I have received your letter of March 30 and thank 
you for your interest in complying with the Freedom of 
Information Law. 

Your letter raises two questions. First, are opinions 
and awards made by the State Mediation Board accessible 
under the Freedom of Information Law? And second, can a 
distinction be made "between the opinions and awards of 
private arbitrators and staff people, including special 
mediators?" 

I have reviewed both Article 21 of the Labor Law 
and 21 NYCRR part 4000, both of which concern the mediation 
of labor disputes and the powers and duties of the State 
Mediation Board. In none of the provisions is there specific 
direction regarding access to records reflective of the 
opinions and awards made by the State Mediation Board. 
Consequently, rights of access are determined by the Free
dom of Information Law. 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of an agency, 
such as the Board, are available, except to ~he extent that 
records or portions of records fall within one or more 
categories of deniable information enumerated in §87(2)(a) 
through (h) of the Law (see attached). 

Relevant to your inquiry is §87(2) (g), which permits 
an agency to withhold records or portions thereof that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ..• " 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter-agency 
or intra-agency materials, it must provide access to sta
tistical or factual data, instructions to staff that affect 
the public, or final agency policy or determinations found 
within such materials. 

Under the circumstances, I believe that the opinions 
and awards are reflective of final determinations of the 
Board. Therefore, the records in question are in my view 
accessible. 

I would like to admit in all honesty that I am not 
closely familiar with the work of the Board. In this re
gard, in situations in which opinions are rendered that 
affect a specific individual, it is possible that disclosure 
of the identity of the individual could result in an "un
warranted invasion of personal privacy 11 [see §87(2) (b)]. 
In such cases, it has been advised that the substance of 
an opinion must be made available, but that identifying 
details regarding the subject of an opinion might be with
held to protect his or her privacy. Unless I am mistaken, 
however, it appears that the subjects of arbitrations are 
labor organizations and employers rather than the concerns 
or complaints of specific individuals. If that is the 
case, I believe that records of the opinions and the awards 
are accessible in their entirety. 

Lastly, rights of access granted by the Freedom of 
'Information Law as well as the capacity to withhold records 
are based upon the nature and content of records. Con
sequently, I do not believe that a distinction can be made 
in terms of rights of access between opinions rendered by 
a private arbitrator, a staff employee, or a specific mediator. 
Although the opinions may be reached by different groups of 
arbitrators, the nature of the record determines rights of 
access, not its author. 
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In sum, I believe that records indicative of the 
opinions and the awards are accessible, except to the ex
tent that identifying details may be deleted if in your 
judgment disclosure of such details would result in an un
warranted invasion of personal privacy. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

{t,~rfjf f Mi~ 
Robert J. Freeman 
Executive Director 
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Robert Freeman~~~ 

Department of State v. Valerie Gebert 

April 10, 1979 

I have received your memorandum of April 5 and 
the request appended to it. 

Without greater knowledge of the contents of the 
records sought, it is difficult to provide specific 
advice. Nevertheless, I can offer the following. 

The Freedom of Information Law states that all 
records in possession of an agency are accessible, except 
records or portions of records that fall within one or 
more of eight categories of deniable information listed 
in the Law [see attached, Freedom of Information Law, 
§87(2) (a) through (h)]. 

Relevant to your inquiry, §87(2) (b) states that 
portions of records may be withheld when disclosure would 
result in an unwarranted invasion of personal privacy. 
Further, §89(2) (b) of the Law lists five examples of unwar
ranted invasions of personal privacy. Several of the 
examples make reference to relevance to the ordinary work 
of the agency. In the case of complaints, the Committee 
has advised and the courts have tended to uphold the 
notion that the substance of a complaint is relevant to 
the agency in receipt of a complaint, but that the identity 
of the complainant is largely irrelevant (see Church of 
Scientology v. State, 61 AD 2d 492; aff'd by Court of 
Appeals, Feb. 15, l979, NY 2d ) . On that basis, 
it has been advised that the name oracomplainant may be 
deleted, but that the substance of the complaint should 
be made available. 

With regard to other materials generated by the 
Department relating to the complaints, §87(2) (g) of the 
Freedom of Information Law states that an agency may deny 
access to records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 
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11. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

In essence, the provision quoted above contains a double 
negative. Although inter-agency and intra-agency com
munications may be denied, portions of such communications 
that contain statistical or factual data, instructions to 
staff that affect the public or agency policy or deter
minations must be made available. 

Viewing the records in terms of the ability to 
withhold, advice or statements of opinion or impression, 
for example, may in my opinion be withheld. 

I hope that I have been of some assistance. If 
there are further questions, please don't hesitate to call. 

RJF:nb 
Enc. 
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Mr. Dennis M. O'Leary 
Administrative Regulations 

Review Commission 
13th Floor 
Agency Building #4 
Nelson A. Rockefeller 

Empire State Plaza 
Albany, New York 

Dear Mr. O'Leary: 

April 10, 1979 

Thank you for your letter of March 27 and your 
interest in compliance with the Freedom of Information 
Law. You have sought an "investigation" by the Committee 
regarding the implementation of the Freedom of Information 
Law by the Division of Parole. The inquiry was precipitated 
by allegauions made by Jeb Stuart Fries, an inmate at Attica 
Correctional Facility.· 

It is noted at the outset that I have had numerous 
communications with Mr. Fries as well as the Division of 
Parole. 

The regulations originally promulgated by the Division 
had been reviewed in the past by means of an advisory opinion 
prepared on December 7, 1978 (see attached}. Although 
those regulations were in my view deficient, I am pleased 
to report that the Division promulgated revised regulations 
on March 23, 1979. Having reviewed the new regulations, I 
believe that they are in substantial compliance with the 
Freedom of Information Law and the regulations promulgated 
by the Committee. 

In view of the foregoing, I am hopeful that Mr. Fries 
and others will no longer experience the difficulties faced 
in the past. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Jeb Stuart Fries 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Beverly J. Merrill 
Registrar 
Town of Nichols 
Cady Library Building 
Nichols, New York 13812 

Dear Ms. Merrill: 

April 11, 1979 

I have received your letter of April 6 which seeks 
a "ruling" from the Committee regarding access to vital 
records. 

Two points are noted at the outset. First, the 
Committee has no authority to issue "rulings." On the 
contrary, the Committee has the authority only to advise. 
Second, access to vital records, including birth, death 
and marriage records, is not governed by the Freedom of 
Information Law, but by other provisions of law. 

Specifically, access to birth and death records 
is governed by §§4173 and 4174 of the Public Health Law. 
Access to marriage records is governed for the most part 
by §19 of the Domestic Relations Law. Each of the statutes 
cited provides that vital records may be disclosed upon 
a showing of a "proper purpose." Unfortunately, the phrase 
"proper purpose" is undefined. 

In my opinion, however, a request made for the 
purpose of a genealogical search does constitute a "pro-
per purpose." The State Health Department,which maintains 
original records of marriage, birth and death,has long 
engaged in genealogical searches. Further, although regu
lations promulgated by the Health Department had for several 
years directed local registrars of vital records to direct 
requests to them, I believe that its regulations have re
cently been altered to permit local registrars, such as 
yourself, to accept and perform genealogical searches. 
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To obtain the most up to date information regarding 
access to vital records, it is suggested that you contact 
Joseph Sterzinger, Director of the Bureau of Vital Records, 
State Health Department, Empire. State Plaza, Tower Building, 
Albany, New York, 12237. If you would like to telephone Mr. 
Sterzinger, he can be reached at (518) 474-3038. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sin)ftrely, 

~~rf~----· 
Robert J. Freeman 
Executive Director 
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Dear Mr. Palmgren: 

As you requested in your most recent letter, I have 
r e ferred to your letter of March 14 and my response of 
March 19. 

Your first question concerns the ability o f the 
public to be aware of the provisions that are the result 
of collective bargaining negotiations that have been all 
but settled . Stated differently, you have asked whether 
the public has the abi lity to learn of the terms and con
di tions of a coll ective bargaining agreement prior to its 
ratification. The i nquiry arises under the Fre edom of 
Information Law, and I believe that such records should 
be made available. As you are aware, the Freedom of . 
Information Law provides access to all records in posses
sion c-f an agency, exce.pt records or . portions thereof ., 
that fall within one o"r .. more categories o f deniable info_r
mation enumerated in §87 (2) ·(a) thr-ough ·ch) of the Law. · ·· 
Re l evani to your inquiry is §87 (2) (c), which states: that 
an agency may withhold records or portions of records 
which i f disclosed would "impair present or imminent con
tract awards or collective bargaining negotiations." If 
an agreement has been reached and all that remains is 
ratification, disclosure of the terms of the agreement 
would not in my opinion at that point •impair" the nego
tiations. Consequently, the agreement at that stage 
should in my view be made available. 

Your second question described the relationship 
between the Jamestown Board of Education and the jamestown 
Principals' Association. Based upon your letter, . it.· . .. 
appears that the Association does indeed participate in · 
collective bargaining negotiations. Therefore, discussions . 
involving the negotiations could likely be held in exe~~~~ve 
session under §100(1) (e) of the Open Meetings Law. 
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Further, your letter appears to indicate that the 
Jamestown Board of Education schedules executive sessions 
in advance of a meeting. In my opinion, a public body can 
never schedule an executive session in advance. As noted 
earlier, §100(1) of the Open Meetings Law requires that a 
vote be taken during an open meeting that is passed by a 
majority of the total membership of a public body prior to 
entry into executive session. Therefore, a public body can 
never know in advance that there will be a sufficient number 
of votes to enter into executive session until an open meeting 
has been convened. Members of a public body may be ill or 
may vote against entry into executive session. Consequently, 
to reiterate, a public body cannot schedule an executive 
session in advance of convening an open meeting. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Sincerely, 

Robert J. Freeman 
Executive Director 



Mr. Paul A. Palmgren 
April 12, 1979 
Page -2-

Your final question concerns the language of the 
Open Meetings Law insofar as it pertains to the ability 
to enter into executive session. The Law states that a 
public body may enter into executive session: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or sub3ects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys" (emphasis added). 

I regret that I cannot provide a clear and concise inter
pretation of the meaning of "general." Nevertheless, I 
do not believe that "personnel matters" without more can 
be cited as a basis for entry into executive session. 
Section 100(1) (f) of the Open Meetings Law states that a 
public body may enter into executive session to discuss: 

"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, pro
motion, demotion, discipline, sus
pension, dismissal or removal of 
any person or corporation ••• " 

The word "personnel" does not appear in the quoted provision. 
Further, the Committee has consistently advised that §100 
(1) (f) is intended largely to protect privacy, not to shield 
policy under the guise of privacy. Therefore, a public body 
could hold an executive session to discuss the employment 
history of a particular individual, for example. However, 
a discussion of budget cuts or the elimination of positions 
should in my opinion be discussed during an open meeting, 
for such a discussion would concern policy. This stance 
has been confirmed by a recent judicial decision (see 
Orange County Publications v. County of Orange, Supreme Court, 
Orange County, December 6, 1978). 

In view of the foregoing, although a public body 
need not identify the specific individual or individuals who 
may be the subject of an executive session, a public body must 
state the "general" area of inquiry, such as the "matters 

,,leading to the employment of a particular individual," or 
"tbe financial history of a particular corporation,"for instance. 
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Dear Mr. van Swol: 

April .12, 1979 

-
I have received your letter of April 2, which states 

that the Delaware Valley Central School District's Board of 
Education and its Superintendent "remain adamant in refusing 
to mail board minutes and other pertinent public documents 
to persons requesting them and offering to pay photocopying 
and postage costs." You have asked that the Committee 
"take appropriate action" against the District. 

I regret to inform you that the Committee has no 
authority to compel compliance with the Freedom of Infor
mation Law; on the contrary, the Committee has only the 
authority to provide advice . Consequently, at this juncture 
it appears that your only remedy is the initiation of a 
judicial challenge to a denial of access under Article 78 
of the Civil Practice Law and Rules . 

Please be advised that the Committee has proposed 
that the Freedom of Information Law be amended to provide 
courts with discretionary authority to ~ward reasonable 
attorney fees to a person who substantially prevails in a 
judicial challenge to a denial of access. Under the current 
Law, the public is forced to bear the financial brunt of a 
lawsuit. I am hopeful that the Legislature will amend the 
Law this session to give the public an opportunity to be 
reimbursed following a successful challenge m~de under the 
Freedom of Information Law. 

Once again, I regret that at this juncture there is 
little that I can do to assist you further. 

Si~cf ~e,ly, 

Rltwof1r~ 
Executive Director 

RJF:nb 
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April 12, 1979 
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Dear Mr. Schuster: 

I have received your letter of April 10 in which 
you asked that I forward to you the last known address of 
a former employee. 

Please be advised that this Committee does not 
have possession of government records, nor does it have 
the capacity to obtain records on behalf of the public. 
On the contrary, the Committee -merely has the power to 
give advice regarding the Freedom of Information Law. 

Further, it is emphasized that the Law provides 
and the courts have upheld the notion that the home 
addresses of public employees need not be generally made 
available, for disclosure would result in an unwarranted 
invasion of personal privacy. Further, the payroll re
cord provision in the Freedom of Information Law [see 
attached, §87(3) (b)] makes reference to the "public office" 
addresses of public employees. 

Nevertheless, it is suggested that you direct your 
inquiry to the Department of Audit and Control, which main
tains payroll information regarding all state employees. 
Perhaps with the assistance of that Department, you can 
obtain a "lead" with regard to a past employee. Your in
quiry should be addressed to the Public Information 
Officer, Department of Audit and Control, Alfred E. Smith 
Office Building, Albany, New York, 12225. 

I hope that I have been of some assistance. Should 
any further questions arise, p~ease feel free to contact me. 

RJF: jm 
Enc. 

S~cerely, 
( ~ ·• 4-<S. f;..JJ/t.__ 

R bm~~FreemcUt'---.......... 
Executive Director 
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Dear Mr. Schuster: 

April 16, 1979 

Your letter addressed to the Attorney General has 
been transmitted to the Committee on Public Access to 
Records, which is responsible for advising with respect 
to the Freedom of Information Law. 

The question raised concerns the length of time that 
an agency must keep records pertaining to a former employee. 

Practices concerning the length of time records are 
kept prior t o t heir dispos al va ries among agencies . Some 
agencies have developed schedules that specify the amount 
of time that particular records a r e kept. Others , however, 
have not developed similar schedules. 

Further, §186 of the State Finance Law requires agencies ' 
to follow a procedure prior to the destruction of their 
records. If an agency seeks to destroy records, it must give 
notice of its intent to do so to the Commiss.ioner of General 
Services. In turn, the Commissioner of General Services must 
transm!t the request to the Commissioner of Education, the 
Attorney General, the Director of the Budget and the Comptroller, 
any one of whom can essentially "veto" a request to destroy. 
For instance, the Commissioner of Education may veto destruc
tion of records on the ground that records may have historical 
value; the Attorney General might do the same if the records 
have relevance to litigation. · 

It is suggested that you contact the agency in pos
session of the records in which you are interested to deter~ 
mine, the existence of any retention or disposal schedules 
of the particular records in which you are interested, 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Attorney General Abrams 

Sincerely, 

Robert J. Freeman 
Executive Director 
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April 16, 1979 

Mr. James F. Lepera 

Dear Mr. Lepera: 

I have received your letter of April 12 in which you 
have sought advice regarding the ability to gain access to 
records relative to a criminal case in which you were in
volved. 

It is emphasized at the outset that the Freedom of 
Information Law does not apply to records in possession of 
courts. The Law includes within its scope agencies, but 
the definition of "agency" specifically excludes the"judiciary" 
from the coverage of the Law [see attached, Freedom of Infor
mation Law, §86(3); see also definition of "judiciary", 
§86(1)). 

Nevertheless, as a general matter, records in 
possession of courts are available. Specifically, I re
fer to §255 of the Judiciary Law, which states that: 

"[A) clerk of a court must, upon re-
quest, and upon payment of, or offer 
to pay, the fees allowed by law, or, 
if no fees are expressly allowed by 
law, fees at the rate allowed to a 
county clerk for a similar service, 
diligently search the files, papers, 
records, and dockets in his office; 
and either make one or more transcripts 
or certificates of change therefrom, 
and certify to the correctness thereof, 
and to the search, or certify that a 
document or paper, of which the custody 
legally belongs to him, can not be 
found." 

Stated differently, a clerk of the court is required to 
search and make available the records in his or her pos
session upon payment of the appropriate copying fees. 
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As such, to the extent that records in possession of a 
court clerk exist, they should in all likelihood be made 
available to you. 

Further, if you would like to inspect or learn of 
your criminal history record, it is suggested that you con
tact the Division of Criminal Justice Services. That 
office maintains criminal history information that is 
available only to law enforcement agencies and the sub
jects of the records. If you wish to contact that office, 
you should direct your inquiry to the Division of Criminal 
Justice Services, Director of Data Systems, Executive Park 
Tower, Stuyvesant Plaza, Albany, New York, 12203. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Ro~~~~e~:-
Executive Director 

RJF: jm 
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I hope that I have been of some assistance. Should 
any further questions arise, please feE!l free to contact me. 

RJF:jm 

cc: Sol Greenberg 

Sincerely, 

.~t:rf~ 
Robert J. Freeman 
Executive Director 
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April 16, 1979 

Ms. Lynette Kirkwood 
Youth Employment Counselor 
Port Washington Community 

Action Council, Inc. 
382 Main Street 
Port Washington, New York 11050 

Dear Ms. Kirkwood: 

Thank you for your interest in compliance with the 
Freedom of Information Law. 

Your inquiry concerns rights of access to infor
mation to be contained in a "Youth Needs Assessment Survey." 
The question arose as a result of the language of an agree
ment that would be signed by the executive officer or school 
board president of the district or districts in which the 
survey would be taken. Specifically, the agreement states 
that: 

"(W]e agree that the information 
received will be regarded as con
fidential, and will be used only 
by persons authorized by the Exec
utive Officer of the requesting. 
agency and/or its President of the 
Board of Directors. The infor
mation will be fore the sole use 
of the requesting agency." 

Having reviewed the survey, I believe that any 
statistical or factual findings that result would be avail
able under the Freedom of Information Law to any person. 

It is noted at the outset that the Freedom of Infor
mation Law applies only to records in possession of govern
ment [see attached Freedom of Information Law, §86(3)]. 
Therefore, although the Community Action Council is not 
an agency and would not be subject to rights of access 
granted by the Freedom of Information Law, school districts, 
county offices and other governmental entities in posses
sion of the survey or the results of the survey would be 
required to comply with the Freedom of Information Law. 
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In addition, the Freedom of Information Law is based 
upon a presumption of access. All records in possession of 
an agency are available, except those records or portions 
thereof falling within one or more enumerated categories of 
deniable information listed in §87(2) (a) through (h) of the 
Law. 

Under the circumstances, I do not believe that the 
contents of the survey or the statistical findings developed 
after the survey is taken could justifiably be denied. 

From my perspective, the promise of confidentiality 
has minimal significance. As stated in Langert v. Tenne~, 
"[T]he concern ... is with the privilege of the public officer, 
the recipient of the communication, rather than with the 
maker of the communication" [5 AD 2d 586, 589 (1958); see 
also People v. Keating, 286 App. Div. 150 (1955), Cirale v. 
80 Pine St. Cor~- 35 NY 2d 113 (1974)]. Related to a 
promise of confidentiality is the common law privilege 
of confidentiality, also known as the governmental privilege. 
In this regard, the courts have held that the privilege 
continues to exist notwithstanding the enactment of the 
Freedom of Information Law. However, the privilege is 
based upon the notion that a public officer must prove 
that information in his or her possession would if dis
closed result in detriment to the public interest. Further, 
a determination regarding the propriety of an assertion 
of privilege can be made only by a court on a case by case 
basis. 

In view of the foregoing, there are in my opinion 
only two instances in which records may be characterized 
as "confidential." First, records are confidential when 
a statute specifically prohibits disclosure. Second, a 
record may be deemed confidential if in the opinion of a 
court disclosure would, on balance, result in detriment 
to the public interest. Therefore, as a general matter, 
I do not believe that a promise of confidentiality is 
valid, unless it can be demonstrated that disclosure would 
indeed result in detriment to the public interest. 

With respect to the protection of personal privacy, 
the results of the survey, according to our conversation, 
will be presented in statistical or factual form and its 
contents will not identify particular students. If, how
ever, any component of the survey would identify a particular 
student or students, to that extent, the survey could 
justifiably be withheld. Information that would identify 



Ms. Lynette Kirkwood 
April 16, 1979 
Page -3-

students could be denied under the Freedom of Information 
Law, for disclosure would likely constitute an unwarranted 
invasion of personal privacy [see §87(2) (b)]. More im
portantly, such a disclosure might violate the Family Edu
cational Rights and Privacy Act, which is commonly known 
as the "Buckley Amendment" (20 use S1232g). In brief, 
the Buckley Amendment requires that information identifiable 
to a student maintained by an educational agency or in
stitution be confidential to all but the parents of the 
student, and that the student acquires the rights of his 
or her parents when he or she reaches the age of 18. Never
theless, in situations in which specific students could 
not be identified due to the size of the sampling, neither 
the Buckley Amendment nor the privacy provisions of the 
Freedom of Information Law could in my view be appropriately 
cited as a ground for denial. 

For the reasons described above, I do not believe 
that the restrictions contained in the proposed agreement 
could stand as a justification for a denial of access to 
the survey to the public. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

Sincerely, 

~t / • ~ • ,f 

t. ' l • • • 

R~bert J. Freeman 
Executive Director 
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April 17, 1979 

-Dear Mr, Berdy: 

I have received your request for assistance regarding 
your ability to gain access to records in possession of the 
New York City Board of Education. In addition, enclosed are 
copies of all materials in possession of the Conunittee re
lated to your requests. 

Having reviewed my files, I have located each of the 
four requests numbered 9071-9074 directed to the Board. In 
each of the four cases, the Board denied access by stating 
simply that "IT]his is an improper request under the Freedom 
of Information Act." 

I feel compelled to state at the outset that I regret 
not having reviewed the requests in a more substantive manner 
when they were received. Although I do not intend to cite . 
the volume of my work as an excuse, it is often difficult t9 
review all of the appeals transmit~ed to this office as fully 
as necessary. 

In my opinion, the denials in some cases may have 
been proper, while in others your requests should have been 
granted. 

Your first request identified as case number 9071 
sought access to •[A]ny and all records relating to any and 
all expense accounts of the Board from September 1, 1975 
through January 16, 1979." To the extent that such records 
exist they are in my opinion availabl e . 

It is important to note that the original Freedom of 
Information Law required an applicant to seek "identifiable" 
records. Section 89(3) of the amended Law, however, merely 
requires an applicant to "reasonably describe" the record or 
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records sought. It appears that your request reasonably 
describes the records sought. 

Further, the Freedom of Information Law is based 
upon a presumption of access. All records in possession of 
an agency, such as the Board of Education, are available, 
except those records or portions thereof that fall within 
one or more categories of deniable records enumerated in 
§87(2} (a} through (h} of the Freedom of Information Law. 
In addition, an agency must in my view cite one or more 
grounds for denial in order to withhold records; it cannot 
assert that a request is "improper" without more. 

In terms of the substance of the request, I believe 
that the recordssought should be made available. Section 
87(2) (g) of the Freedom of Information Law states that an 
agency may withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data~ 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ••• " 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter-agency 
or intra-agency records, it must provide access to sta
tistical or factual data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within such records. Since records reflective of 
expense accounts constitute "factual tabulations or data," 
they should in my view be made available. 

Although the records might identify specific Board 
members, disclosure would not in my opinion result in an 
"unwarranted invasion of personal privacy" under §87(2) (b). 
As a general matter, the Committee has advised and the 
courts have upheld the notion that records relevant to the 
performance of the official duties of public employees are 
accessible, for disclosure in such instances would result 
in a permissible as opposed to an unwarranted invasion of 
personal privacy. 
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The second request identified as case number 9072 
seeks records "relating to any and all petty cash expenses 
of the Board from September 1, 1975 through January 16, 
1979." My response in this instance is analogous to that 
given with respect to the first request. Records reflec
tive of petty cash expenses constitute factual tabulations 
or data that should be made available. 

It is noted at this juncture that the Freedom of 
Information Law grants access to existing records. Con
sequently, if you request information that does not exist 
in the form of a record or records, the agency in receipt 
of the request need not create records on behalf of an 
applicant. Therefore, if, for example, there is no group of 
records identifiable to "petty cash," the Board need not 
create such records on your behalf. 

The third request identified as case number 9074 
seeks records "relating to any and all Board of Education 
expenses for meetings, trips, and conventions at any time 
from September 1, 1975 through January 16, 1979." Again, 
to the extent that such records exist, they would be re
flective of factual tabulations or data and as such should 
be available. 

Finally, the fourth request identified as case number 
9073 seeks information relating to payments made to "officials 
of the Board" by organizations doing business with the Board. 
Further, you have suggested that the scope of records sought 
include reference to "interest, salaries, stock, dividends, 
commissions and gifts from September 1, 1975 through January 16, 
1979." Unless the Board and its employees are subject to 
a disclosure order or law, it appears unlikely that the Board 
would have possession of records indicating the gifts to which 
you make reference. Further, it is possible that disclosure 
of such items would result in an unwarranted invasion of 
personal privacy. It is suggested, however, that you attempt 
to discern whether the Board operates pursuant to a dis
closure provision or a code of ethics that would require 
disclosure of the items sought or preclude the acceptance of 
gifts similar to those described. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
cc: Chancellor 

Dr. Amelia 
Mr. Miguel 
Mr. Harold 

Macchiarola 
Ashe 
O. Martinez 
Siegel 

SincerjlY, 

l?&u'{lf~ 6t1~ 
Robert J. Freeman.,,' --.____.___ 
Executive Director 
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Mr. Eugene T. Dooley 
Town Clerk 
Town of Brookhaven 
Town Hall 
Patchogue, New York 11772 

Dear Mr. Dooley: 

Thank you for your continued interest in complying 
with the Freedom of Information Law. I have received your 
letter of April 12 and the materials appended to it. The 
enusing paragraphs consist of a critique of the proposed 
"Introductory Local Law" of 1978. 

In addition, as requested, enclosed are model reg
ulations developed by the committee to assist agencies in 
complying with the procedural aspects of the Freedom of 
Information Law. In short, an agency can adopt regulations 
consistent with those promulgated by the committee by filling 
in the appropriate blanks. 

First, it is noted that one of the central goals of 
the Freedom of Information Law is to enhance the ability of 
the public to gain access to records in possession of 
government. consequently, the Committee's regulations are 
relatively simple and direct, and I believe that regulations 
adopted by agencies, including the Town of Brookhaven, should 
be equally straightforward. · 

second, it is emphasized that the conunittee's reg
ulations pertain only to procedures; they do.not pertain to 
the substantive aspects of the Law, i.e. rights of access. 
Therefore, to the extent that regulations seek to deal with 
rights of access, they would in my view be inappropriate. 

Section 2 of the proposed local law contains a series 
of definitions. In my opinion, it is unnecessary. The 
Freedom of Information Law defines terms, and in my view 
an addition to the substantive provisions of the statute 
itself is merely_~~~plusage. 
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Section 2 of the proposal describes the duties of a 
records access officer. It is noted at this juncture that 
the Committee's regulations state that there may be one or 
more records access officers. In a manner consistent with 
your suggestion, the heads of divisions within the Depart
ment of State are the records access officers for their 
respective divisions. Further, according to the Committee's 
regulations, the records access officer is responsible for 
assuring that agency personnel: 

"IU]pon locating the records, take 
one of the following actions: 

(i) Make records available for 
inspection; or 

(ii) Deny access to the records in 
whole or in part and explain in 
writing the reasons therefor ••• " 
{§1401. 2 (b) (3)]. 

Thus it is clear that the Committee's regulation,seeks to 
require that records access officers make initial determina
tions to grant or deny access. The reason behind the capacity 
to designate more than one records access officer is the 
fact that agencies, such as the Town, may be multi-faceted 
in terms of duties and the nature of records in their pos
session. From my perspective, a records access officer should 
be generally familiar with the records over which he or she 
has the ability to grant or deny access. Consequently, the 
idea of the designation of a "subject matter advisor" to make 
determinations is in my opinion inappropriate, although not 
illegal, because it is unlikely that a single individual 
would have knowledge of the nature and contents of all records 
in possession of the Town. Again, it is the records access 
officer who is supposed to make determinations to grant or 
deny access. 

Subdivision (e) of a second §2 (which should be 
enwnerated as §3), makes reference to "a list of accessible 
items." In addition, in §4 concerning the responsibilities 
of the subject matter advisor, subdivision (d) requires the 
advisor to establish a list of available information, which 
is delineated in terms of contents by subdivision (e). In 
my opinion, this approach may lead to erroneous interpre
tations of the Freedom of Information Law. 

I would like to point out at this juncture that the 
subject matter list required to be compiled pursuant to 
§87(3) (c) of the Freedom of Information Law is not intended 
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to be a reference or index to all records in possession of 
an agency. On the contrary, it is intended to be a general 
index in which the records in possession of an agency are 
identified by subject matter or perhaps by file category. 
The danger in developing the list of accessible records is 
that many may be excluded that are indeed available. More
over, viewing the Freedom of Information Law from an historical 
perspective, the original statute listed accessible records 
to the exclusion of all others. Due to the problems that 
arose under that presumption, i.e. the presumption that 
records were deniable unless they fell within categories of 
accessible records, the Law was substantially amended in 
1977. As of January 1, 1978, the Freedom of Information Law 
did not state what is available: conversely, it now states 
that all records are available, except those records or 
portions thereof falling within specific, enumerated cate
gories of deniable records appearing in §87(2) (a) through (h) 
of the Law. 

Further, the introductory language in §87(2) makes 
reference to "records or portions thereof" that may be 
denied. As such, the Legislature recognized that there may 
be situations in which a record may be accessible or deniable 
in part. For all of these reasons, the scheme envisioned 
by the proposed local law is in my view inappropriate and 
should be discarded. 

Subdivision (e) is apparently based upon the original 
Freedom of Information Law. Although the records described 
in the subdivision may remain accessible under the amended 
Law, it is misleading due to its appearance of exclusivity 
regarding rights of access. 

Similarly, subdivision (f) concerning unavailable 
information is unnecessary, for it reiterates grounds for 
denial appearing in the current Freedom of Information Law. 

Furthermore, exception 6 within subdivision (f) 
would permit the Town to withhold records that "[C]omprise 
material prepared solely for purposes of litigation or 
where government assumes the role of [sic] litigant." The 
quoted provision illustrates the danger of going beyond 
the scope of the Committee's regulations and the statute 
itself. As I mentioned earlier, the regulations are solely 
procedural. They are unrelated to the substantive aspects 
of the Law, i.e. rights of access. In the case of the 
quoted provision, the Town may by means of local law diminish 
rights granted by the Freedom of Information Law, a statute 
enacted by the State Legislature. To that extent it would 
be invalid. Specifically, although government may assume 
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the role of a litigant, it is clear that such a factor 
alone is not determinative of rights of access. Case law 
has established that if records are accessible, they should 
be made equally available to any person, without regard to 
status or interest. Even though records might be sought by 
a litigant or related to litigation, rights of access might 
not be affected. For example, in the case of Burke v. 
Yudelson, (368 NYS 2d 779, aff'd 51 AD 2d 673, 378 NYS 2d 
165), audits sought by a litigant that were otherwise avail
able continued to be accessible notwithstanding the fact 
that the applicant was a litigant and the records were 
related to ongoing litigation. 

In sum, the language of §4(f) (6) of the proposal 
adds a ground for denial that does not appear in the Freedom 
of Information Law. The identification of a record on a 
list of "available" or "unavailable" records is in my view 
meaningless, for the classification or characterization of 
records is irrelevant; what is relevant is the effect of 
disclosure. Consequently, the only question that should be 
raised when government receives a request is the extent to 
which records fall within the provisions of §87(2), if any. 

For all the reasons discussed above, I believe that 
the proposed local law would likely detract from both the 
Freedom of Information Law and the regulations promulgated 
by the Committee, which have the force and effect of law. 

Once again, it is suggested that the Town employ the 
model regulations as the basis for ensuring compliance, and 
reject those portions of the proposal that pertain to sub
stance, that reiterate the statute itself, and that conflict 
with the direction provided in the Law and the regulations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Joseph R. Mule 

Sif ~tt ~ • fvt~--
Robert J. Freeman 
Executive Director 
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April 18, 1979 

Mr. William Rowen 
Chairman, Southern Region 
New York State Tenant 

and Neighborhood Coalition 
115 East 23rd Street 
New York, New York 10010 

Dear Mr. Rowen: 

I have received your letter of April 2 concerning 
a request directed to the New York City Conciliation and 
Appeals Board. In addition, the Board has transmitted to 
the Committee copies of your appeal and the ensuing deter
mination as required by the Freedom of Information Law, 
§89(4)(a). 

Having reviewed the materials, it appears that the 
Board's determination was appropriate. 

The first item that was denied, a form, apparently 
was "never approved, adopted or implemented by the Board." 
Under such circumstances, the form is likely deniable under 
§87(2) (g) of the Law which permits an agency to withhold 
records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or deter
minations ••• " 

The form in question is an "intra-agency" document, which, 
if never implemented, consists of neither statistical or 
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factual data, instructions to staff that affect the public, 
nor final agency policy or determinations. Therefore, 
based upon the materials submitted to this office, I believe 
that a denial of access to the form was proper. 

The second item that was denied concerns a record 
that does not exist. In this regard, the Freedom of Infor
mation Law does not require an agency to create a record 
on behalf of an applicant, unless otherwise expressly pro
vided [see §89(3)]. 

I hope that I have been of some assistance and that 
the remaining four items made available to you are of 
utility. Should any further questions arise, please feel 
free to contact me. 

RJF:nb 

cc: William E. Rosen 

Sincerely, 

~ l~1 :\ (t,, ___ , 
Robert J. Freeman 
Executive Director 
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Ms. Mary Lou Cohalan 
Editor 
The Suffolk County News 
23 Candee Avenue 
Sayville, New York 11782 

Dear Ms. Cohalan: 

April 19, 1979 

As requested, I have reviewed the materials that 
you sent regarding the lawsuit in which you are involved 
(Cohalan v. Board of Education of Bayport-Blue Point 
School District). 

The lawsuit deals with your request for "both sets 
of proposals exchanged in negotiations between the Bayport
Blue Point Board of Education and the Bayport-Blue Point 
Teachers Association." The proposals are in your view 
important because the voters of the District must accept or 
reject a budget prior to the consummation of an agreement 
between the District and the Teachers' Association. Cur
rently, neither you nor any other voter of the District has 
the ability to ascertain the potential parameters of a 
possible settlement "and thus judge the true impact of the 
budget." In addition, you have stated that access to the 
proposals is important due to the "growing trend on Long 
Island to prolong negotiations with teachers in order not 
to include the impact of new contracts in annual budgets" 
(emphasis yours). Since a budget upon which the residents 
of a district vote will reflect less than the actual expen
ditures will be, budgets may be easily approved, but deceptive 
nonetheless. Further, during our conversation, you emphasized 
that a school board may, after the adoption of a budget, uni
laterally increase the District's expenditures without the 
consent of the voters. 

In a decision rendered by Justice Underwood of the 
Supreme Court, Suffolk County, it was held that disclosure of 
the proposals would "impair present or imminent contract 
awards or collective bargaining negotiations," which is one 
of the grounds for denial appearing in the Freedom of Infor
mation Law [see attached Freedom of Information Law, §87(2) (c)]. 
Nevertheless, you have stated that the Board merely asserted 
that disclosure would impair the negotiations, but offered 
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no proof of possible impairment. Your brief also states 
that the District Principal, the chief negotiator in the 
contract talks, was concurrently the appeals officer under 
the Freedom of Information Law who rejected your request. 
Consequently, you have alleged that the District Principal 
could not make "an unbiased judgment" and that he should have 
removed himself from the process of determining your rights. 
Lastly, you have argued that analogous proposals have in past 
years been made available with no harmful effects. 

There are several points that I would like to make 
regarding your assertions. 

First, the Freedom of Information Law is based upon 
a presumption of access. While the Law as originally en
acted granted access to specified categories of records to 
the exclusion of all others, the amended Law, effective 
January 1, 1978, grants access to all records in possession 
of an agency, except those records or portions thereof that 
fall within one or more categories of deniable information 
enumerated in §87(2) (a) through (h). Moreover, the amended 
statute has reversed the burden of proof in a judicial pro
ceeding. Formerly a petitioner would have ~o demonstrate 
that a denial was unreasonable. The amended statute, 
however, requires that the agency that has denied access 
"shall have the burden of proving" that the records withheld 
in fact fall within the categories of deniable information 
appearing in §87(2) [see §89(4) (b)]. 

It is important to emphasize that an agency cannot 
merely assert that disclosure would "impair" collective 
bargaining negotiations; proof must be offered. In dis
cussing the burden of proof in a recent decision, the state's 
highest court, the Court of Appeals, stated that: 

"[T]he record on appeal is wholly 
insufficient to sustain the refusal 
to disclose the materials sought by 
petitioner under the provisions of 
the Freedom of Information Act 
(Public Officers Law, Art. 6). In 
support of the denial of access the 
State officials have tendered only 
references to sections, subdivisions 
and subparagraphs of the applicable 
statute and conclusory character
izations of the records sought to be 
withheld. There is no tender of any 
factual basis on which to determine 
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whether the materials sought either 
fell outside the scope of mandated 
disclosure under former section 88 
(L 1974, ch 578, §2, ch 579, §2, 
ch 580, Sl, effective September 1, 
1974) or come within the exceptions 
specified in subdivision (2) of 
present section 87 of the Public 
Officers Law •.• " (Church of Scientology 
v. State, NY 2d , decided 
February ls;-'I979). 

In view of the foregoing, it is clear that an agency must 
demonstrate to a court that the harmful effects of disclosure 
described in the exceptions would indeed arise. Based upon 
our conversation, no such demonstration was made. 

Next, I believe that it is important to view your 
request in terms of the philosophy upon which the Freedom 
of Information Law is based. The legislative declaration of 
the Law (§84) is at the heart of the controversy. In rel
evant part, it states that: 

"[T]he legislature hereby finds that a 
free society is maintained when govern
ment is responsive and responsible to 
the public, and when the public is aware of 
governmental actions. The more open a 
government is with its citizenry, the 
greater the understanding and partici
pation of the public in government. 

As state and local government services 
increase and public problems become 
more sophisticated and complex and 
therefore harder to solve, and with the 
resultant increase in revenues and 
expenditures, it is incumbent upon t,re 
state and its localities to extend 
public accountability wherever and when
ever feasible. 

The people's right to know the process 
of governmental decision-making and to 
review the documents and statistics 
leading to determinations is basic to 
our society. Access to such information 
should not be thwarted by shrouding it 
with the cloak of secrecy or confiden
tiality. 
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The legislature therefore declares that 
government is the public's business and 
that the public, individually and col
lectively and represented by a free 
press, should have access to the records 
of government in accordance with the 
provisions of this article." 

The first paragraph of the declaration refers to 
government being "responsible" to the public. If a school 
board can unilaterally increase a budget after the voters 
have approved it, is such an action "responsible" without 
adequate prior public knowledge of the scope of the increase? 

The second paragraph makes reference to the "increase 
in revenues and expenditures" of government, and that it is 
"incumbent" upon government "to extend public accountability 
wherever and whenever feasible." It is true that the problems 
faced by government are complex and that it is difficult in 
many instances to arrive at reasonable and just decisions. 
In this instance, records reflective of the most significant 
potential expenditures within a budget might be determined 
without public knowledge. 

The third paragraph refers to "documents and statis
tics leading to determinations," and that access to such 
records is "basic to our society." Again, in your District 
it is likely that a budget will be passed and followed by a 
major alteration without prior public knowledge of the 
specific bases for the alteration. 

In short, it is clear that the Legislature intended 
that ~ecords reflective of the decision-making process be 
available except when disclosure would result in some 
detriment to the public interest as reflected in the grounds 
for denial appearing in the Law. Additionally, it is implicit 
in the declaration that the exceptions to rights of access 
should be narrowly construed. Unless it can be demonstrated 
that the governmental process would be so impaired by dis
closure that the process itself would be more difficult to 
complete, I believe that records should be disclosed. 

Your notes refer to a statement of the District 
Superintendent to the effect that release of the information 
would "harm the budget's chances of passing." I agree with 
your contention that the statement, if accurate, is "stag
gering." How could it be that a public corporation headed 
by an elected board seeks to adopt the cornerstone of its 
fiscal policy without letting its constituents know what the 
policy is? 
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Both your brief and the judicial determination 
make reference to an agreement between the District and 
the Teachers' Association to negotiate in secret. In 
this regard, it is important to emphasize that the Open 
Meetings Law permits public bodies to enter into execu-
tive session to discuss collective bargaining negotiations 
[see attached Open Meetings Law, §100(1) (e)]. Nevertheless, 
it is clear that you are not seeking to attend the negotia
tions themselves; you have not requested to be present at 
the negotiations or otherwise interfere with the negotia
tions. On the contrary, you have merely requested that 
proposals exchanged during the negotiations be made avail-
able in order that the public can have an idea of what its 
actual expenditures will be during the coming fiscal year. 

Finally, I want to point out that the Freedom of 
Information Law deals wit~ records, which are tangible. 
The Open Meetings Law, on the other hand deals with an 
intangible, conversation, the deliberative process, give 
and take. Whether or not the records are made available, 
the intangible aspect of the collective bargaining process, 
the negotiations, may continue behind closed doors under the 
Open Meetings Law. Perhaps most importantly to the tax
payer, the tangible aspects of the negotiations, the pro
posals, might if disclosed enable the taxpayer to approx
imate what he or she can expect to pay. Only with this 
information can the taxpayer knowledgeably cast a vote to 
accept or reject the budget. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Dear Mr. Ferran: 

April 19, 1979 

I have received your letter of April 11, 1979 con
cerning the fees assessed by Rensselaer County for pro
viding a copy of tax maps. 

According to information provided by the Rensselaer 
County Bureau of Central Services, a tax map of eighteen by 
twenty-two inches costs five cents per sheet; a tax map of 
thirty-two py forty inches cost ten cents per sheet. The 
question raised in conjunction with these figures is the 
propriety of four dollars per copy for the tax maps assessed 
by the County. 

As you are aware, §87(1) (b) (iii) of the Freedom of 
Information Law states that the maximum fee for photo
copies of up to nine by fourteen inches is twenty-five 
cents per photocopy. In cases in which .· records are larger 
or subject to different types of reproduction processes, 
the fee assessed must be based upon "the actual cost" of 
reproduction. 

Under the circumstances, although I am aware of 
the cost of .paper used to produce the tax maps, I cannot 
conjecture as to the cost to the County for reproduction 
of the tax maps, which exceed nine by fourteen inches in 
size. Perhaps the fees should be based upon the nwnber 
of photocopies that must be made in orde.r to. create a tax 
map. 

In short, without greater knowledge of the means 
by which the tax maps are copied, it would be inappro
priate to provide specific advice as to what the proper 
fee might be. Nevertheless, based upon the information 
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provided to you by the Rensselaer County Bureau of Central 
Services, it would appear that the fee of four dollars for 
photocopies exceeds the actual cost of reproduction to the 
County. If that is the case, the fee would in my view be 
improper to the extent that it exceeds the actual cost of 
reproduction. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Mr. William Murphy 
Mr. Marvin Honig 

Si~/;~ 1 [;_~_ 
Robert J. Freeman 
Executive Director 
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Mr. Peyton Boswell, III 
Deputy Chief Clerk-Referee 
Nassau County Surrogate's Court 
Nassau County Court House 
Mineola, New York 11501 

Dear Mr. Boswell: 

April 19, 1979 

I have attempted to reach you by phone without success 
regarding your letter of March 30 addressed to the Attorney 
General's Office. Since your inquiry pertains to access to 
records, it has been transmitted to this office,which is 
responsible for advising with respect to the Freedom of Infor
mation Law . 

It is emphasized at the outset that the Freedom of 
Information Law is not applicable to records in possession 
of the courts, i.e. the "judiciary" as defined by the statute 
(see attached, Freedom of Information Law, §86). However, 
as a matter of practice, the Department of Law sends to the 
Committee inquiries relative to rights of access. 

The circumstances surrounding your inquiry involve 
a request by a genealogist to inspect the trust fund register 
in order to "locate estates for which large deposits were 
made into the court for the benefit of distribute.es and 
legatees whose whereabouts are unknown in order to locate 
such beneficiaries and represent them as their attorney-in-fact 
for a fee." The central question is whether the public has 
"carte blanche" to review the court and trust fund register. 
Ancillary questions concern requirements that. a form be 
completed, including a statement regarding the purpose for a 
request. 

Having reviewed Article 25 of the Surrogate's Court 
Procedure Act, it appears that the records in question are 
available to any person. 
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Specifically, §2501 in relevant part provides that: 

"7. Records and papers which are 
sealed and withheld from public in-
spection as required by law or directed 
by the court shall thereafter be 
opened only to the extent as may be 
authorized by the court. 

a. All books and records other than 
those sealed are open to inspection of 
any person at reasonable times." 

In view of the foregoing, I believe that any records in 
possession of a Surrogate's Court clerk are accessible, 
except to the extent that records may be sealed, exempted 
from disclosure by law, or otherwise determined to be with
held by a court. 

Further, since subdivision (8) quoted above confers the 
ability to inspect "to any person," the purpose for a re-
quest is irrelevant in terms of rights of access. Consequently, 
it would in my view be inappropriate to require "a statement 
as to why access is necessary" as a condition precedent to 
disclosure. 

Lastly, although many agencies subject to the Freedom 
of Information Law have prescribed forms for administrative 
reasons, neither the statute nor the Committee has required 
that a specific request form be used. Under the regulations 
promulgated by the Committee, which govern the procedural 
aspects of the Law, an agency may accept oral requests or 
require that requests be made in writing (see attached regu
lations, §1401.5). However, since the courts are not subject 
to the Freedom of Information Law or the regulations, I be
lieve that a court and its clerk may prescribe whatever forms 
may be appropriate or necessary for the purpose of responding 
to requests for records. 

RJF:nb 
Encs. 

cc: Attorney General Abrams 

Sincerely, 

b.b];i~t 
R!lrt J. Freeman~ 
Executive Director 
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ROBERT J. FREEMAN 

Mr. Thomas K. Topping 
78-D-214 
Ossining Correctional Facility 
354 Hunter Street 
Ossining, New York 10562 

Dear Mr. Topping: 

April 20, 1979 

Your letter addressed to Ms. Tiano of the Department 
of Law has been transmitted to the Committee on Public 
Access to Records, which is responsible for advising with 
respect to the Freedom of Information Law (see attached). 

Your letter concerns unsuccessful attempts to obtain 
a "jail time certificate" and other information pertaining 
to you regarding your incarceration at the Fulton County 
Jail from the Fulton County Sheriff. You have indicated 
further that several requests have been made, but the 
Sheriff has not yet responded. 

I tend to agree with your contention that the records 
in which you are interested are accessible, for it appears 
that they were created in the ordinary course of business 
and not compiled for law enforcement purposes. Moreover, 
although the information might justifiably be denied if 
requested by a person other than yourself on the ground that 
disclosure would result in an "unwarranted invasion of per
sonal privacy," since you have made the request by means of 
a notorized letter, I believe that the records should be 
made available. 

In terms of procedure and the time limits for re
sponse, §89(3) of the Freedom of Information Law requires 
that an agency respond to a request within five business 
days of receipt of the request. In addition, if, for 
example, an agency cannot grant or deny access within five 
business days of its receipt of a request, it may acknowledge 
receipt of the request and estimate when production or denial 
of the records will be forthcoming. The agency then has ten 
additional business days from the date of its acknowledgment 
to grant or deny access. 
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In the event that a request is denied in whole or 
in part, the denial must be in writing, state the reasons 
for denial, apprise you of your right to appeal and identify 
the name and address of the person to whom an appeal should 
be directed. It is also noted that a failure to respond 
within five business days constitutes a constructive denial 
of access that may be appealed to the head of the agency. 

Copies of my response to you will be sent to both 
Sheriff Wandel and the New York State Commission on Correction. 
Perhaps greater familiarity with the Freedom of Information 
Law will encourage the Sheriff to give effect to the Law. 

Also enclosed is a pamphlet entitled "The New Freedom 
of Information Law and How to Use It." 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Sheriff Wandel 
Commission on Correction 
Solicitor General 

Sincerely, 

R~~~~:~~ 
Executive Director 
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Mr. Jeb Stuart Fries 
#75-B-1422 
Box 149 
Attica, New York 14011 

Dear Mr. Fries: 

April 23, 1979 

I have received a carbon copy of your letter to 
Dennis O'Leary, Director of the Assembly Administrative 
Regulations Review committee, dated April 14. 

There are several comments that I would like to 
make. 

First, you have characterized the Committee on 
Public Access to Records as "another case of a regulatory 
agency having a relationship amenable to the ploys of the 
regulated agency·, and against all manifest intent in 
creating the agency in the first place to regulate com
pliance." I must emphasize at the outset that the Com
mittee is not a regulatory agency. On the contrary, the 
Committee on Public Access to Records merely has the 
authority to give advice. Its opinions are not binding 
upon government or members of the public. In short, the 
Committee has no authority to compel the Division of Parole 
or any other entity of government in New York to comply 
with the Freedom of Information Law. Despite th~ inability 
to compel compliance with the Law, I believe its efforts 
have resulted in some successes. For example, in my view 
the new regulations promulgated by the Division of Parole 
were in great measure the result of communications between. 
the Committee and the Division. Clearly the new regulations 
are more appropriate than those initially promulgated and 
in my opinion will in the future enhance your ability to 
assert your rights under the Law. 

In the same vein, it is noted that the Administrative 
Regulations Review Committee is not regulatory in nature. 
It too acts as an advisory body. 

0 

• 
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With respect to the substantive aspects of your 
letter, all I can suggest is that the Freedom of Infor
mation Law and the regulations promulgated by the Com
mittee, which which agencies must comply, specify the time 
limits for responses to requests. In brief, §89(3) of the 
Law states that an agency must respond to a request within 
five business days of its receipt of a request. If an 
agency can neither grant nor deny access within five business 
days, it must acknowledge receipt of the request and estimate 
when production or denial of access will be forthcoming. 
The agency then has ten additional business days from its 
date of acknowledgment to grant or dany access. If a re
quest is neither granted, denied nor acknowledged within 
five business days of its receipt by an agency, the request 
is considered a denial that may be appealed to the head of 
an agency. 

In terms of Mr. Altschuller's statement that your 
request was "too broad," it is important to point out that 
§89(3) of the Law requires that an applicant "reasonably 
describe" the records sought. Since I do not have know
ledge of the breadth of your request, I could not conjecture 
as to the propriety of Mr. Altschuller's response. 

Lastly, I would like to reiterate the fact that 
both the Committee on Public Access to Records and the 
Administrative Regulations Review Committee have attempted 
and assuredly will continue to attempt to assist the public. 
Certainly there has been no attempt to participate in or 
otherwise condone what you have characterized as "ploys" 
of agencies. If anything, the situation is exactly the 
opposite and I am sure that both Conunittees would relish 
the opportunity to be more effective in insuring compliance 
with the law. 

I hope that I have be~n of some assistance. Should 
any further questions arise;please feel free to contact me. 

Sincerely, 

!zlw, '.(. r;l;l~ 
Robert J. Freeman · 
Executive Director 

RJF: jm 

cc: Dennis O'Leary 

" 
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April 24, 1979 

Mr. Robert J. Whitfield 
Drawer B 69-A-0037 
Stormville, New York 12582 

Dear Mr. Whitfield: 

I have received your letter regarding your attempts 
to gain access to particular records, including your pre
sentence report. 

In all honesty, I cannot provide specific advice 
regarding most of the documents sought due to a lack of 
knowledge of their contents. 

In terms of access to pre-sentence reports, §390.50 
(2) of the Criminal Procedure Law states that: 

"[TJhe presentence report or memoran
dum shall be made available by the 
court for examination by the defend
ant's attorney, or the defendant him
self, if he has no attorney, in which 
event the prosecutor shall also be per
mitted to examine the report or memo
randa. In its discretion, the court 
may except from disclosure a part or 
parts of the report or memoranda which 
are not relevant to proper sentence, 
or a diagnostic opinion which might 
seriously.disrupt a program of re
habilitation, or sources of infor
mation which have been obtained on 
a promise.of confidentiality, or any 
other portion thereof, disclosure of 
which would not be in the interest 
of justice. In all cases where a 
part or parts of .. the report or memo
randa are not disclosed, the court 
shall state for the record that a 
part or parts of the report or memo-
randa have been excepted and the 
reasons for its action. The action 
of the court excepting information 

• 
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from disclosure shall be subject to 
appellate review." 

In view of the foregoing, it is suggested that you 
send your request to the court that maintains custody of 
your pre-sentence report. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

Sincerely, 
·• I 

, J ·j ,..1 ~ 
\~y /Vv ,J v I I /~l.&L 

l 

Robert J. Freeman 
Executive Director 

• 
• 
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April 24, 1979 

Mr. Alfred 0. Kuhnle 

-Dear Mr. Kuhnle: 

I have received your letter of April 19 which con
cerns a denial of access by the Office of the Attorney 
General to a record indicating the residence claimed by an 
appointee of the Attorney General. 

In my opinion, it is likely that the denial was 
proper. 

As you are aware, the Freedom of Information Law 
provides that an agency may withhold records or portions 
of records which · if disclosed would result in an unwar
ranted invasion of personal privacy {see attached, Freedom 
of Information Law, §87(2) (b)]. Although the Law does not 
specifically provide that disclosure of the home addresses 
constitutes an unwarranted invasion of personal privacy, I 
believe that the home address is deniable by implication. 
Here I refer to §87(3) (b), which states that each agency 
shall maintain a payroll record that includes the name, 
public office address, title and salary of all officers 
and employees of the agency. If it was intended .that home 
addresses be disclosed, the cited provision would likely 
have made specific reference to home addresses. However, 
contrarily, t ·he Law makes specific reference to the public 
office address. 

This stance is bolstered by means of a · review of 
the legislative hostory of the Freedom of Information Law. 
As originally enacted, the Law provided that the payroll 
record make reference to the name, address, title and salary 
of public employees [see §88(1) (g), original Freedom of 
Informat·ion Law]. The original statute did not specify which 
address should have been given, home or business. Moreover, 
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the new Freedom of Information Law was amended to include 
reference to the public office address due to complaints 
by public employees that they were being solicited or 
harrassed in their homes. As such, I believe that as a 
general matter the home addresses of public employees may 
justifiably be denied. 

Nevertheless, there is one judicial decision that 
was rendered prior to the Freedom of Information Law which 
held that: 

"[T]he employees' home addresses, however, 
do not carry the same prima facie public 
importance and unless a specific 'private' 
need is shown for them, they need not be 
disclosed. See, 15 Op.St.Compt.377 (1959). 
In such instances, the strength of the 
competing consideration of employee privacy 
must be balanced against the marginal benefit 
in the public's knowledge of this specific 
information, such as protection against 
'cronyism' or violations of local residence 
laws, and some cause should be shown to 
warrant their disclosure" [Winston v. 
Magan, 338 NYS 2d 654, 662 (1973)]. 

Therefore, based upon case law, it appears that some 
"specific 'private' need" must be demonstrated to a court 
in order to obtain the home address of a public employee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc . 

Sincerely, 

i) 1)_
1

1,)_~•·f. -t',J··· c;~ l I f "-\- "- '{_, · 1, C • { .,, (,u t-·--··- --~..,__ 

Robert J. Freeman 
Executive Director 
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V<ECUTIVE DIRECTOR 

ROBERT J. FREEMAN 

April 24, 1979 

-Dear Mr. Semp: 

I have received your letter of April 6 and thank 
you for your kind words. Your inquiry concerns the use 
of social securit y numbers. 

It is noted at the outset that I share your con
cerns regarding the possibility of invasions of privacy 
by means of the use of the social security number as an 
identifier. It is true that the social security number 
has become something of a universal identifier that is used 
in numerous contexts other than Social Security . Neverthe
less, there is little law that precludes the use of social 
security numbers. 

Although Congress has passed a privacy act (5 use 
552a), New York has not yet passed a similar act. Con
sequently, to the best of my knowledge, there is no law 
in New York that precludes the use of social security 
numbers as an identifier. 

Further, even the federal Privacy Act does. not 
expressly prohibit the use of social security numbers as 
identifiers. Section 7 of the Privacy Act states that: 

"(a) (1) II] t shall be unlawful for 
any Federal, State or local govern~ 
ment agency to deny to any individual 
any right, benefit, or privilege pro-
vided by law because of such indi-
vidual's refusal to disclose his social 
security account number. 

(2) the provisions of paragraph 
(1) of this subsection shall not 
apply with respect to --

0 

• 
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(A) any disclosure which is re
quired by Federal statute, or 

(B) the disclosure of a social 
security number to any Federal, 
State, or local agency maintaining 
a system of records in existence 
and operating before January 1, 
1975, if such disclosure was re
quired under statute or regulation 
adopted prior to such date to 
verify the identity of an· individual. 

(b) Any Federal, State, or local govern
ment agency which requests an individual 
to disclose his social security account 
number shall inform that individual 
whether that disclosure is mandatory or 
voluntary, by what statutory or other 
authority such number is solicited, and 
what uses will be made of it." 

Although the quoted provision places limitations upon the 
use of social security numbers by government, it appears 
that no such limitations are applicable to the private 
sector. 

For several years, there have been attempts at the 
federal level to stop the use of social security numbers 
as identifiers. To date, however, those attempts have been 
unsuccl:!ssful. 

Perhaps the best way of expressing your concerns is 
to contact your state and federal legislators. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

R.JF:nb 

Sincerely, 

{ ~~tt,<J. futlJVv~-
Robert J. Freeman 
Executive Director 
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Mr, Ambrose P. Donovan, Jr. 
Counsel 
Department of Health 
Office of the Counsel 
Tower Building 
Empire State Plaza 
Albany, New York 12237 

Dear Ambrose: 

I have received your letter of April 26 regarding 
requests pertaining to the Love Canal situation. It is 
noted at the outset that I am in general agreement with 
your conclusion. Nevertheless, I would like to point out 
a few principles that might be relevant in terms of your 
responses to future requests. 

First, I agree.that records created_to.e0njunction 
with the provisions of §206(1) (j) of the PUbli.c.Health Law 
are confidential. Due.to.the language of_the.cited pro
vision, such records.m~y be withheld pursuant.to §87(2) (al 
of the Freedom of_Information Law, which.permi~s an agency 
to deny access.to.records that are specificall¥.exempted 
from disclosure by statute. Nevertheless, I question the 
breadth of the authority to deny under §20~(1).(j). It appears 
that the records considered_confidential.are_restricted to 
those developed "through the conduction.of medical audits 
within the state." Although the phrase "medlcalaudits" 
is undefined, it.might be construed broadly.to include. 
virtually. any scienuif ic study or research'. cend.ucted. for .. 
the purpose o.f improving the.quality of.medical.care •. If, 
however, it is construed-narrowly, the.confidentiality pro
vision might be•cited. only.with respect-to. scient.tf.i:c studies .. 
and research that aredeveloped pursuant to a specific 
situation or situations in which the Health Department ini
tiates the audit process • 
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Secondly, the fact that records may be relevant to 
litigation does not alone restrict access. As you are aware, 
the Freedom of Information Law states that accessible records 
should be made equally available to any person, regardless 
of status or interest {see e.g. Burke v. Yudelson, 368 NYS 
2d 779, aff'd 51 AD 2d 673, 378 NYS 2d 165). Further, 
under the amended Freedom of Information Law, the only 
question that can be raised by an agency in receipt of a 
request involves the extent, if any, to which records 
sought fall within one or more of the exceptions to rights 
of access listed in §87(2) (a) through (h). 

And third, the term "privileged" is in my view much 
overused. I believe that it can appropriately be cited to 
withhold records only in two instances. The first is one 
that was raised earlier, i.e. the situation in which records 
are specifically exeppted from disclosure by statute, as 
in the case of §206(1) (j) of the Public Health Law. The 
only other instance in which records may be deemed privileged 
or confidential would involve a finding by a court that 
disclosure would result in a detriment to the public interest 
[see Cirale v. 80 Pine Street Corp., 35 NY 2d 113 (1974)]. 

In sum, I agree with your contention that the re
cords developed by the Health Department in conjunction 
with §206{1) {j) of the Public Health Law are confidential. 
However, to the extent that requests involve records out
side the scope of §206{1) (j), rights of access must in my 
view be determined by a case by case basis. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :jm 

cc: Shirley Adelson Siegel 

Sincerely, 

RM· 0.r;,lfl#-
Robert J. Freeman 
Executive Director 
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Dear Ms. Screeney: 

April 30, 1979 

I have received your letter of April 24, which concerns 
access to records in possession of t he Brentwood Public Library 
Board of Trustees. 

According to your letter, the Board has refused to per
mit you to gain access to a report prepared by a management 
consulting firm at a cost of $5,0-00 to the taxpayers of the 
District. The board has denied access on the ground that per
sonnel wouid be identified by name. 

In my opinion, the report is available at least in sub
statial part and· perhaps in its entirety. 

The Freedom of Information Law is based on a presumption 
of access. Specifically, §87(2) states that all records in 
possession of an agency are accessible, except those records 
or portions thereof that fall within one or more enumerated 
categorie.s of deniable information appearing in the ensuing 
paragraphs (a) through (h). Further, 586(4) of the Law defines 
"record" to include any .. infocmation "in any physical form what
soever" in possession of an agency. Therefore, all records 
in possession of a public library board are subject to rights 
of access granted by the Law, irrespective of whether the 
records were created by the Board or a person or entity separate 
and distinct from the Board. 

In view of the foregoing, the only question that the 
Board may raise with respect to your request for the report 
involves the extent to which the report falls within any of 
the categories of deniable informa tion, if any. It is important 
to note in this regard that the introductory langu~ge of §87(2) 
permits an agency to withhold records "or portions thereof". 
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As such, the Legislature recognized that there may be situations 
in which records may be accessible or deniable in part. Con
sequently, when an agency receives a request, it has the respon
sibility of reviewing the record in its entirety to determine 
which portions, if any, may justifiably be withheld. 

Based upon the information that you provided regarding 
the report in question, it appears that only one ground for 
denial may possibly be raised. None of the grounds for with
holding listed in S87(2) may in my vie~ be cited, except 
paragraph (b), which states that an agency may deny access to 
records or portions thereof which if disclosed would result in 
"an unwarranted invasion of personal privacy". 

Nevertheless, the fact that a record may identify 
particular personnel does not alone permit an agency to with
hold a record or even portions of records that identify per
sonnel. This Committee has consistently advised and the courts 
have upheld the notion that records pertaining to public em
ployees that have relevance to the performance of their official 
duties are accessible, for disclosure in such instances would 
result in a permissible, as opposed to unwarranted invasion of 
personal privacy [see e.g., Farrell v. Village Board of Trustees, 
372 NYS 2d 905, (1975); .Matter of Wool, Supreme Court, Nassau 
County, NYLJ, Nov. 22, 1977; Matter of Sinicro;ei, Supreme Court, 
Nassau County, NYLJ, Feb. 15, 1979]. Therefore, if the details 
of the report which identify public employees are relevant to 
the performance of their official duties, they are in my view 
accessible. Conversely, to the extent that the identifying de
tails have no bearing upon the manner in which public employees 
perform their duties, they may be deleted when disclosure would 
result in an unwarranted invasion of personal privacy. In sum, 
the report is in my opinion accessible, except to the extent 
that disclosure of identifying details would result in an un
warranted invasion of personal privacy. 

Moreover, in a similar situation in which a study was 
furnished to a park district in Nassau County regarding the con
struction of a skating rink, it was held that: 

"[U]ndoubtedly, the public interest in 
the results of this study is high for the 
skating rink entailed a substantial 
financial outlay of public monies and tax-
payers have a profound right to know 
the value and result of that investment. 
However embarrassing or flattering the 
furnished study may prove to be to the 
Park District administration, is not de-
terminative or relevant. It is a public 
record" [Winston v. Man9an, 338 NYS 2d 
654, at 660,661 (1973)]. 
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Under the circumstances, I believe that the report you are 
seeking is accessible. 

Your second question concerns the possibility of the 
existence of a requirement that misinformation contained in 
a report must be corrected. In this regard, there is no law 
of which I am aware that requires an agency to correct in
formation that may be misleading or inaccurate. However, it 
would seem reasonable that an agency would want to ensure that 
records kept for the purpose of reference or that are used for 
posterity should be as accurate as possible. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

/ 

Sincerely, .. _ l 
~L"\,J: 'J , ',A(J,,____ __ 

RJF/kk 

cc: Brentwood Public Library 
Board of Trustees 

Robert J. Freeman 
Executive Director 
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Ms. Joan Washburn 

Dear Ms. Washburn: 

I have received your l etter of April 23, which con
cerns a denial of access to a real property appraisal pre
pared by a private firm for the Mount Pleasant Central 
School District. 

Specifically, the Superintendent of the District 
wrote that the District's attorney advised that "these 
~ppraisals were prepared by the Lane Appraisers at his 
request, for his information i n advising the Board of 
Education. He, at this t i me, does not cons ider them to 
be public documents ..• " 

Wh i le I disagree with the rationale given as the 
basis for the denial , it is possihle that t he denial was 
proper . 

First, t he fact that the appraisal .was prepared by 
Lane Appraisers i s in my view irrelevant. Section 86(4) 
of the Law defines "record" to include "any. information, 
kept, held, filed, produced or reproduced by, with or 
for an agency •.• in any physical form whatsoever • . •." 
Since the appraisal was produced for t he District, it is 
a "record" subject to rights of access granted by the 
Freedom of Information Law. 

Second, §87(2) states that all agency. records are 
available, except those records or portions thereof that 
fa l l within one or more among eight categories of deniable 
information enumerated in paragraphs (a) through (h) o f 
the cited provision. 
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Under the circumstances, one of the grounds for 
denial might appropriately be raised. Section 87(2) (c) 
of the Law states that an agency may withhold records or 
portions thereof that "if disclosed would impair present 
or imminent contract awards or collective bargaining 
negotiations." Therefore, the question is whether dis
closure of the appraisal would "impair" the ability of 
the District to enter into a reasonable contractual 
agreement. If, for example, the effect of disclosing 
the appraisal would result in the District obtaining a 
lesser amount for the property, disclosure would likely 
impair the ability of the District to consummate a 
reasonable agreement. 

In addition, it is noted that judicial decisions 
have held that similar records related to "inchoate" 
or uncompleted transactions might if prematurely dis
closed result in detriment to the public interest by 
defeating the capacity of an agency to buy or sell real 
property at an optimal price [see e.g., Sorley v. Village 
of Rockville Centre, 30 AD 2d 822 (1968)]. 

In sum, the appraisal in which you are interested 
is in my view accessible, unless the negotiating position 
of the District would be damaged due to disclosure. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, 

KM 1 r/1J-1_-
Robert J. Freeman 
Executive Director 

cc: Johns. Whearty, Superintendent 
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Mr. James S, Flavin 

Dear Mr. Flavin: 

I have received your lette r of April 27 as well as 
the corr espondence appended to it. Your inquiry concerns 
a denial of access to "tax deli nquency buff cards" · by Albany 
County. 

Based upon my knowledge of the buff cards in con
junction with conversations with you and Guy Paquin , the 
County Cle~k, I believe that they are accessibl e. 

It is emphasized that the Freedom of Information 
Law is based upon a presumption of acce ss . Stated dif
ferently, all records in possession of an agency are 
available, except to the extent that r ecords or portions 
of records fall within one or more categories of deniable 
information enumerated in §87 (2) (a ) through (h) of the 
Law. Further, §86(4 ) of t he Law def ines "record" to in
cl~de any information "in any physical form whatsoever" 
in posse~siori of an agency, such as Albany County . As 
such , the tax buff cards consti tute "records" subject to 
rights of access, notwithstanding their use or utility. 
Therefore, . the fact that the buff cards may be maintained 
"as an internal control only" has no bearing upon rights 
of access. The only question that may be raised concerns 
the extent to which the records may be denied , if any. 

Under the circumstances, it does not appear that 
any of the grounds for denial listed in the Freedom of 
Information Law could appropriately be raised . According 
to the documents that you showed me during one of your 
visits and my ensuing conversation with the County Clerk , 
the buff cards that you requested constitute a history of 
tax payments with respect to particular properties and their 
owners. In essence , the tax buff cards contain information 
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analogous to that contained in the sale books, which are 
made available to any person. To the best of my knowledge, 
the only distinction between the contents of the sale books 
and the buff cards is the fact that the sale books pertain 
to a single year, while the buff cards pertain to a series 
of years. 

The County Attorney in his memorandum to John 
Lynch, Director of the Real Property Tax Agency, suggested 
that the buff cards are not "official" records and that 
"allowing the publication thereof would impose potential 
liabilities on the County for any errors which occurred 
in the transcription of same." I am not aware of the 
"liabilities 11 that might arise should information con
tained within the buff cards be erroneous. Nevertheless, 
there is no reason why the County could not stamp or other
wise mark copies of the buff card as "unofficial" or 
"draft", for example. By so doing, the buff cards could 
be made available and concurrently the recipient of the 
cards would have knowledge that the contents may be errone
ous and are unofficial and non-binding upon the County. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF/kk 

Sincerely, 

fl~J::1I ~li~-
Robert J. Freeman 
Executive Director 

cc: Robert G. Lyman, County Attorney 
John Lynch, Director Real Property Tax Service Agency 
Guy Paquin, Albany County Clerk 
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-Dear Ms . Wenger: 

I have reviewed the regula tio n s adopted by the Islip 
School District that you transmitted to me , and there are 
several comments that I would like t o make. 

Firs~ §l(b) makes reference to a "fiscal officer". 
Although both the original Freedom of Information Law and 
the regulations promulgated thereunder by the Committee made 
reference to a fiscal officer, neithex the amended law 
nor regulations currently in effect refer to a fiscal officer. 
The reason for the change concerns a direction in the old 
law that a specific individual be designated as a fiscal 
offi cer f o r the purpose of providing payroll information to 
members of the news media and others. Under the current 
law, however, payroll information i s available to any person. 
Consequently, although the designation of a fiscal offi cer 
does not represe n t a violation, it i s in my view unnecessary. 

Section 3(a) states that an applicant must complete a 
form prescribed by the District. In this r~gard , §89(3) of 
the Freedom of Info rmation Law merely requires that an appli
cant "reasonably describe" the records sought in writing. 
Further, this Committee has consistently , advised· that a 
failure to complete a prescribed form cannot constitute a 
valid ground for denial of access and that any request in 
writing that reasonably describes the records sought should 
suffice. 

The same provision also states that the request must 
be submitted "at least five (5 ) business days prior to the 
dates upon which the i ndividual wishes to inspect or obtain 
copies of t he record. An appointment will be schedul ed for 
the inspection_." In my opinion, the quoted provision is 
inappropriate . Both the Freedom of Information Law and 
Committee's regulations require that a response in the form 
of a grant or denial of access be given within five business 
days of receipt of a request . The five business day limitation 
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is in my view intended to be an outer limit for response rather 
than a period during which applicants must in all cases wait 
for a response until the end of the five day period. If 
records can be readily located there is no reason why they 
should not be readily made available. Further, there should 
be no need for an appointment procedure. As stated in §1401.4(a) 
of the regulations promulgated by the Committee, which have the 
force and effect of law, "[EJach agency shall produce records 
during all hours they are regularly open for business." There
fore, the necessity of making an appointment arises only in 
situations in which an agency has no regular business hours 
[see §1401.4 (b)]. Since the School District operates by 
means of regular business hours, there should be no need for 
appointment procedure. 

Subdivision (e) of §3 states that a denial of access 
to records "will be given in written form and the reasons for 
the denial so stated." In addition, the Committee's regulations 
require that the denial must indicate the name, title, business 
address, and business telephone number of the person or body 
designated to determine appeals [see §1401.7 (b)]. 

Section 5 states that the charge for computer time 
shall be one dollar per minute. If that fee represents the 
actual cost to the District for the use of the computer, it 
is proper. Otherwise, the provision should be amended 
accordingly. 

Section 6 concerning the subject matter list makes 
reference to the requirements of "the Freedom of Information 
Law of 1974." The 1974 Law was repealed and replaced by an 
amended statute, effective January 1, 1978. Under the original 
statute, the subject matter list was required to make reference 
by category to records produced, filed or first kept by the 
effective date of that statute. Section 87(3) (c) of the new 
Freedom of Information Law, however, requires that the sub
ject matter make reference by category to all records in 
possession of an agency, whether or not the records are avail
able. 

Lastly, the description of duties ·of the records access 
officer is not in my opinion sufficently specific. 

To assist you and the District, I am enclosing copies 
of the regulations promulgated by the Committee, as well as 
mod~l regulations which may be helpful to the District in 
ensuring compliance with the procedural implementation of 
the Law. In brief, an agency can comply with the Committee's 
regulations by filling in the appropriate blanks in the model 
regulations. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

Sincerely, 

~··.(141 ___ 
Robert J. Freeman 
Executive Director 

cc: Board of Education, Islip School District 
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John J. Sheehan 

-Dear Mr.Sheehan: 

I have received your inquiry o f April 26 as well as 
the correspondence appended to it. 

There are several comments that I would like to make 
with respect to the response by Mayor Libous as well as your 
appeal. 

First, I disagree with the grounds for denial given 
by the Mayor. It has consistently been held that the reason 
for a request is largely irrelevant under the Freedom of In
formation Law. rherefore, in my opinion, a denial on the 
ground that a reques t is inconsistent with the intent of the 
Freedom of Information Law is inappropriate. 

Second, in t e rms of inconvenience to the City and the 
amount of time it would take to respond t o your request, I 
can only state that there have been no judicial determinations 
made to date under the Freedom of Information Law of which I 
am aware that have drawn a line of demarcation between what 
may constitute "mere inconvenience" and "undo inconvenience". 
As such, at this juncture, it is unclear whether · "undo incon
venience" can appropriately be cited to withhold records. 

Notwithstanding the Mayor's response, I do not believe 
that you have met your burdens under the Freedom of Information 
Law. 

First, the regulations promulgated by the Committee, 
which have the force and effect of law, provide that "[A]ny 
person denied access to records may appeal within thirty days 
of the denial" [see regulations, §l401.7(d)]. Since your 
appeal makes reference to "all denials from ·the Binghamton 
Police Department that occurred over the past 120 days", the 
appeal is untimely • 
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Moreover, the regulations require that an appellant in
clude specific information in order to appeal. In this regard, 
§1401.7(e) of the regulations provides that: 

"[T]he time for deciding an appeal by 
the individual or body designated to 
hear appeals shall commence upon receipt 
of written appeal identifying: 

(1) The date and location of a request for 
records; 

(2) the records that were denied; and 

(3) the name and return address of the 
appellant" 

In view of the foregoing, your request for review by the Mayor 
clearly did not contain the information required to be included 
in an appeal. 

In sum, while I disagree with the grounds for denial 
offered by Mayor Libous, it appears that the appeal that you 
transmitted to the Mayor was insufficient. 

I hope that I have been of some assistance. 

RJF/kk 

cc: Alfred Libous, Mayor 

Sincerely, 

-~d[f1:{ J.~~ 
Robe~ J. Freeman 
Executive Director 
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Ms. Joanne C. Hearl . 

Dear Ms. Hearl: 

Your letter addressed to Thomas Collins has been 
received at the administrative office of the Committee on 
Public Access to Records. Generally, as Exec.utive Director . 
of the Committee, I perform legal research in response to 
inquiries and prepare advisory opinions. I have commu
nicated with Mr. Collins regarding your letter, and he has 
agreed that I should respond. 

Your letter raises five q uestions regarding rights 
of access to records relative to foster care. 

It is noted at the outset that the Freedom of Infor
mation Law is based upon a presumption of access. Speci
fically, §87(2) of the Law states that all records in 
possession of an agency are available, except those records 
or portions of records that fall within one or more cate
gories of deniable information listed in the cited pro
vision. 

I would aiso like to point out that records that 
identify recipients .. of or applicants for public _assistance 
are confidential. under Sl36 of the Social Services Law. 
Consequently, such records are out side the scope of the 
Fr·eedom of Information Law [ see Freedom of Information Law, 
S87(2) {a)J . In addition, §372(4) of ihe Social Services 
Law requires that records kept by the Department of Social 
Services pertaining to children: · 

"shall be deemed confidential and shall 
be safeguarded from coming to the know
ledge of and from inspection or examin
ation by any person other than one 
authorized, by the dep~rtment, by a 
judge of the court of claims when such 
records are required for the trial of 
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a claim or other proceeding in such 
court or by a justice of the supreme 
court after a notice to all interested 
persons and a hearing, to receive such 
knowledge or to make such inspection 
or examination. No person shall divulge 
the information thus obtained without 
authorization so to do by the depart
ment, or by such judge or justice." 

Despite the provisions requiring confidentiality 
to which reference has been made, I believe that some of 
the information in which you are interested is available. 

First, you have raised questions regarding foster 
parents' right to inspect records pertaining to them in 
possession of an agency boarding home. "Agency boarding 
home" is a phrase that is defined in §427.2(h) of the 
regulations adopted by the Department of Social Services 
as: 

"a family-type home for the care and 
maintenance of not more than six children 
operated by an authorized agency, in 
quarters or premises owned, leased, or 
otherwise under the control of such 
agency; except that such a home may 
provide care for more than six brothers 
and sisters of the same family." 

Based upon discussions with representatives of the State 
Department of Social Services, an agency boarding home is 
in my view outside the scope of the Freedom of Information 
Law. For the purposes of the Freedom of Information Law, 
"agency" is defined to include "governmental" entities per
forming a governmental function [see §86(3)]. Since an 
agency boarding home is privately owned and merely enters 
into a contractual relationship with government, it is not 
a "governmental" entity. Therefore, its records are not 
subject to the Freedom of Information Law. 

Nevertheless, to the extent that a governmental 
entity, such as a social services department, maintains 
records regarding agency boarding homes identifiable to 
foster parents, such records are subject to the Freedom 
of Information Law. 
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-
While records that make reference to children would 

be confidential under the Social Services Law, it is possible 
that other records concerning foster parents in possession 
of a department of social services do not identify partic
ular children. If that is the case, statistical or factual 
tabulations or data regarding foster parents in possession 
of a department of social services should be made available 
[see Freedom of Information Law, §87(2) (g)(i)]. 

In addition, I have enclosed a copy of §431.10 of 
the regulations adopted by the State Department of Social 
Services. I am not sure that the regulations are relevant 
to your inquiry. However, they specify a procedure re
garding the removal of children from foster family care 
and require that reasons be given to foster parents prior 
to the removal of a child from their care. 

Your second question concerns "costs" and you are 
seeking information regarding "the amount of monies being 
paid by parents of foster children under court orders such 
as child care payments." Further, your letter indicates 
that you are not interested in obtaining information relative 
to specific payments that might identify individuals~ on 
the contrary, you are interested in obtaining a report of 
aggregate costs. In my opinion, to the extent that such 
figures exist, they are accessible. It is emphasized that 
the Freedom of Information Law does not require government 
to create a record in response to a request. Therefore, 
if the information that you are seeking does not exist or 
has not been compiled, the Social Services Department is 
not required to create the records on your behalf. 

As stated earlier, the Law requires that statistical 
or factual tabulations or data must be made available. 
Assuming that the County Department of Social Services 
maintains such records, they must be made available. 

If the records are in custody of the Family Court, 
a judge has discretionary authority to disclose. Rights 
of access to Family Court records are vague at best, for 
§166 of the Family Court Act states: 

"[T]he records of any proceeding in 
the family court shall not be open 
to indiscriminate public inspection. 
However, the court in its discretion 
in any case may permit the inspection 
of any papers or records. Any duly 
authorized agency, association, society 
or institution to which a child is com
mitted may cause an inspection of the 
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record of investigation to be had and 
may in the discretion of the court 
obtain a copy of the whole or part of 
such record." 

In view of the quoted provision, the public has no "right" 
to inspect Family Court records. However, records may be 
disclosed upon a showing of a proper purpose for a request. 

Your third question concerns a numerical breakdown 
concerning foster children who have been involved in a 
twenty-four month court review. In all honesty, I am 
unfamiliar with the proceeding to which you made reference. 
Nevertheless, again, to the extent that statistics exist, 
they would likely be available. It is possible that the 
records in question might be maintained by the State Office 
of Court Administration. If so, the request should be 
directed to that office. 

Your fourth question concerns the amount of money 
given to Suffolk County under Title xx for the purpose of 
training foster parents. Records indicating the receipt 
or expenditure of public monies are generally accessible, 
and you should direct your inquiry to the Suffolk County 
Department of Social Services. 

Your final question involves a breakdown of budget 
requests by divisions within the Suffolk County Department 
of Social Services. You also indicated that you have been 
informed that there are no "individual" budgets and that a 
final request combining all of the submissions is the only 
record that is available. In this regard, the state's 
highest court has held that budget worksheets, which in
cluded requests made by various components of the Executive 
Department,constitute statistical and factual tabulations 
that are available [see Dunlea v. Gold.mark, 380 NYS 2d 496, 
aff'd 54 AD 2d 446, aff'd with no opinion, 43 NYS 2d 754, 
(1977)]. Although it is possible that the figures you 
are seeking do not exist, it seems unlikely that individual 
requests made by divisions within the Department are not 
submitted prior to their compilation into a single figure. 
To reiterate, if numerical figures used to develop an 
aggregate figure exist, they are available. 

Finally, in order to apply for records under the 
Freedom of Information Law, you should submit a request 
in writing that "reasonably describes" the records sought. 
The request should be sent to the "records access officer" 
for the Department of social Services in Suffolk County. 
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Upon receipt of your request, the records access officer 
has five business days to respond by granting or denying 
access, or acknowledging receipt of your request. If, for 
example, the records cannot be located within five business 
days of receipt of your request, the records access officer 
must state the reason for the delay in the acknowledgment. 
He or she then has ten additional business days to grant 
or deny access. 

If any portion of your request is denied, the denial 
must be in writing, provide the reasons, inform you of your 
right to appeal, and include the name and address of the 
person to whom the appeal should be directed. The appeals 
person or body must transmit to the Committee copies of 
appeals and the determinations that ensue. 

I would like to emphasize in closing that it may be 
worthwhile to follow the procedure outlined in the pre
ceding two paragraphs. While I am unfamiliar with officials 
of the Suffolk County Department of Social Services, I do 
know that appeals are determined by the county Attorney and 
his staff, with whom I have a longstanding and excellent 
relationship. Therefore, if you are initially denied, 
please be sure to assert your rights under the Freedom of 
Information Law by appealing. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, regulations that govern the 
procedural aspects of the law, and an explanatory pamphlet 
on the subject. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

cc: Thomas Collins 

Sincerely, 

{{J~r--r, flWMI.,____ 
Robert J. Freeman 
Executive Director 
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Mr. Joseph Fournier 
Box B 77-A-3575 
Dannemora, New York 12929 

Dear Mr. Fournier: 

May 4, 1979 

I acknowledge receipt of your letter of May 1 in 
which you requested copies of all materials that fall 
within particular categories of the Committee's subject 
matter list. 

Before making a final count of the number of pages 
that might be copied, one of my assistants tabulated the 
pages within a single category. The number of copies with
in that category alone would amount to hundreds of pages. 
Further, since the Executive Law, §96, generally requires 
that Department of State charge fifty cents per photocopy, 
the cost of reproducing all of the records in which you 
are interested would be hundreds or perhaps thousands of 
dollars. 

In the alternative, I am taking the liberty of 
offering suggestions to enable you to redefine your re
quest. 

The vast majority of the correspondence between this 
office and state agencies consists of advisory, opinions, 

,""'4t,, ..... 

In this regard, I have enclosed an index to advisory opinions, 
which identifies the opinions by number and by key phrase. 
After reviewing the index, if there are any opinions of 
particular interest to you, please designate them by number or 
key phrase and I will send them to you. 

Your second area of inquiry concerns Article 78 
proceedings. In this instance, I have enclosed a case 
summary of judicial opinions rendered under the Freedom of 
Information Law. It provides citations of cases in which 
the decisions have been officially reported. For those 
cases in which the decisions have not been officially re
ported, I will send you copies of opinions of particular 
interest on request. 
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In terMs of rules ann rermlat:f<"ns suhmitt.~d to the 
Committee, much ot th~ inforrnation :Is of 11'\ininal utility. 
The va~t M~iorltv ofl th~ corresp0nnrmce concerns requlations 
subr.titted to the·· Cor.i:mi t;tee hv loc~.l qovernnent-. for TP.ViP.W 
un~er tl1e oriqinal F'ref'com o·f Inforr·.atj on r,a\1, which was 
enacten in 1974 and han since r-~ffo r~Pealed and r~pl.!'\ced 
l,;, a new F'r~edom of Info:rM,lti"."ln r,ai:, nff#'."!ctivr> ,JAnu~rv l, 
]978. :1nreover, ~ach Acrency in th0 Rt~t~ is r•0uir~f to 
a~opt requlations consistPnt ~fth ~n~ nn mor~ restrictiv~ 
than thos(' pronula.:iterl hv tre <"'01'1,'"j t-t~P.. rnclo~e<! for 
,,0ur cons.irlf'."r1tti(")rt arr- conif~~ o~ tl,c, ("('mrd tte(,' • ~ requV,tions 
an<"l Model re<1ulations t:h1t ;irr, nistril·ut:~d on re<ruf"et to 
l"l<"H!inci~s nnC, arc- mu:'!d to ~nr:ure c('\mpl i.nnr;e. 

r:in;,lJ.v, you h1l.ve 'l".'0ruestf>cl ifocunf':!ntation reg;,rding 
!')Olicv researct,. The in-f'orraation in thir: inst:ancr wan 
rfraften in 1974 soon a-Fter the enactm<"'nt of th~ or:iginal 
,,r,.edom of Informatinn L:\w. ~:inc" th~ Law t,,,~s rlrasticall~, 
changed in 1Q78, the old docum~ntation is out: of itat.e anii 
wouln in T'lY vlew li►elv be mislenr.Hnq. 

In sum, I b~li("Vf." thnt the most appropr5:1te ve~icle 
that. you can use to determ1 ne th" natur~ of l'tdvic<" thr\.t the 
Committee hFlP- provided is th~ ind~x to altvisorv opinions. 

:r hop~ t'1nt T "'"'vc r~~n ol some asB i.~+:t1.nce. !ihould 
any furthPr ~uestions ~rise, pleas~ feel free to conta~t 
me. 

Fncs. 

~incerelv, 

Hohcr.t ,T. i:-r,-.~rrmn 
rxecntive Dirf'ctor 
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Mr. Joseph M. Belth 
The Insurance Forum 
P.O. Box 245 
Ellettsville, Indiana 47429 

Dear Mr. Belth: 

May 8, 1979 

I have received your letter as well as the corres
pondence appended to it. In short, you have indicated 
that the Insurance Department has failed to respond to 
your request of January 22, despite assurances that your 
request would be processed within a reasonable period of 
time. 

In all honesty, all I can suggest is that you follow 
the letter of the law and the regulations promulgated by 
the Committee, both of which are attached. In short, 
although an agency may acknowledge receipt of a request, 
§1401.S(d} of the Committee's regulations, which have the 
force and effect of law, require that a response be given 
in the nature of a grant or denial of access within ten 
business days of the date of acknowledgement. If no 
determination is made within ten business.days of the 
acknowledgement, you may consider that the request has been 
denied. At that point, you may appeal to the Superintendent 
of the Insurance Department of his designate. 

It is noted that long before the Freedom of In
formation Law was enacted, the courts held that "mere in
convenience" is not a sufficient basis for· a denial of 
access, constructive or otherwise. 



• 

• 

Mr. Joseph M. Belth 
May 8, 1979 
Page -2-

Beyond the suggestions outlined above, all I can 
recommend is that you continue to be persistent. 

I regret that I cannot be of greater assistance. 

RJF/kk 

Encs. 

cc: Morton Greenspan 
Nicholas C. Silletti 

Sincerely, 

~
.) tj -K··· -< r, 

\ !\ . ' . \ 1 . 
"\Y }\ijv , ,.J c,,./~-{----. 

Robert J. Freeman -· 
Executive Director 
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Mr. Manuel Harris 
Din #77A-1323 
250 Harris Road 
Bedford Hills, New York 10507 

Dear Mr. Harris: 

I have rec'eived your letter of May 3 in which you 
requested that this office send you records in possession 
of the Taconic Correctional Facility. 

Please be advised that the Committee on Public 
Access to Records does not have custody of records generally. 
On the contrary, the duties of ·the Committee involve pro
viding advice to individuals who have questions regarding 
rights of access to records under the Freedom of Information 
Law. 

Since the Taconic Correctional Facility maintains 
custody of the records in which you are interested, it is 
suggested that you direct a written request reasonably 
describing the records sought to the superintendent of the 
facility. Under the Law, the superintendent has five 
business days to grant or deny access, or acknowledge re
ceipt of your request. If your request is acknowledged, 
the reason for the delay must be given in writing, and the 
superintendent then has ten additional business days to 
grant or deny access. 

If any portion of your request is denied, the reasons 
must be given in writing and you must be informed of your 
right to appeal. The person to wh9m an appeal should be 
directed is Patrick Fish, Counse-r•' to the De·partment of 
Correctional Services, State ~ampus, Correctional Services 
Building, Albany, New York 12226 . 
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Enclosed for your consideration are copies of the 
Freedom of Information Law and an explanatory pamphlet 
on the subject. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs • 

Sincerely, 

~J.f~ 
Robert J. Freeman 
Executive Director 
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Mr. Gene Russianoff 
Project Coordinator 
New York Public Interest 

Research Group, Inc. 
5 Beekman Street 
New York, New York 10038 

Dear Mr. Russianoff: 

May 8, 1979 

I have received your letter of May 3 and thank you 
for your interest in compliance with the Open Meetings Law. 
Appended to your letter is correspondence with Haskell 
Ward, Chairperson of the New York City Health and Hospitals 
Corporation, in which several alleged violations of the 
Open Meetings Law were brought to Mr. Ward's attention. 
For the purpose of my response, it will be assumed that 
your allegations are accurate. 

First, you have statea that the Board of Directors 
of the Health and Hospitals Corporation has held a series 
of "informal" sessions during which the public has been 
excluded. In fact, the exclusion of members of the public 
from the sessions in question was not due to lack of 
knowledge of the sessions, but rather to specific refusals 
to permit entry on the part of those who sought to attend. 

In this regard, the focal point of the Open Meetings 
Law is the definition of "meeting" [see attached, §97(1)]. 
Despite the vagueness of the definition, the Court of Appeals 
has affirmed an Appellate Division decision which held that 
any convening of a quorum of a public body for the purpose 
of discussing or carrying on public busines~ is a "meeting" 
subject to the Open Meetings Law in all respects (Orange 
Count Publications v. Council of the Cit of Newbur h, 
6 AD 2d O, a 4 NY 2d 7. It 1s emphasized that 
the opinion rendered by the Appellate Division dealt 
specifically with the status of "work sessions" and other 
"informal gatherings": 
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11 [W]e believe that the Legislature in
tended to include more than the mere 
formal act of voting or the formal 
execution of an official document. 
Every step of the decision-making 
process, including the decision it
self, is a necessary preliminary to 
formal action. Formal acts have always 
been matters of public record and the 
public has always been made aware of how 
its officials have voted on an issue. 
There would be no need for this law 
if this was all the Legislature in
tended. Obviously, every thought, 
as well as every affirmative act of 
a public official as it relates to and 
is within the scope of one's official 
duties is a matter of public concern. 
It is the entire decision-making process 
that the Legislature intended to affect 
by the enactment of this statute" (id. 
at 415). -

The court further stated that: 

"[W]e agree that not every assembling 
of the members of a public body was in
tended to be included within the defini
tion. Clearly casual encounters by mem
bers do not fall within the open meetings 
statutes. But an informal 'conference' 
or 'agenda session' does, for it permits 
'the crystallization of secret decisions 
to a point just short of ceremonial 
acceptance' ••• " (id. at 416) • 

As such, it is clear that the entire decision-making process 
is subject to the Open Meetings Law and not merely the sit
uation in which action is taken or in which there is an in
tent to take action. 

In addition, it is equally clear that the Board is 
a "public body" as defined in §97(2) of the Law. The Board 
is an entity consisting of more than two members that is re
quired to act by means of a quorum (see General Construction 
Law, §41), and that performs a governmental function for a 
public corporation as defined in §66 in the General con
struction Law. The definition of "public corporation" in
cludes "public benefit corporationu [see General Construction 
Law, § 6 6 ( 1)] . 
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Your letter to Chairperson Ward also indicates that 
no notice was given prior to the sessions in question. In 
this regard, §99(1) of the Law requires that meetings 
scheduled at least a week in advance must be preceded by 
notice given to the public and the news media not less 
than seventy-two hours prior to the meeting. Section 99 
(2) states that a meeting scheduled less than a week in 
advance must be preceded by notice given to the public and 
the news media "to the extent practicable" at a reasonable 
time prior to the meeting. Consequently, all meetings must 
be preceded by notice to the public and news media, whether 
regularly scheduled or otherwise. 

Lastly, in your letter to Chairperson Ward, you re
quested minutes or a transcript of the informal session held 
by the Board on April 24. In conjunction with that request, 
I direct your attention to the provisions of the Freedom of 
Information Law (see enclosed). 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of an agency, 
such as the Health and Hospitals Corporation, are available, 
except to the extent that records or portions thereof fall 
within one or more categories of deniable information listed 
in §87(2) <•> through (h) of the Law. 

In addition, "record" is defined in §86(4) to include 
"any information kept, held, filed, produced or reproduced 
by, with or for an agency ••• in any physical form whatso
ever ••• " Therefore, notwithstanding the status of the 
gathering held on April 24, materials created in the nature 
of minutes or a transcript relative to the gathering con
stitute "records" subject to rights of access granted by 
the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc. 

cc: Haskell Ward 

Sincerely, 

fi1-ttc 1. f~-----
Robert J. Freeman 
Executive Director 
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Mr. Robert J. Mendillo 
Director of Personnel 
Community School District 2 
210 East 33rd Street 
New York, New York 10016 

Dear Mr. Mendillo: 

May 9, 1979 

I have received your letter of May 4 and the 
materials appended to it. According to the materials 
and our telephone conversation, Community School Board 
2 is in the process of seeking applicants for·t.he posi
tion of superintendent. In order to gain input from 
the community, the Board has created an advisory com
mittee to·assist in the selection of a superintendent. 
Your question is whether the Board may permit the dis
tribution of applications to the members of the advisory 
committee. 

In my opinion, the Board may distribute the infor
mation in question to the members of the advisory body 
without any legal impediments. 

It is emphasized that the Freedom of Information 
Law states that an agency may deny access ~o certain re
cords or portions of records that fall within enumerated 
categories of deniable information appearing in §87(2) 
(a) through (h) of the Law (see attached). Nowhere in 
the Law is there a provision stating that an agency must 
deny access to those records. As a matter of fact, in a 
related area, the United. States Supreme. Court recently .. 
held in Chrysler Corporation v. Schlesingei:; ~hat.the 
federal Freedom of Information Act does not .require a 
federal agency to withhold records f~lling within cat
egories of deniable information. Similarl¥, the New York 
Freedom of Information Law is permissive;.an agency may 
deny access in certain circumstances, but it need not. 
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With respect to the situation in question, it is 
clear that members of the public serving on the advisory 
committee would be acting on behalf of the Board. From 
my perspective, in order to provide optimal assistance, 
the members of the advisory committee would have a need 
to know the contents of the applications to make reason
able judgements. As such, I know of no reason why the 
members of the advisory committee should be precluded 
from gaining access to the records concerning applicants 
for the position of superintendent. 

Lastly, it is noted that several judicial deter
minations have held that public officials are immune from 
civil suit for damages for disclosure of information when 
they are acting in the performance of their official 
duties Isee e.g. ward Telecommunications and Computer 
Services, Inc. v. State, 42 NY 2d 289 (1977)]. In the 
case of the School Board, it is clear that the Board would 
be disclosing information to members of the advisory com
mittee in the performance of their official duties. Con
sequently, it is my view that disclosure would not in 
any way result in liability to the District or its officials • 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

~i~Nc> · f/lil11v,,4--
Robert J. Freeman 
Executive Director 
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Mr. Donald Caldwell 
Music Editor 
The Village Times 
P.O. Box 28 
E. Setauket, NY 11733 

Dear Mr. Caldwell: 

I have received copies of your requests directed 
to the Chautauqua County Association for the Arts and the 
New York State Council on the Arts. 

In my opinion, since the Freedom of Information 
.La~ merely requires. that an applicant "reasonably describe" 
the records sought, you have met your burden [see attached 
Freedom of Information Law, §89(3)]. Further, in a decision 
rendered under the original Freedom of Information Law, 
which required that an applicant seek ."identifiable" re
cords, even though a request covered records found in some 
forty file folders,. the court held that the request was 
sufficiently detailed to permit the agency to respond 
aperopriately ;(Dunlea v. Goldmark, 54 AD 446, aff'd 43 
NY.2d 754). In short, if the agency can determine which 
records you are seeking, you have met your burden under 
the Law. 

I sheuld add that I have uncertainty with respect 
to the request directed to the Chautauqua County Association 
for the Arts. The Freedom of Information Law defines 
"agency" to include governmental entities performing a 
governmental function [see §86(3)]. I have no knowledge 
of whether the Chautauqua County Association for the Arts 
is a governmental entity. It may be a not for profit 
group that operates with assistance from government. Con
sequently, it is possible that the Association is outside 
the scope of the Freedom of Information Law • 
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I hope that I have been of some assistance. Should 
an~further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

" 

Si'f]l:±:1 ~~----
Robert J. Freeman 
Executive Director 
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May 10, 1979 

Dear Mrs . Paris: 

I have received your letter of May 7 concerning the 
release of various types of information by the State In
surance Department. Mo re specific~lly, your ques t ions in
volve disclosures that might result in unwarranted i nvasions 
of personal privacy . 

1 It is noted at the outset that the Freedom of Inform
ation Law ig permissive . ' Stated d i fferently , although t he 
Law states that an agency may wi thhold records or portions 
of records pursuant to categories of deniable informat ion , 
there is no requirement tha t an agency do so . Therefore, 
an agency may deny access to certain records, but need not. 

In addition, with r espect to disclosure of the names 
of~public empl oyees, §87(3) (b) of the Law requires that each 
agency maintain and make available a payroll record consisting 
of the names , public office addresses, titles, and salaries 
of all officers and employees of t he agency. Even before 
the enactment of the Freedom of Info rmation Law , case law 
determined that t he payroll inf ormation in question was 
accessible to the general public . In my opinion , t he payroll 
record is accessibl e to any person under the current Law. 

With regard to other lists, I agree with your contention 
that if the lists of the names and addresses are intended to 
be use d for commercial o r fund-raising purposes, they may be 
denied. Nevertheless, to reiterate the point made earlier, 
t he Law does not prohibit an agency from disclosing such lists, 
notwiths t anding the direction given by §89(2) (b) (iii) . 
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If you would be willing to provide me with more in
fO!t'mation regarding the kinds of materials that are being 
disclosed, I would be more than happy to discuss the issue 
with the Insurance Department. In short, at this juncture, 
I feel that more specific information is necessary for me to 
intercede. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

RJF/kk 

... 

Sincerely, 

M ~~}\t ·'\ , <" '1JM----
Robert J. Freeman 
Executive Director 

• 
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Mr. Ronald A. Koster 
Assoc. Dean of Faculty for 

Continuing Education 
Ulster County Community College 
Stone Ridge, New York 12484 

Dear Mr. Koster: 

I have received your letter of May 9 regarding your 
request for a list of real estate brokers or salespeople in 
Ulster County. Although the correspondence appended to 
your letter indicates that Fred Koster, Director of Electronic 
Data Processing for the Department of State, informed you 
that a list relative-to licensees in Ulster County does not 
exist, your latest letter assertsthat the Department of State 
maintains a list of all licensed real. estate brokers in the 
state. 

I have discussed the matter with Mr. Koster on your 
behalf. Contrary to your assertion, it appears that there 
are no lists in existence relative to licensees in Ulter 
County or statewide. As such, I agree with his contention 
that your request may be denied on the ground that the 
record that you are seeking does not exist. 

It is important to emphasize that the Freedom of 
Information Law grants access to records and that an 
agency is not obligated to create a record in response 
to a request. I direct your attention to §89(3) of the 
Law, which in relevant part states that: 

"[N)othing in this article shall 
be construed to require any entity 
to prepare any record not possessed 
or maintained by such entity •.• " 

Ih my opinion, since no list of licensees for either Ulster 
County or the state exists, the information sought need not 
be compiled as a record in response to your request • 
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Further, the Freedom of Information Law states that 
an agency may withhold records which if disclosed would re
s_ult in "an unwarranted invasion of personal privacy" [see 
§§87 (2) (b) and 89 {2) (b)]. In addition, §89 (2) (b) lists 
five examples of unwarranted invasions of personal privacy, 
one of which includes the "sale or release of lists of names 
and addresses if such lists would be used for commercial 
or fund-raising purposes" [§89{2) (b) (iii)]. While it might 
be argued that the purpose of your request is something 
other than "commercial", it is clear that the examples of 
unwarranted invasions of personal privacy appearing in 
§89(2) (b) are merely illustrative. In my view, it is 
equally clear that the intent of the provision quoted 
above concerning the disclosure of lists of names and 
addresses is to enable agencies to deny access to records 
that would be used for the purpose of solicitation. There
fore, even if the information in which you are interested 
existed in the form of records, it might justifiably be 
denied on the basis of the privacy provisions in the Law. 

It is noted in closing that individual records con
cerning licensees do exist. If you or a representative would 
want to peruse the individual records to compile your own 
list, I believe that you would be welcome to do so. 

I hope that the foregoing explanation serves to 
clarify the situation. If you would like to discuss the 
matter further, please feel free to contact me. 

Sincerely, 

{: .~ tj (~t / I 1. ., • 

' ~ \I l. -. ,) ( /q_ C i""'--~ 
Robert J. Freeman •-, .. 
Executive Director 

RJF/kk 

Enc. 

cc: Fred Koster 
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Librarian 
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Dear Ms. Lauer: 

(573) 4742:3iJJ, 2711 

May 15, 1979 

I have received your letter of May 14. As requested, 
your name will be placed on the Committee's mailing list to 
receive materials on an ongoing basis. 

You have also asked whether there is a specific or 
suggested format for requesting records from government. 
There is no specific language that has been suggested, for 
§89(3) of the Law simply requires that an applicant "reason
ably describe" the record or records sought. Nevertheless, 
I have reconm.,.ended that a few "magic words" be used to make 
a request. For example, an applicant should seek "all records 
or portions thereof pertaining to" whatever the subject 
matter might be, "including but not limited to" particular 
records if you a~e sure of their existence. In addition, 
you should offer to pay the requisite fees for photocopying, 
advise the records access officer that he or she has five 
business days to respond to your request and that if any 
portion of the request is denied, the reason for the denial 
should be stated in writing and apprise you of your right 
to appeal to the head of the agency or whomever has been 
designated to determine appeals. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

sk7J::t-J~ 
Robert J. Freeman ·· 
Executive Director 
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Beverly F. Minier 
Councilwoman 
Town of Big Flats 
Town Hall - 476 Maple Street 
Big Flats, New York 14814 

Dear Councilwoman Minier: 

May 15, 1979 

Thank you for your letter and your interest in com
pliance with the Freedom of Information Law (see attached). 

Your inquiry concerns your efforts as a member of 
the Town Board to inspect books of accounts, such as ledgers, 
in ·possession of the Town. You have indicated that the 
Supervisor,· Karl Balland, has refused to permit you to in
spect the books in question. Contrarily, he has contended 
that you may ask questions regarding the contents of the 
books, which must be safeguarded to prevent misinterprE~tation 
or loss, but that you may not physically inspect them. 

In my opinion, any pt'~rson, including you as a mem
ber of the Town Board, may inspect and copy the records in 
question. 

The Freedom of Information Law is based upon a pre
sumption of access. Spec.ifically, §87 (2) of the Law states 
that all records in possession of an agency, such as a town, 
are accessible, except those records or portions thereof 
that fall within one or more specified categories of deniable 
information enumerated in paragraphs (a) through (h) of the 
cited provision. Moreover, the term "record" is defined 
to mean "any information kept, held, filed, produced or 
reproduced by, with or for an agency ••• in any physical form 
whatsoever •.• " [§86(4)]. Consequently, the books in which 
you are interested c I ear 1 y constitute "records" su.bj ect to 
rights of access granted by the Law. 

Further, there in my view is no justifiable ground 
for denial that might be offered to preclude you or any 
person from inspecting the books. The only exception that 
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may have tangential relevance is §87(2) (g), which states 
that an agency may withhold records or portions thereof 
that: 

"are inter-agency or intra-agency 
materials which are not: 

l. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations •.• 11 

The provision quoted above contains what in effect is a 
double negative. While an agency may deny access to inter
agency or intra-agency materials, it must provide access to 
statistical or factual tabulations or data, instructions to 
staff that affect the public, or final agency policy or de
terminations found within such records. Since the contents 
of the books are reflective of "statistical or factual 
tabulations or data" they are in my opinion accessible. 

The books that you are seeking have in fact been 
available to the public for decades. In this regard, §89(5} 
of the Freedom of Information Law provides that nothing in 
the Law shall be construed to limit or abridge existing 
rights of access granted by any other provision of law or 
by means of judicial determination. In this instance, §51 
of the General Municipal Law has for years granted rights 
of access to "books of minutes, entry, or account" and 
similar documents in possession of municipalities. 

In terms of the Supervisor's desire to interpret 
the books, it is clear that the purpose of the Freedom of 
Information Law is to enable the public to inspect and 
copy records. Presumably, any person has the right to 
interpret or perhaps misinterpret accessible records. 

Additionally, §89(3) of the Law states that an 
agency "shall make 11 records available, and "shall provide 
a copy" of an accessible record upon payment of the re
quisite fees. Therefore, if for example, you requested 
copies of records, the Town would be obliged to make photo
copies. 
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Finally, neither the 'l'own Board by means of a reso
lution nor the Town Supervisor by means of an "executive 
order" may in my view adopt procedures or limit rights that 
conflict with or are more restrictive than those provided 
by a statute enacted by the State Legislature, such as the 
Freedom of Information Law. Therefore, to the extent that 
the Board or the Supervisor has diminished rights granted 
by the Freedom of Information Law, such action would in my 
opinion be invalid. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

~ ~ J(( (Ne'---, 
Robert J. Freeman 
Executive Director 

cc: Karl Balland, Town Supervisor 
Town Board 
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Dear Ms. Luster: 

May 16, 1979 

I have received your latest letter which only re
cently was delivered to this office. Once again your in
quiry concerns rights· of ac~ess to records in possession 
of the Board of Education of the City of New York and 
Community School Board 10. 

Before discussing specifics , I would like t o note 
that all of the information that you requested is in my 
opinion accessible to the extent that it exists. However, 
once again it is important to note at this juncture that 
an agency need not create records in response to a re
quest. Therefore, if, for example, you requested a list 
or tabulations that has not been compiled, the agency need 
not create the record on your behalf. 

In addition, although Fred Goldberg, the Deputy 
Community Superintendent, responded to your request of 
February 26, it is apparent that much of the information 
provided by Mr. Goldberg was inconsistent. with the infor
mation sought. 

The first request mad e in your letter of February 
26 confirms the poi nt made in the previous paragraph. 
You requested the itemized budget of J unior High School 
141, including the number of teachers generally, the 
number of teacher s a ssigned to the "gifteq" program and 
records of particular grants and f unds direc ted to the 
sixth grade IGC program. In response, Mr. Goldberg sent 
you an organization sheet of Junior High School 141. 
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Clearly, the organization sheet is not reflective of the 
budget for the Junior High School. Moreover, any records 
of funding or expenditures relative to a particular school 
or school district are accessible. It is also clear that 
§87(3) (b) of the Freedom of Information Law requires that 
each agency compile a payroll record that indicates the 
name, public office address, title and salary of every 
officer or employee of the agency. In my view, it is 
li~ely that the payroll record required to be compiled 
would provide you with a great deal of the information 
in which you are interested. 

Additionally, while there may be no "lists" or 
tabulations reflective of the information sought, the 
intent of your request is clear. Certainly, portions 
of existing records should in my view be made available to 
the extent that they are responsive to your request. 

The second item sought is the yearly audit made 
by the Auditor-General's Office. Mr. Goldberg responded 
that the District had not yet received the audit. In this 
instance, if the District does not have possession of 
accessible records, there are no records to be made 
available. Nevertheless, if the record is in possession 
of the Auditor-General's Office, it should have been made 
available by that office. 

My response must be the same with respect to the 
third request concerning portions of the audit that relate 
to Junior High School 141. 

The fourth area of inquiry concerns a request for a 
list of all funds received by Community School District 10, 
including the source of funds and amounts. Mr. Goldberg 
stated in his letter that he transmitted the information to 
you. However, you have indicated that the materials sent 
were not responsive to your request. All that I can add is 
that if a line item budget or similar document exists, it 
should be made available. 

The fifth request concerns a list of funds avail-
able to Community School District 10 for which no application 
was made or for which an application may have been rejected. 
Mr. Goldberg responded that "there are no documents that 
the District keeps under the normal course of business with 
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regard to this item." If Mr. Goldberg's assertion is 
correct, no violation of the Freedom of Information Law 
was committed. Nevertheless, members of the Board have 
apparently advised you to the contrary. In this regard, 
§89(3) of the Freedom of Information Law enables an 
applicant to request that an agency "certify that it does 
not have possession of such record or that such record 
cannot be found after diligent search." Similarly, 
§1401.2(6) of the Committee's regulations, which have the 
force of law, requires that a records access officer, 
upon failure to locate records, certify on request that 
"(i) the agency is not the custodian for such records, 
or (ii) the records of which the agency is a custodian 
cannot be found after diligent search." Consequently, 
if you believe that the District does indeed maintain 
custody of the records in question, you may request a 
certification in writing in which a representative of 
the District would certify that the District does not 
maintain custody of the records or that the records 
could not be found after diligent search. 

In conjunction with Mr. Goldberg's statement 
that the District does not keep certain records "under 
the normal course of business," it is emphasized that 
the District cannot discard or dispose of records at 
will. Section 65-b of the Public Officers Law, which 
has been construed to apply to community school dis
tricts in New York City, prohibits any public officer 
from destroying or disposing of records without the 
consent of the State Commissioner of Education. In 
many instances, schedules have been developed for the 
orderly disposition of records. However, if there is 
no schedule extant for the disposal of the records to 
which Mr. Goldberg made reference, consent from the 
Commissioner of Education would be required for their 
disposal. 

Your sixth question regarding the total number 
of students in the gifted and talented program in the 
sixth and seventh grade at Junior High School 141 were 
provided. 

Copies of my response to you will be sent to Mr. 
Goldberg and Chancellor Macchiarola. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

cc: Mr. Goldberg 
Chancellor Macchiarola 

Robert J. Freeman 
Executive Director 
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Mr. Gary E. Divis 
15 Park Row - 18th Floor 
New York, New York 10038 

Dear Mr. Divis: 

May 16, 1979 

Your letter of April 30 addressed to Lieutenant 
Governor Cuomo has been transmitted to the Committee on 
Public Access to Records, which is responsible for ad
vising with respect to the Freedom of Information Law, 
and of which the Lieutenant Governor is a member. 

The correspondence appended to your letter in
dicates that you have unsuccessfully attempted to gain 
access to copies of "any and all press releases or 
statements issued, delivered, made or given by the New 
York City Transit Authority or the New York City Transit 
Police Department in connection with the death of Carmen 
Orsini ••• ". In addition, you have requested regulations 
of the Transit Authority Police Department regarding 
the circumstances under which an officer of that depart
ment "may discharge his revolver or use other deadly 
force." 

In my opinion, the records in which you are 
interested are available. 

The Freedom of Information Law is based upon a 
presumption of access. All records in possession of an 
agency, including the Transit Authority and the Transit 
Authority Police Department, are available, except records 
or portions thereof that fall within one o~ more deniable 
categories of deniable information enumerated in paragraphs 
(a) through (h) of §87(2) of the Law . 

• 



• 

Mr. Gary E. Divis 
May 16, 1979 
Page -2-

First, with respect to the press releases, there 
is in my view simply no justifiable ground for withholding, 
for none of the exceptions to rights of access could 
appropriately be raised. 

Second, the regulations that you are seeking are 
in my opinion available. Relevant to rights of access 
in this instance is S87(2) (g), which states that an agency 
may withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tab
ulations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

The quoted provision contains what in effect is a double 
negative. While an agency may withhold inter-agency 
or intra-agency materials, it must provide access to 
statistical or factual data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within such materials. The regulations in my opinion 
constitute instructions to staff that affect the public 
as well as the policy of the Transit Authority and its 
Police Department. 

This contention is bolstered by the contents of 
a letter sent to me by Mark Siegel, the Assembly sponsor 
of the bill to amend the Freedom of Information Law in 1977. 
In discussing §87(2) (g), Assemblyman Siegel wrote that: 

"[T]he basic intent of the quoted provision 
is twofold. First,' it is the intent 
that any so-called 'secret law' of 
any agency be made available. Stated 
differently, records or portions 
thereof containing any statistical 
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or factual information, policy, 
or determinations upon which an 
agency relies is accessible. Secondly, 
it is the intent that written 
communications, such as memoranda 
or letters transmitted from an 
official of one agency to an official 
of another or between officials 
within an agency might not be made 
available if they are advisory in 
nature and contain no factual in
formation upon which an agency 
relies in carrying out its duties. 
As such, written advice provided by 
staff to the head of an agency that 
is soley reflective of the opinion 
of staff need not be made available." 

In view of the foregoing, it appears that the regulations 
are clearly accessible, for they are reflective of the 
"secret law" of the agency. 

Further, I agree chat your citation of Westchester
Rockland Newspapers v. Moszydlowski, 58 A.D. 2d 235 
(2d Dept. 1977) is appropriate, for the regulations were 
not compiled for law enforcement purposes, but rather 
in the ordinary course of business. Even if it could 
be argued that the regulations were compiled for law 
enforcement purposes, it would in my opinion be unlikely 
that any of the exceptions to rights of access appearing 
in §87(2) (e) could be asserted with justification. 

Lastly, it is emphasized that the head of an 
agency or whomever may be designated to determine appeals 
must render determinations within seven business days 
of his or her receipt of an appeal. In addition, copies 
of appeals and the determinations that ensue must be 
transmitted to the Committee pursuant to §89(4) (a) of 
the Freedom of Information Law. Having reviewed my 
file regarding appeals, no documentation concerning your 
appeal has at this juncture been sent to the Committee. 
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A copy of this response will be sent to the Transit 
Authority. Perhaps its contents will serve to enable 
you to gain access to the records in which you are interested. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF/kk 

cc: Honorable Mario M. Cuomo 
Honorable Harold Fisher 

Sincerely, 

(2,~J . '3 ., f~1, .... ----. 
Robert J. Freeman 
Executive Director 

Office of Counsel, New York City Transit Authority 
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Mr. Hugh Max Furman 
i78-A-2125 
Ossining Correctional Facility 
354 Hunter street 
Ossining, New York 10562 

Dear Mr. Furman: 

May 16, 1979 

I have received your letter regarding a denial of 
access to records by the orange county District Attorney's 
office relative to records concerning your criminal activity. 

It is noted at the outset that your letter appears 
to be an appeal pursuant to 5 u.s.c. §§552 and 552a. 
Please be advised that your citations relate to the federal 
Freedom of Information and Privacy Acts respectively, 
neither of which would be applicable to your request. The 
two federal Acts pertain to records in possession of federal 
agencies. Relevant under the circumstances is the New York 
Freedom of Information Law, which is applicable to records 
in possession of New York state government. New York has 
not enacted a statute amalogous to the federal Privacy Act. 

In addition, this office merely acts in an advisory 
capacity with respect to the interpretation of the New York 
Freedom of Information Law. Although §89(4) (a) of the Law 
requires that agencies transmit to this Committee copies of 
appeals and the ensuing determinations, the Committee is 
not the appropriate office for filing appeals. The pre
viously cited provision of the Freedom of Information Law 
states that a person may appeal to "the head, chief executive 
or governing body" of the agency or the person designated 
to determine appeals. Consequently, it is suggested that 
you attempt to find out who is responsible for determining 

. appeals for Orange County. In the alternative, perhaps you 
should appeal directly to the County Legislature. 
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In terms of rights of access, it would be inappro• 
priate to conjecture as to the propriety of the District 
Attorney's statement regarding access to records of your 
criminal activity without greater knowledge of their con
tents. It is possible that some of the records may be 
available if the harmful effects of disclosure described 
in §87(2) (e) of the Law would not arise. Nevertheless, it 
is also possible that there may in some instances be justi
fiable grounds for withholding. If you could provide more 
specific information regarding the records in which you 
are interested, perh~ps I could give you more specific 
advice. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF;jm 

Sincerely, 

fl. tJ ., ~1- rr- C 
\~'-\}Ul -l . ·1/;,(/t 

Robert J. Freeman f......___,___ 
Executive Director 

cc: David Ritter, District Attorney 
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May 17, 1979 

-Dear Mr. Medford: 

I have received your letter of May 15 regarding 
your unsuccessful attempts to gain access to an assessment 
card from the Nassau County Department of Assessment for 
housing plans that you submitted to the Department. 

In my opinion, the assessment card is clearly 
available. 

First, the Freedom of Information Law is based upon 
a presumption of access. Section 87(2) of the Law pro
vides that all records in possession of an agency are 
accessible, except those records or portions thereof that 
fall within one or more categories of deniable information 
enumerated in paragraphs (a) through (h) of the cited pro
vision (see attached). None of the grounds for denial 
may in my view be appropriately asserted. 

Moreover, since the assessment card consists of 
factual data, it is available under §87(2) (g) (i) of the Law, 
which requires that agencies provide access to "statistical 
or factual tabulations or data" found within "intra-agency" 
materials. · 

Second, §89(5) of the Freedom of Information Law 
states that nothing in the Law shall be construed to limit 
or abridge rights of access previously granted by other 
provisions of law or judicial determination·s. In this 
regard, the courts have long held that the assessment 
information in which you are interested is available. In 
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Sears, Roebuck and Company v. Hoyt, 107 NYS 2d 756 (1951), 
it was held that cards and records contained in a "Kardex 
System" as well as applications made by taxpayers for re
visions of real property assessments are available to the 
public for inspection and copying. Similarly, in Sanchez 
v. Papontas, 303 NYS 2d 711 (1969), an appellate court 
found that pencil-marked data cards in possession of a 
board of supervisors used by county assessors to reappraise 
real property are publicly accessible, even though the 
cards were prepared by a third party, a private company. 

In sum, I believe that there is no justification 
for a denial of access. 

In terms of procedure, §89(3) of the Law permits 
an agency to require that an applicant submit a request in 
writing. The request need only "reasonably describe" the 
records sought. The agency then has five business days 
from its receipt of a request to grant or deny access, or 
acknowledge receipt of the request if a determination cannot 
be made within five business days. When a request is 
acknowledged, a grant or denial of access must be made within 
ten business days of the date of the acknowledgment. If 
for any reason a request is denied, the denial must be in 
writing, provide the reasons for the denial, apprise the 
applicant of his or her right to appeal and inform the 
applicant of the name of the person to whom an appeal should 
be directed. Further, the Freedom of Information Law, §89 
(4) (a), requires that an agency transmit copies of appeals 
and the determinations that ensue to this Committee. 

As noted earlier, a copy of the Freedom of Information 
Law is attached. In addition, enclosed are regulations 
promulgated by the Committee, which govern the procedural as
pects of the Law and have the force and effect of law, and 
an explanatory pamphlet on the subject. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~is~.,__ 
Robert J. Freeman 
Executive Director 

RJF/kk 

Encs. 
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Mr. Joseph Fournier 
Box B 
77-A-3575 
Dannemora, NY 12929 

Dear Mr. Fournier: 

May 17, 1979 

I have received your letter of May 15. As requested, 
enclosed are copies of the advisory opinions in which you 
are interested. 

Your question concerns rights of access to infor
mation compiled by an insurance company for its insured, 
the City of White Plains. In this regard, since the Free
dom of Information Law applies to agencies of government 
Isee attached Freedom of Information Law, definition of 
"agency", §86(3)], records in possession of an insurance 
company would be outside the scope of the Freedom of Infor
mation Law. 

If, however, the information is in possession of 
the insured, the City of White Plains, it would be subject 
to rights of access. Section 86(4) of the Law defines 
"record" to include any information "in any physical form 
whatsoever" in possession of an agency, such as the City. 
Consequently, when the City gains possession of the records 
in question, the Freedom of Information Law would be appli
cable. 

Nevertheless, without greater knowledge of the con
tents of the records, it would be inappropriate to con
jecture as to rights of access. It is possible that one 
or more of the grounds for denial appearing in §87(2) of 
the Law could justifiably be asserted to withhold portions 
of the information. On the other hand, if none of the 
grounds for denial could appropriately be raised, the 
records would be available in their entirety • 
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If you could provide additional information regard
ing the contents of the records in possession of the City 
of White Plains, perhaps I could provide more specific advice. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs • 

Sin~erely, \ 
I, 11 - .• 

ft{1,_ P ;) r1) ,1 OQ1-- ___ . .. __ ~ 
Robert J. Freeman 
Executive Director 
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Stephen Kruger, Esq. 
Schneider, Kleinick, Friedman, 

Miller & Weitz 
11 Park Place 
10th Floor 
New York, New York 10007 

Dear Mr. Kruger: 

May 21, 1979 

I have received your letter of May 14 regarding dis
closure of Attorney Registration Cards by the Office of 
Court Administration (hereafter "OCA"). 

Several calls have been made on your behalf and I 
have obtained the following information from the Office 
of Counsel for OCA. 

First, there is general agreement that much of the 
information contained on the Attorney Registration Cards 
would if disclosed result in an unwarranted invasion of 
personal privacy under the Freedom of Information Law. 
Further, OCA has long contended that it is not subject to 
the Freedom of Information Law based upon the argument that 
it falls within the definition of "judiciary" in §86(1) of 
the statute. While I disagree with the OCA's contention 
regarding the applicability of the Freedom of Information 
Law to OCA, I agree with the stance that it has developed 
thus far with respect to disclosure of the Attorney 
Registration Cards. 

Second, the attorneys with whom I spoke agreed that 
§90(10) of the Judiciary Law serves as the. basis for the 
submission of a registration card and that the majority of 
the information contained in the card would be for the sole 
use of the various Appellate Divisions • 

• 
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It is my understanding that on specific inquiry, the 
name, office address and office telephone number of a 
particular attorney or attorneys will be disclosed. In 
addition, the home address and home telephone nwnber will 
be provided if there is no office address or telephone 
number given. Further, it is clear that no list of attorneys 
or their addresses, telephone numbers or similar identifying 
data will be disclosed. Again, that information is con
sidered to be for the sole use of the OCA and the Appellate 
Division for which it serves as a custodian of the records 
in question. 

If you have additional questions regarding the use 
or disclosure of the information contained within the reg
istration cards, it is suggested that you contact Mr. William 
Bulman of OCA at 488-6540 in New York City. 

I hope that I have been of some assistance. 

RJF/kk 

cc: William Bulman 

Sincerely, 

t'-~-tl'), ~ 
Robert J. Freeman 
Executive Director 
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Mr. Johathan Kwitny 
Staff Reporter 
The Wall Street Journal 
22 Cortlandt Street 
New York, New York 10007 

Dear Mr. Kwitny: 

May 21, 1979 

I have received your letter of May 16 regarding 
your unsuccessful attempts to gain access to approved 
handgun license applications from the New York City Police· 
Department. You have indicated that access has been de
nied officially by the Deputy Police Commissioner for Public 
Information, Ellen Fleysher, who apparently has informed 
you that she is acting on the advice of Lieutenant Edward 
Jordan of the Department's Legal Division and Kenneth Conboy, 
Deputy Commissioner for Legal Matters. 

I respectfully disagree with the officials of the 
New York City Police Department and believe that the re
cords in which you are interested are clearly available. 

As you are aware, I have discussed the matter with 
Lieutenant Jordan, who stated that the legal basis for 
withholding is the decision rendered in Turner v. Codd, 
85 Misc. 2d 483 (1975). While I agree with the holding 
in Turner, I believe that the decision may be distinguished 
from your situation. A review of Turner indicates that the 
statutory basis for the decision is subdivision (1) of 
§400.00 of the Penal Law. The court dealt with a factual 
situation in which plaintiffs were applicants, for pistol 
licenses that had been preliminarily disapproved. The 
crux of the decision dealt with a demonstration of a "need" 
for a license. It had nothing to do with rights of access 
to records, but rather the "need" for a license. In sum, 

·· the controversy in Turner dealt with unapproved applications. 

in my view, the records in which you are interested 
have no relation to subdivision (1) of §400.00 of the Penal 
Law, the focal point of the Turner decision. On the con-
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trary, you have requested approved as opposed to unapproved 
applications for licenses. Consequently, the applicable 
provision of law under the circumstances is subdivision (5) 
of §400.00, entitled "[F]iling of approved applications", 
which states that: 

"[T]he application for any license, if 
granted, shall be a public record. Such 
application shall be filed by the licen
sing officer with the clerk of the county 
of issuance, except that in the city of 
New York and in the counties of Nassau 
and Suffolk, the licensing officer shall 
designate the place of filing in the 
appropriate division, bureau or unit of 
the police department thereof, and in 
the county of Suffolk the county clerk 
is hereby authorized to transfer all re
cords or applications relating to fire
arms to the licensing authority of that 
county. A duplicate copy of such appli
cation shall be filed by the licensing 
officer in the executive department, 
division of state police, Albany, within 
ten days after issuance of the license." 

It is important to emphasize that the first sentence of the 
provision quoted above states that "[T]he application for 
any license, if granted, shall be a public r.ecord." From 
my perspective, there is no room for interpretation of the 
provision, for its direction is clear and unequivocal. 

Although I understand and appreciate the rationale 
for withholding as expressed by Lieutenant Jordan, I do not 
believe that the New York City Police Department or any 
other municipal department subject to subdivision (5) of 
§400.00 has discretion to reject requests for approved 
applications for permits, If the provision is troublesome, 
perhaps alteration by means of legislation would be the 
appropriate means of allaying the fears associated with 
disclosure. Nevertheless, until a different statutory 
direction is provided, the approved applications are in 
my opinion available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Kenneth Conboy 
Ellen Fleysher 
Lt. Edward Jordan 

sl\c\rely, 

~l{A~ j (1LLl~ 
Robert j'. Freeman 
Executive Director 
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Ms. Elsie Heyel 
District Clerk 
City School District 
324 Midland Avenue 
Rye, New York 10580 

Dear Ms. Heyel: 

May 21, 1979 

I have received both your initial letter of May 7 
and the ensuing letter of May 10, which includes minutes 
of an executive session held on January 30. In addition, 
as you are aware, the matter has been discussed to some 
extent with the Superintendent of Schools, Dr. Robert 
Hemberge:r:. 

The issue involves a request by Mr. Roger Stallings 
for records indicating "the appraised value of the Hewlett 
Ave. Property"·and "the list of bids and the amount of each 
bid received by the Board of Education for this property". 

You might remember that I made a phone inquiry with 
respect to your first letter due to a possible disagreement 
concerning disclosure of some of the information requested. 
My response has been delayed due to a change in circum
stances evidenced by the minutes appended ·to your second 
letter. 

Ordinarily I would have advised that, at the very 
least, the bids relative to the property in question be 
available, for disclosure would have no effect upon the 
ability of the District to obtain an optimal price for the 
property. Nevertheless, the minutes indicate that the 
Board determined that "in the best interestj of the District, 

• 
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the property would be removed from the market and all offers 
received to date would be returned. The minutes further in
dicate that it is the intent of the Board to reoffer the 
property "at some future date." 

Based upon the foregoing factual situation, it appears 
that there is justification for a denial of access to the 
records at this time based upon the Freedom of Information 
Law as well as case law. 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of an agency, 
such as the School District, are available, except those 
records or portions thereof that fall within one or more 
enumerated categories of deniable information appearing in 
§87(2) (a) through (h) of the Law. 

Relevant to the situation is §87(2) (c), which states 
that an agency may withhold records or portions thereof 
that "if disclosed would impair present or immient contract 
awards or collective bargaining negotiations ... ". Based 
upon my discussion with Dr. Hemberger, it appears that dis
closure might place the District in an unfair bargaining 
position. Further, it appears that disclosure would "impair" 
the ability of the District to obtain an optimal price for 
the property in question. 

In addition, there is case law which in my view 
might serve as precedent. Sorley v. Village of Rockville 
Centre, 30 A.D. 2d 822, held that records reflective of the 
valuation of real property and bids received could be with
held prior to the consummation of the transactions to which 
the records related if premature disclosure would effectively 
nullify the capacity of the agency to obtain an optimal price. 
Stated differently, the Court held that detriment of the pub
lic interest could result if the agency could not complete 
the transaction at a price most beneficial to the public due 
to premature disclosure. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Rn-~ .. ~ :r (l /,tit,_ 
RoBert J. Freeman 
Executive Director 

RJF/kk 

cc: Roger Stallings 
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May 22, 1979 

Mr. John J. Sheehan 

-Dear Mr. Sheehan: 

I have received your letter of May 10, which in
cludes as an attachment a letter of denial from Paul A. 
DiNardo, Acting Assistant Chief of Police for the City 
of Binghamton. 

You have contended that the denial does not mention 
any of the grounds for denial appearing in the Freedom of 
Information Law. Although I am in general agreement with 
your contention, I cannot conjecture as to the adequacy of 
the specific response, for I have no knowledge of the nature 
of records requested. If you feel that you have been 
improperly denied access, you may, as you are aware, appeal 
in accordance with S89(4) (a) of the Freedom of Information 
Law. 

RJF/kk 

I hope that I have been of some assistance. 

Sincerely, 

J n. J <§ f /lJ_t,.._ 
Rol~J. Freeman - --...__ 
Executive Director 
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Dear Mrs. Paris: 

I have received the copy of my letter that you re
turned with a notation and apologize for failing to be as 
responsive to your inquiry as I could have been. 

However, the initial point made in my letter of May 10 
must be restated. You have contended that the Freedom of 
Information Law "specifically proscribes" disclosure of 
lists, for example, for commercial use. In my view, the 
Law provides no such proscription. While the Law states 
that an agency may deny access to certain categories of 
information, there is no requirement that an agency must 
deny access to the information. Therefore, although an 
agency may deny a request for lists of names and addresses, 
it need not. 

Nevertheless, I will notify the Insurance Department 
of your concerns. Perhaps the Department will be willing 
to take remedial action. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sincerely, · 

~5fl(W.__ 
Robert J. Freeman 
Executive Director 
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Mr. Gerald c. Sternberg 
Records Access Officer 
City of Mount Vernon 
Department of Law 
City Hall, Roosevelt Square 
Mount Vernon, NY 10550 

Dear Mr. Sternberg: 

May 22, 1979 

I have received your letter of May 18 as well as the 
correspondence appended to it. Your inquiry concerns a re
quest addressed to the City of Mount Vernon for inspection 
of CETA personnel files. In terms of background, you have 
stated that the City does maintain personnel records of CETA 
employees, but that the City does not administer the CETA 
program. On the contrary, it appears that the County is 
charged with the duty of administering the CETA program and 
that the City of Mount Vernon is merely a recipient of ser
vices provided by the u.s. Department of Labor through the 
County government. 

In response to the request, you have stated that 
§89(2) of the Freedom of Information Law, which pertains to 
the protection of personal privacy, provides you with the 
right to deny a request for "unlimited access to peraonnel 
records." Second, you have stated that the request is not 
sufficiently specific to determine which portions of CETA 
personnel records have been sought for inspection. And 
third, you wrote that the local CETA administrator has no 
authority to make decisions regarding the eligibility of 
CETA employees. Consequently, you have referred the appli
cant to Westchester County's Office of Employment and 
Training to obtain that information. · 

• 

I am in general agreement with your contentions. 

With respect to the first question, §87{2} {b) of 
the Freedom of Information Law provides that an agency may 
withhold records or portions thereof which if disclosed 
would result in "an unwarranted invasion of personal pri
vacy." In addition, §89(2) (b) lists five illustrative ex-

• 
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amples of unwarranted invasions of personal privacy. In all 
likelihood, personnel records indeed contain information 
which if disclosed would result in an unwarranted invasion 
of personal privacy. For example, social security numbers, 
employment histories, or personal references of applicants 
for employment would in my view result in an unwarranted in
vasion of personal privacy if disclosed Isee also §89(2) (b) 
(i)]. Contrarily, other portions of personnel records may 
be available, for disclosure in such instances would result 
in a permissible as opposed to an unwarranted invasion of 
personal privacy. Nevertheless, since a request to inspect 
if granted would result in a review of both accessible and 
deniable information, I believe that the request may justi
fiably be denied unless an accommodation can be reached. 

For instance, if the request could be narrowed in 
order that particular portions of records sought could be 
identified, deletions of personal details which if dis
closed would result in an unwarranted invasion of personal 
privacy could be made after copying records. In such a 
case, the City could assess a fee for photocopying and 
thereafter provide copies after having deleted appropriate 
portions of the records. In sum, I agree with your con
tentions that the Freedom of Information Law does not re
quire the City to grant unlimited access by means of in
spection to personnel records. 

The second question regarding the specificity of 
the request has been considered indirectly by my response 
to your first question. If the request could be more specific, 
perhaps portions of records could be provided after having 
deleted identifying details to protect privacy. Further, it 
is emphasized that §89(3) of the Law requires that an applicant 
"reasonably describe" the records sought. If the request 
for personnel records is so broad that you cannot determine 
what has been requested, it is suggested that you attempt to 
negotiate with the applicant in order that his request reason
ably describes the records in which he is interested. 

And finally, based upon our conversation and the con
tents of your letter, it is clear that the City of Mount 
Vernon is merely a recipient of the services provided by the 
CETA program and that is has no authority to administer the 
CETA program. Consequently, if the City does not have posses
sion of records regarding the eligibility of CETA employees 
or the administration of the CETA program, there are no re
cords to be made available. From my perspective, you acted 
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appropriat~ly by directing the applicant to the source of the 
information, in this case Westchester County. Moreover, you 
have no responsibility to obtain records from beyond the 
limit of the City's jurisdiction under the Freedom of Infor
mation Law. As such, it would appear that you engaged in 
a reasonable course of action, i.e. directing the applicant 
to the most appropriate source of the information requested. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sin/)rely, 

~11vJj ~ 
Robert J. ireeman ~ 
Executive Director 

RJF:jm 

cc: Eugene Scancarelli, Esq • 
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Mr. Joseph Fournier 
Box B 
77-A-3575 
Dannemora, NY 12929 

Dear Mr. Fournier: 

As requested in your letter of May 21, I have en
closed the advisory opinions to which you made reference. 

Your inquiry concerns rights of access to records 
in possession of the City of White Plains relative to a 
claim made against the City. 

1 

Again, to provide you with specific advice concern
ing rights of access, I would need more information regard
ing the records in which you are interested. Nevertheless, 
as you are aware, the Freedom of Information Law is based 
upon a presumption of access. All records in possession of 
an agency, such as the City of White Plains, are available, 
except those records or portions of records that fall with
in one or more categories of deniable information enumer
ated in §87(2) (a) through (h) of the Law. Based upon the 
information provided in your letter, it appears that the 
records in question were transmitted from an insurance com
pany to the City. Consequently, it does not appear that 
any of the grounds for denial listed in the Law could appro
priately be raised. However, as noted prev.iously, without 
greater familiarity with the records, I must in good faith 
advise that there may be portions of the records that could 
justifiably be withheld. For example, there may be names 
of individuals which if disclosed would result in an un
warranted invasion of personal privacy. 

It is suggested that you request the records. If 
you are denied, the denial must be in writing, provide the 
·reasons and apprise you of the name and address of the person 
to whom an appeal should be directed. By being informed of 
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the reasons for a denial, more can be learned of the nature 
and contents of the records. In addition, if you are not 
satisfied with the City's response, I will be in a better 
position to attempt to mediate. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs • 

Robert J. 
Executive 

t/(,U,--
'', 

Freeman 
Director 
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May, 24, 1979 

Dear Mr. Whalen, 

I have received your letter of May 23, which raises 
questions under both the Freedom of Information Law and the 
Open Meetings Law. 

Your first question concerns rights of access to 
the time sheets of an internal auditor employed by the 
Brentwood School District. You are interested in review
ing time sheets of his work from January to the present. 

It is noted at the outset that tfie Freedom of Infor
mation Law is based upon a presumption of access·. All re
cords in possession of an agency, such as a school district, 
are available, except those records or portions thereof 
that fall within one or more categories of deniable infor
mation enumerated in 587(2) (a) through (h) of the Law- (see 
attached, Freedom of Information Law). 

In my view, none of the exceptions to rights of 
access could appropriately be raised to withhold the time 
sheets that you are seeking. 

While S87(2) (b) of the Law provides that an agency 
may withhold records ·or portions thereof .which if disclosed 
would result in an "unwarranted invasion of personal pri
vacy," case law interpreting the privacy provisions of the 
Law in my view can be cited aa a· basis for <:1isclosure. The 
courts have consistently determined that· public employees 
require less protection in terms of privacy than the public 
generally. In brief, the courts have held that re~ords 
that are relevant to the performance of the official duties 
of public employees are accessible, for q,isclosure would 
result in a permissible as opposed to an unwarranted in
vasion of personal privacy [see e.g,, Farrell v . Village 
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Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. 
County of Monroe, 59 AD 2d 309 (1977)1 and Montes v. State, 
406 NYS .2d 664 (Court of Claims, 1978)] • Convers-ely, portions 
of records that identify public employees that have no rele
vance to the. performance of their official duties may justi
fiably be withheld, for disclosure would in such instances 
result in an unwarranted invasion of personal privacy (see 
e.g., Matter of Wool, Sup.· Ct., Nassau Cty., NYLJ, Nov. 22, 
1977). 

Under the circ\.ll'tlstances, a time sheet indicating 
when a public employee works is in my opinion clearly rele
vant to the performance of his official duties. Consequent
ly, I believe that disclosure would constitute a permissible 
rather &han an unwarranted invasion of personal privacy. 

I would like to point out that information irrele
vant to the performance of official duties found on the 
time sheet, such as a social security number, for example, 
may in my view be deleted from the time sheet, Neverthe
less, the remainder should be disclosed. 

The second question pertains to the action of the 
President of the Brentwood Board .of Education, who, accord
ing to your letter, takes official votes without permitting 
the remaining members of the Board to state "whether they 
are in favor or against or abstaining from the motion being 
presented. 11 You have also indicated that "the President 
has voted in behalf of all the trustees" with respect to 
"several motions critical to the School District." 

In my opinion, a single member of a board, regard
less of his or her title as president or chairman, cannot 
act singly on behalf of the remaining members of a board. 

The actions taken by a school board are governed 
in part by the provisions of the Open Meetings Law, which 
is applicable to all public bodies that are required to 
act by means of a quorum Isee attached, Open Meetings Law, 
§97 (2)]. 

In this regard, other statutes make clear that 
only a majority of the total membership of a public body, 
including the School Board, may act on behalf of the body. 
Specifically, I direct you to the definition of "quorum" 
which is defined in §41 of the General Construction Law 
as follows: 
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"IW]henever three or more public officers 
are given any power or authority, or three 
or more persons are charged with any pub
lic duty to be performed or exercised by 
them jointly or as a board or similar 
body, a majority of the whole number of 
such persons or officers, at a meeting 
duly held at a time fixed by law, or by 
any by-law duly adopted by such board or 
body, or at any duly adjourned meeting 
of such meeting, or at any meeting duly 
held upon reasonable notice to all of 
them, shall constitute a -quorum and not 
less than a majority of the whole number 
may perform an exercise such power, 
authority or duty. For the purpose of 
this provision the words 'whole number' 
shall be constcued to mean the total 
mnnber which the board, commission, body 
or other group of persons or officers 
would have were there no vacancies and 
were none of the persons or officers 
disqualified from acting." 

The quoted provision clearly applies to school boards. Con
sequently, the Brentwood Board may act only by means of a 
quorum, a majority vote of its total membership. 

Moreover, it is clear that the language in the Edu
cation Law evidences an intent that a group of individuals 
acts as a corporate board of directors for a school district, 
a public corporation. Specifically, §2(14) of the Education 
Law states that: 

"IT]he term 'board of education' shall 
include by whatever name known the 
governing body charged with the general 
control, management and responsibility 
of the schools of a union free school 
district, central school district, 
central high school district, or of a 
city school district." 

By means of the reference to a "body," it is clear that no 
single member of a board of education has a greater vote 
or authority than any other member of a board of education. 
Consequently, the ,resident of the Board cannot in my opin
ion act individually on behalf of the Board as a whole • 
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Lastly, it is also important to note that the Free
dom of Information Law, S87(3} (a), requires that the School 
District compile a record of votes identifiable to each 
member in ~ery instance in which a vote is taken. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

cc: Guy DiPietro 
Anthony Felicio, President 

SiAJ~~1 ~. f~ 
Robert J. Freeman 
Executive Director 
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Dear Mr. Dudenhoefer: 

I have received your letter of May 20, which indicates 
that you have unsuccessfully attempted to gain access to 
reports of investigators of the Nassau County Probation De
partment. According to your letter, the reports are pro
vided to the court in order to assist it in making a deter
mination regarding custody. You have also stated that the 
Probation Department contends that §390.50 of the Criminal 
Procedure Law makes the report confidential. 

Although I disagree with the basis for the denial 
offered by the Probation Department, it ~ppears that there 
is right of access to the reports. · 

As you are aware, S390.50 of the Criminal Procedure 
Law concerns pre-sentence reports of individuals who have 
been convicted of crimes. Having discussed the matter with 
Counsel to the New York State Division of Probation on your 
behalf,. we agreed with your contention that the Criminal 
Procedure Law cannot be cited to withhold.the reports in 
question. Counsel also stated in passing that investigations 
are conducted by unbiased professionals. 

Most relevant under the circumstances are the provisions 
of Family Court Act. Specifically, §166 of the Family cour; 
Act states that the court shall not permit "indiscriminate!' 
access to Family Court records. Stated di_f ferently, a Family 
Court has broad discretion to grant or deny• access to records. 
based upon the circumstances surrounding a request. 

However, I have been informed by the Division of Pro
bation that, as a matter of practice, attorneys for the parties 
are_ generally granted access to the investigative reports in 
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which you are interested. Therefore, although you may not 
have the capacity to inspect the reports, it is possible 
that your attorney may do so on motion before the Court. 
Perhaps you can suggest to your attorney that he or she 
take appropriate steps to seek inspection of the reports. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF/kk 

Sincerely, 

~JfS -~i..,.._____ 
Robert J. Freeman 
Executive Director 
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Ms. Barbara Letvin 
Town of Gates 
1605 Buffalo Road 
Rochester, NY 14624 

Dear Ma. Letvin: 

(5?8) 474-25i8,2lal 

May 28, 1979 

I have received your letters of May 16 and May 22 
regarding your unsuccessful attempts to gain access to re
cords- from the Town of Gates, Your inquiry pertains to a 
request to inspect the "audit results done by the Finance 
Director ••• on the bail and fine accounts of Justice Michael 
Cerretto." 

As you have described the situation, it appears that 
despite your position as a member of the Town Board, you have 
met with resistance from each of the town officials encountered 
in your efforts to inspect the records. 

For the reasons offered in the ensuing paragraphs, I 
believe that the records in which you are interested are 
accessible to you as a member of the Town Board and to any 
person under the" Freedom of Information Law. 

First, it appears that the Town Clerk is the only 
records access officer for the Town. In response to your 
request, he wrote that he did not have in his office or in 
the files of the Town Clerk's Department any of the infor
mation requested. ,In this regard, since the Town Clerk is 
the sole records access officer, he has specific responsi
bilities under the regulations promulgated by the Committee 
on Public Access to Records, which have the force and effect 
of law. As records access officer, even though the Clerk 
may not have the records sought in his physical possession, 
he is responsible for coordinating the Town's response to 
requests and for locating records {see attached regulations, 
§1401.2(a) and (b)]. Therefore, if the records sought are 
in possession of the agency, the Town, the Clerk as records 
access officer is responsible for locating them and respond
ing appropriately. 
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Yo,ur letter indicates that "the Town does indeed 
have copies or originals of the reports regarding the audit 
as acknowledged by Mr. Asam." Nevertheless, in response to 
your request, the Clerk stated that he did not have the re
cords in his office and that the records constituted an 
'' internal matter" • In my opinion, if the records are in 
possession of the Town they are clearly subject to rights 
of access. 

In this regard, §86(4)of the Freedom of Information 
Law d·efines "record" to mean "any information kept, held, 
filed, produced or reproduced by, with or for an agency or 
the state legislature, in any physical form whatsoever ••• " 
In view of the breadth of the definition, it is clear that 
any information in possession of an agency, including the 
Town, is subject to rights of access. The fact that records 
may be characterized as an "internal" or may relate to an 
"internal matter" is irrelevant. 

Moreover, the Freedom of Information Law is based 
upon a presumption of access. Section 87(2)' of the Law 
states that all records in possession of an agency are 
available, except those records or portions thereof that 
fall within one or more specific categories of deniable 
information. 

Under the circumstances, it would appear that audit 
results and related documentation are accessible. Relevant 
to the situation is §87(2) (g), which states that an agency 
may withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or datar 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

The quoted provision contains what in effect is a double 
negative. While an agency may withhold inter-agency or 
intra-agency materials, it must provide access to statistical 
or factual tabulations or data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within such materials. To the extent that the infor
mation regarding the audit constitutes "statistical or factual 
tabulations or data," it is clearly available. 
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Another allegation concerns the contention of Mr. 
Cerretto that the bail account "is his personal account." 
You stated further that you questioned whether"a public 
official can receive moneys into a private account and have 
this closed." Again, to the extent that the Town maintains 
custody of the records in question, they fall within the 
definition of "record" and therefore are subject to rights 
of access. 

It is noted at this juncture that courts and court 
records are not subject to the Freedom of Information Law 
Isee §86(1) and (3) regarding the definitions of "judiciary" 
and "agency" respectively.] However, this is not to be con
strued to mean that court records are confidential, for the 
vast majority of court records are accessible. For example, 
§2019-a of the Uniform Justice Court Act requires justices 
subject to that Act to maintain criminal dockets which "shall 
be at all times open for inspection to the public." The cited 
provision also states that "[S]uch docket shall be and remain 
the property of the village or town of the residence of such 
justice ••• " Section 2019-a further states that: 

"II]t shall be the duty of every such 
justice, at least once a year and upon 
the last audit day of such village or 
town, to present his records and docket 
to the auditing board of said village or 
town, which board shall examine the said 
records and docket, or cause same to be 
examined and a report thereon submitted 
to the board by a certified public accoun
tant, or a public accountant and enter in 
the minutes of its proceedings the fact 
that they have been duly examined, and 
that the fines therein collected have 
been turned over to the proper officials 
of the village or town as required by law. 
Any such justice who shall willfully fail 
to make and enter in such records and 
docket forthwith, the entries by this 
section required to be made or to exhibit 
such records and docket when reasonably 
required, or present his records and docket 
to the auditing board as herein required, 
shall be guilty of a misdemeanor and shall, 
upon conviction, in addition to the punish
ment provided by law for a misdemeanor, 
forfeit his office.~ 

In view of the foregoing, the results of the audit must be 
submitted to the Town "auditing board". Consequently, it 
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appears that town officials must gain possession of the re
cords in which you are interested. 

In addition to the provisions quoted above, §255 of 
the Judiciary Law states that: 

"IA] clerk of a court must, upon request, 
and upon payment of, or offer to pay, the 
fees allowed by law, or, if no fees are 
expressly allowed by law, fees at the 
rate allowed to a county clerk for a 
similar service, diligently search the 
files, papers, records, and dockets in 
his office; and either make one or more 
transcripts or certificates of change 
therefrom, and certify to the correct
ness thereof, and to the search, or 
certify that a document or paper, of 
which the custody legally belongs to 
him, can not be found." 

It is noted that I have contacted the Legislative Counsel of 
the Office of Court Administration on your behalf, who has 
confinned my contention that §255 is applicable to records in 
possession of justice courts. Consequently, even though the 
Freedom of Infonnation Law may not be applicable to records 
in possession of a court, statutes within the Judiciary Law 
and the Unifonn Justice Court Act indicate that the records 
in question should be made available to the public. 

With respect to the ability of the Town Justice to 
use a personal account for the purpose of conducting official 
business, I can only suggest that the matter should be raised 
before either the State Department of Audit and Control or 
the Office of Court Administration, for I have no expertise 
regarding requirements relative to accounting. Nevertheless, 
it is noted that in a situation in which a public official 
maintained that notes taken at a meeting were personal pro
perty, even though they were preserved as a reference in the 
course of his official duties, it was judicially determined 
that the notes .were "records" subject to rights of access 
granted by the Freedom of Information Law {Warder v. Board 
of Regents, 410 NYS 2d 742 (1978)]. Therefore, to reiterate, 
if the records are in possession of an "agency" as defined 
by the Freedom of Information Law or a clerk of a court under 
§255 of the Judiciary Law, they are in my view subject to 
rights of access. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

cc: Jack Hart 
Justice Michael Cerretto 

Sincerely, 

fv~!J.~---
Robert J. Freeman 
Executive Director 
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Dear Mr. Wood: 

May 28, 1979 

I have received your letter of May 22. Your inquiry 
has been presented in chronological order, and my comments- \ 
will appear in like manner. 

The first question concerns closed meetings held 
by "Party A", which is represented by all five members of 
the Village Board of Trustees. Stated differently, all of 
the members of the Village Board of Trustees are members of 
a single political party. Therefore, the question is whether 
the gatherings that you described are "political caucuses" 
exempt from the Open Meetings Law, or meetings subject to the 
Law. 

Section 103(2) of the Law states that the Law does 
not apply to "deliberations of political committees, con
ferences and caucuses." It is noted at this juncture that 
in the past it has been advised that public bodies represented 
by a single political party do not engage in "political" 
caucuses when they are discussing the busipess of the public 
body rather than business of a political party nature. If, 
as in the example that you .described, there was a work session 
held to discuss the budget prior to its adoption, I believe 
that such a gathering was held for the purpose of discussing 
public rather than political party business. As such, it 
should in my view have been open to the public. 

It is emphasized that the definition of "meeting" 
appearing in §97 (1) of the Law has been construed broadly 
by the courts. Specifically, the court of Appeals, the 
state's highest court, affirmed an Appellate Division decision 
which held that any convening of a quorum of a public .body 
for the purpose of discussing publ i c business is a "meeting" 
subject to the Open Meetings Law, whether or not there is 
an intent to take action and r egardless of the manner in 
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which it may be characterized (Orange Count~ Publications v. 
Council of the Cit! of Newburgh, 60 AD 2d 409, aff'd 45 NY 
2d 941). The foca po!nt of both appellate decisions was 
the statement of intent in the Law (see §95), which indicates 
that every step of the decision-making process is intended 
to be subject to the Law. From my perspective, to close the 
deliberative process and preclude public observance of the 
performance of public officials by classification of a meet
ing as a political caucus would contradict the stated purpose 
of the Law as evidenced in the statement of intent. Therefore, 
in my opinion, a meeting of the entire ~embership of the Board 
of Trustees for the purpose of discussing public business can
not be characterized as a political caucus, thereby nullifying 
the requirements of the Open Meetings Law. On the contrary, 
I believe that such a gathering is a meeting subject to the 
Law in all respects. 

In addition, §99 of the Law requires that all meetings 
must be preceded by notice. If a meeting is scheduled at 
least a week in advance, notice must be given to the public 
and the news media not less than seventy-two hours prior to 
the meeting. If the meeting is scheduled less than a week in 
advance, notice must be given to the public and the news media 
"to·the extent practicable" at a reasonable time prior to the 
meeting. As such, notice must be given prior to all meetings, 
whether regularly scheduled or otherwise. 

Your last comment concerns your attempts to study 
the Village's tentative budget. Although the Village Clerk 
said that you were "welcome" to review the tentative budget, 
you wrote that you were informed later that you could not 
keep copies of the tentative budget prepared for the public 
hearing unless you paid twenty-five cents per page. In this 
regard, once you have obtained a record, I believe that it 
is your property. I do not believe that a Village official 
can re~use to permit you to keep it unless you pay a fee. 
The Freedom of Information Law permits an agency to assess 
a fee of no more than twenty-five cents per photocopy. Con
sequently, in most circumstances, I would agree that the 
Village could charge on that basis. However, there are 
special provisions in the Village Law pertaining to the 
tentative budget. Section 5-504 of the Village Law requires 
that the budget officer for a village "shall furnish a copy 
of the tentative budget and the budget message, if any, to 
each member of the board of trustees and he shall reproduce 
for public distribution as many copies as he may deem necessary." 
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Although the quoted provision does not state how many copies 
of the tentative budget must be reproduced or that they should 
be made available free of charge, it would appear that the 
purpose of disclosing a tentative budget is to permit the pub
lic to become familiar with its contents. It appears further 
that there is an intent in the Village Law that a number of 
copies of a tentative budget be made available to the public 
free of charge. Since I am unaware of the numbers of copies 
prepared or members of the public that requested copies, I can
not appropriately comment with respect to the requirement of a 
fee under the circumstances. Nevertheless, it appears that 
the intent of the provision concerning the tentative budget 
and its disclosure is to enhance the ability of the public to 
learn the nature and contents of a tentative budget. 

You also mentioned "reports from reliable sources" 
of gatherings of the members of the Board in the Village 
Hall without notice to the news media or the public. Again, 
I must emphasize that the state's highest court held that any 
gathering of a quorum of a public body for the purpose of dis
cussing public business is a meeting. Whether the meeting is 
characterized as "formal" or "informal" is irrelevent when 
the ingredients described in the judicial decisions are present. 

The next situation that you described concerns the 
firing of the acting fire chief and the selection of his 
successor. You indicated that a Civil Service examination 
was given and that the single individual who passed was 
neither chosen nor interviewed. I have contacted the Director 
of the Division of Municipal Affairs of the State Department 
of Civil Service on your behalf. He informed me that there 
is no requirement that the chief be chosen from a list con
sisting of one who passed an examination. In essence, based 
upon the information given to me, the Village did not act im
properly with respect to its selection of a new fire chief. 

Although the action taken regarding the fire chief 
may have been proper, it is important at this juncture to 
describe the structure of the Open Meetings Law. As noted 
earlier, the term "meeting" has been construed broadly by the 
courts. Further, §98(a) of the Law requires that all meetings 
be convened as open meetings. While executive sessions may 
be held to discuss certain subject matter, it is clear that an 
executive session is a portion of an open meeting during which 
the public may be excluded; it is not separate and distinct 
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from a meeting [see §97(3)]. Moreover, the Law sets forth a 
procedure for entry into executive session. Specifically, 
§100(1) of the Law states that: 

"IU]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 

In view of the foregoing, a public body must take the steps 
described above in order to hold an executive session. 
Additionally, discussion in executive session is restricted 
to the subjects described in paragaphs (a) through (h) of 
§100(1). Consequently, a public body cannot go into executive 
session to discuss the subject of its choice; it may do so only 
in accordance with the provisions of §100 of the Open Meetings 
Law. 

Lastly, you have asked what can be done to insure 
that the Open Meetings Law is followed. Generally, I believe 
that the public and the news media by being present, inter
ested and informed can do much to insure compliance with the 
Law. In terms of legal remedies, if, for example it is known 
in advance that a closed meeting will be held, injunctive re
lief may be sought which would preclude a public body from 
holding a closed meeting. If, for example, a public body takes 
action behind closed doors that should have been taken during 
an open meeting, a court has the authority to make the action 
taken in violation of the Law null and void. A court also has 
discretionary authority to award reasonable attorney fees to 
the party that prevails. 

A copy of my response to you will be sent to the 
Village Board of Trustees. Although an opinion of this Com
mittee is not legally binding, the courts have in many instances 
cited the opinions as the basis for their own. Consequently, 
while the Committee has no power to enforce the Law, the courts 
have often given great weight to opinions of the Committee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 
Enc. 
cc: Village Board of Trustees 

Sincerely, 

ti,_\ f ;j ( i//;· : ,., ., .. v1, ' 
Robert J. Freeman 
Executive Director 
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May 29, 1979 

Dear Mr. Dalrymple: 

Your letter addressed to the Honorable Robert Abrame 
has been transmitted to the Committee on 'Public Access to 
Record■, which ia responsible for advising with respect to 
the Freedom of Information Law. 

It is noted that Mr. Abrams is not the Secretary of 
State, but the Attorney General for the State of New York. 

You have requested "a copy of all police records in 
the possession of · the state." You have further indicated that 
your request "should include all po lice intel ligence data 
gathered by the State Police, the New York City Police D_epart
ment and the notorious Bureau of Speci al Services, legally or 
illegally." 

There are several comments that I would like to make 
regarding your request . 

First, the Freedom of Information Law requires that 
an applicant "reasonably describe" the records in which he 
or ahe is interested. In my opinion, a request for all police 
records in the state does not meet this requirement • 

. 
Second, the Law provides that . certain types of re·corda 

may be withheld. For example, records compiled for law enforce
ment purposes which if disclosed would interfere with an inves
tigation may justifiably be withheld. Certainly many police 
records, particularly thoae related to ongoing inveat1gat1on■, 
could be withheld. 

Third, every agency in the atate !• required to de•t9-
nate a "records acceaa officer" for the purp~se ot responding 
to request■• Aa auoh, any requests that are made should be 
directed to the· record■ access officers of the agencies in poa
aeasion of the record■ in which you are interested. There is 
no single agency that maintains custody o f all police records. 
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Fourth, the Freedom of Information Law states that 
an agency may assess a fee of up to twenty-five cents per 
photocopy. In addition, the agency may require that the 
fee be paid in advance. Consequently, if your request is 
voluminous, it is possible that the cost to you will be high. 

In short, it is suggested that you attempt to narrow 
your requests to ~articular areas or aspects of police records 
and transmit them to the agencies in possession of the records. 
To enhance your understanding of the operation of the Freedom 
of Information Law, I have enclosed a copy of the Law as well 
as an explanatory pamphlet on the subject. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~1/~ 
Robert J. Freeman 
Executive Director 
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-Dear Mr. Gagne: 

I have received your letter of May 1, which waa de-
livered to this office on May 22. Al though the office• of -·· -· 
the Committee have been moved to 99 Washington Avenue, that 
address is considered an "annex" of the Department of State. 
Consequently, all correspondence with the Committee should 
continue to be addressed to 162 Washington Avenue, Albany, 
New York 12231. 

Yo ur first question concerns the status o f the New 
York City Office of the Ombudsman under the Freedom of In
formation Law. Specifically, you have asked whether the 
Office of the Ombudsman is subject t o the Law. 

In my opinion, the Office of t he Ombudsman clearly 
fall s withi n the framework of t he Freedom o f Information Law. 
Section 86(3) of the Law defines "agency" to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or ot~er 
governmental entity performi ng a 
governmental or proprietary function 
for the state or any one or more 
municipalities there0f, except the 
judiciary or the state legisla_ture." 

Under the definition, the Office of the Ombudsman is a municipal 
office as well as a governmental entity performing a govern
mental function for a municipality the City of New York. 
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Further, since New York City is a public corporation, 
the regulations promulgated by the Office of the Mayor are 
applicable to the Office of the Ombudsman in conjunction with 
the requirements contained within S87(1} (a) of the Preedom 
of Information Law. 

Based upon the same reasoning, I believe that each 
of the •bureaus, offices, divisions, departments, etc." to 
which reference is made in the Master Index are subject to 
the Preedom of Information Law and the uniform rules pertaining 
to the administration of the Freedom of Information Law, with 
certain exceptions. As you are aware, the definition of 
"agency" specifically excludes the "judiciary", which is de
fined in §86(1) to mean the courts of the state. Therefore, 
any courts included in the Master Index are not subject to the 
Freedom of Information Law. 

Lastly, you have questioned whether rule S(d) con
tained in the "Uniform Rules" is contrary to the Freedom of 
Information Law. Having reviewed the provision that you 
cited, I believe that it is similar to and in compliance with 
§1401.S(d) of the regulations promulgated by the Committee, 
which state!that: 

"[I]f the agency does not provide 
or deny access to the record sought 
within five business days of receipt 
of a request, the agency shall furnish 
a written acknowledgment of receipt 
of the request and a statement of the 
approximate date when the request 
will be granted or denied. If access 
to records is neither granted nor 
denied within ten business days after 
the date of acknowledgment of receipt 
of a request, the request may be con
strued as a denial of access that may be 
appealed." 

In view of the foregoing, I do not believe that SS(d) of 
the Uniform Rules is violative of the Freedom of Information 
Law. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Robh~zl~ 
Executive Director 

RJF/kk 

cc: Office of the Ombudsman 
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Dear Mr. Greenberg: 

June 6, 1979 

I have received your letter of May 22. Your questions 
involve the interpretation of both the New York State 
Freedom of Information Law and the Family Education Rights 
and Privacy Act, commonly known as the "Buckley Amendment". 

The first question concerns a situation in which 
three classes of the same grade are located in a single school 
building-and in which test scores are tabulated by class and 
set forth alphabetically. You have indicated that there 
are approximately twenty-five students in each class. Your 
question is whether the test scores must be made available 
if the names on the tabulation sheets are deleted. 

In my opinion, even if identifying details are deleted, 
the tabulations may be withheld, because scores listed 
alphabetically could identify particular students if dis
closed. In this regard, §99.3 of the regulations promulgated 
by the United States Department of Health, Education and 
Welfare pursuant to the Buckley Amendment" (Federal Register, 
Vol. 41, No. 118, June 17, 1976) defines "education records" 
to include records that "are directly related to a student 
and are maintained by an educational agency or institution ••• " 
Further, the same provision defines "disclosure" to include 
the "communication of education records of the student or 
the personally identifiably information contained therein, 
orally or in writing, or by electronic means, or by any other 
means to any party." Since the Buckley Amendment prohibits 
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the disclosure of education records that would identify a 
particular student or students to all but specific persons, 
the alphabetical listing may'in my view be withheld. Again, 
even if identifying details are stricken from a tabulation 
of test scores, it is likely that some students could be 
identified if the scores appear alphabetically. 

Your second question is whether my response would be 
different if the twenty-five names in each class were not 
listed alphabetically. My answer must be in the affirmative, 
for a list of test scores that could not in any way identify 
a particular student or students would not in my opinion if 
disclosed violate either the Buckley Amendment or the Free
dom of Information Law. Under those circumstances, I believe 
that such a listing would constitute a "factual tabulation" 
accessible under the Freedom of Information Law. 

Your last question is whether there is any obligation 
on the part of a municipality to "scramble a listing" in 
order that "the names are not set forth in the same sequence 
as in the original document." In this regard, the Freedom 
of Information Law, S89(3), specifically states that an 
agency need not create a new record in response to a request. 
Since the "scrambling" of information contained in the list 
would involve the creation of a new record, I do not feel 
that a municipality is obliged to do so. Additionally, 
there is no provision of which I am aware in either the 
Buckley Amendment or the regulations promulgated thereunder 
that would require the compilation of a new record in such 
a manner that students would not be identified. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

/ f ,f ,, " 
, /: L ,111 

' _,. j • ' I l_,u. ,: ___ 
Robert J. Freeman · 
Executive Director 

RJF/kk 
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Dear Mr. MoGrawc 

June 6, 1979 

Thank you for seeking my views regarding A. 7112 
and its counterpart, s. 6089. The proposal deals· largely 
with disclosure of trade secrets and would, if enacted, 
a:mend the Public Officers Law, the Penal Law and the Execu~ 
tive Law. 

As Executive Director of the Committee on Public 
Access to Records, which is charged with the duty of advis
ing with respect to the Freedom of Information Law (PubJic 
Officers Law, §§84-90), my comments will be directed only 
to those portions of the bill that oertain to the Public 
Officers Law. 

It is emphasized at the outset that the bill in my 
opinion is defective in several areas. 

First, the general thrust of the proposal is con
tradictory to both statutory and common law, Section 5 of 
the bill would place the burden on the government to demon
strate that records should not be considered trade secrets 
and, therefore, "exempted" from disclosure. Stated differ
ently, while gover,unent through the years has been required 
to prove why it should not disclose, here it would be required 
to prove why it should disclose. Moreover, from an historical 
perspective, long before the enactment of the Freedom of 
Information Law in 1974, the courts held that a request for 
or a stamp of confidentiality or privilege regarding records 
submitted to government by third parties is all out meaning
less. "!T]he concern ••• is with the privilege of the publie: 
off±cer, the recipient of the communication." {Langert v. 
'l'enney, 5 A.D. 2nd 586, 589 (1958}; see also People v. Kea.tins, 
286 App. Div. 150 (1955), Cirale v. 80 Pine St. Corp., 35 NY 
2d 113 (1974) .J The passage of the Freedom of Information 
Law confirmed this principle by placing tne burden of defend-
ing secrecy on the government, the custodian of records, 
rather than a third party that may have submitted records 
to the government, 
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Second, and perhaps most important, the proposed 
§89{5) {f) would prohibit an officer, employee or agent 
of an entity subject to the Freedom of Information Law 
from disclosing information designated as a "trade secret". 
The problem here is that once a record is designated a 
trade secret, it could forever remain a trade secret and 
exempt from disclosure. Today's trade secret may be tomorrow's 
common knowledge. As stated in a recent congressional study 
of the federal Act's trade secret exemption, "commercial 
or financial information loses its confidential character 
over time and a determination of confidentiality made at 
an earlier time can become meaningless" !House Report No. 
95-1382, Freedom o:f Information Act Requests 'for Business 
Data and Reverse - FOIA Lawsuits, p. 35 (1978)]. The pro
posal would needlessly and even harmfully block disclosure 
of records once, but no longer, justifiably deniable. 

Additionally, Congress has considered and rejected 
the possibility of incorporating an agency's promise of 
confidentiality inte a statutory framework: 

"IT]he promise of confidentiality test ••• 
establishes no standards for deciding 
when a promise should be made and 
agencies would appear to have complete 
discretion. Yest, as experience with the 
predecessors of FOIA demonstrated, agencies 
have no inherent interest in making docu
ments public. Thus, it is likely that 
promises of confidentiality would have 
been bestowed freely upon all who asked, 
especially when sought be those who regu
larly did business with the agency. As a 
result, the promise of confidentiality 
test could have led to the withholding of 
almost all documents submitted to an agency. 
In addition, the test provides no guidance in 
cases where the confidentiality issue was 
not initially contemplated by either party." 
(id. at 17) 

I prefer the standard contained in the existing Free
dom of Information Law, for it provides flexibility as well 
as a test that is readily understood. Specifically, §87(2) 
(d) of the Freedom of Information Law provides that an agency 

may withhold records that: 
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"are trade secrets or are maintained 
for the regulation of commercial enter
prise which ii disclosed would cause 
substantial injury to the competitive 
position of the subject enterprise." 

Under the existing standard, the test involves a finding 
that disclosure "would cause substantial injury" to the 
subject of the records. The language is suitably flexible 
to withhold trade secrets now, but disclose the same records 
when the harmful effects of disclosure disappear over the 
course of time and the expansion of general knowledge of 
matters that may initially be known by few. 

Again, the proposal would effectively handcuff govern
ment. 

It is also noted that although the New York Freedom 
of Information Law is similar to the federal Act in structure, 
the State Legislature recognized many of the drawbacks of 
the federal Act and corrected them. For example, the "trade 
secretu exemption in the federal Act states that a federal 
agency may withhold: 

"trade secrets and commercial or 
financial information obtained from 
a person and privileged or confiden
tial" 15 U.S.C. §552 (b) (4)]. 

Due to the vagueness of the quoted provision, it has been 
the subject of virtually hundreds of lawsuits. 

By incorporating the "substantial competitive injury" 
test developed oy the federal courts in the New York Freedom 
of Information Law, many of the problems faced by federal 
agencies have been eliminated in New York. In fact, I am 
aware of only one suit in New York that has focused on the 
trade secret exception. In that case, a denial by the 
Insurance Department was upheld Tsee Matter of Belth, 406 
NYS 2d 649 (1978)). 

In view of the foregoing, there is absolutely no 
evidence to which one can point that indicates a need for 
this legislation in New York. Unlike the federal experience, 
to my knowledge, no "reverse" freedom of information cases 
have been initiated. In short, it appears that government 
in New York is sensitive to the needs of corporate enter
prise, and that the Freedom of Information Law is working 
as intended. 
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Third, paragraph (g) of the proposed §89C5I would re
quire "each entity" subject to the Freedom of Information 
Law to promulgate detailed rules and regulations concernin9 
the treatment of trade secret information. In my opinion, 
the provision is unnecessary and potentially costly to govern
ment. "Each entity" would include every county, city, town, 
village, school district, state agency, commission, board 
and any orther entity performing a governmental function 
Isee Freedom of Information Law, §86(3)]. Thousand of entities, 
many of which might never gain custody of trade secrets, would 
nonetheless be.required to expend time and perhaps legal fees 
in the preparation and promulgation of rules and regulations 
concerning trade secrets. 

In sum, I believe that more thought, study and proof 
of the necessity of greater protection in the area of dis
closure of trade secrets should be gained prior to passage 
of the bill in question or any analogous proposal. Passage 
of the bill would in my view be premature and potentially 
harmful to the government and the public interest generally. 

Once again, I thank you for seeking my comments. I 
hope that I have been of some assistance. 

RJF:jm 

Sincefely, 

J~t}vJ: 'l ft,v------
Robert J. Freeman 
Executive Director 
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Dear Mr. Zuckerrnana 

I have received your letter of May 25 regardtn9 the 
absence of procedures adopted by the Office of Court Admin
iatratton ("OCA"} ·under the Freedom of Informati on Law. 
You have asked further whether the Committee has the author
ity to compel OCA to comply wi:th the Freedom of Informat:ten 
Law. 

Fir~t, the Committee has no power to enforce the 
Freedom of Information Law; its author ity is- solely ad
visory. 

Second, OCA has long contended that it is not s·uo
ject to the Freedom of Information Law, for it falls out
side the definition of "agency" appearing in S86(3J of the 
Freedom of Information Law. 

I disagree with OCA'a contention !:>«sea upon the 
following argument, 

"Agency" ia defined to include "any state or munic
ipal department, board, bureau, division, cO!llftisaion, com
mittee, public authority, public corporation, council, office 
or other governmental entity performing a governmental or 
proprietary function for the state or any one or more munic
ipalities thereof, except the judic~ary or _the state_ legis
lature." The term "judiciary" is defined in §86(1) of the 
Freedom of Information Law to include "the courts of the 
state, including any municipal or dist rict court, whether 
or not of record.", 

While . the OCA is connected t o the courts, it ie 
not a court itaelf1 it has no authority to interpret the 
law, as in the case of a court o f r ecord . OCA i s not 
"judicial," but rather is t he administrative arm that 
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manages the court system. Consequently, the exemption in 
the Freedom of Information Law regarding the "judiciary" does 
not in my v±ew include administrative agencies such as OCA. 

Despite the rationale presented above, OCA has con
sistently refused to accept the notion that it is not a 
court, but rather an "agency." 

In view of the foregoing, I regret that there is 
little that I can do to assist you further. 

RJF:jm 

cc: Honorable Herbert Evans 

Sincerely, 

t~tLUt:·J flllu----
Robert J. Freeman 
Executive Director 
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Dear 

June 7, 1979 

-: 

I have received your letter of May 28 regarding 
your unsuccessful attempts to gain access to court orders, 
Social Service reports, your own medical records and 
similar documents related to divorce and custody pro
ceedings. 

. It is noted at the outset that the Freedom of 
!~formation Law does not apply to records in possession 
of the courts. However, I believe that many of the court 
records in which you are interested should be made available 
to you. For example, enclosed is a copy of the Domestic 
Relations Law, §235, which generally restricts access 
to records pertaining to matrimonial proceedings to the 
public, but clearly grants access to a party, such as 
y~urself. 

With respect to records that may be in possession 
of a Family Court, 5166 of the Family Court Act states that 
records in possession of a Family Court shall not be open 
to ."indiscriminate" public inspection. Under the circum
stances, I believe that you should attempt to go before a 
Family Court judg~, explain your situation and seek access 
to the records in which you are interested by means of a 
plea to the judge. 

In all honesty, I do not know what more can be sug
gested. However, I do recommend that you seek to discuss 
the matter with your attorney once again, or seek another 
form of legal aid. 
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• I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Enc. 

Sincerely, ,Jw -s~~ 
Robert J. Freeman 
Executive Director 
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Mr. Richard White 
Chenango Valley Central 

School District 
Social Studies Department 
768 Chenango Street 
Binghamton, New York 13901 

Dear Mr. White: 

June 7, 1979 

I have 
your research 
"Ganienkeh". 
interested in 

received your letter of May 26 concerning 
regarding an Indian settlement known as 

i 

You have indicated that you are particularly 
State Police records. 

It is noted at the outset that the Committee on 
Public Access to Records is charged with the responsibility 
of providing advice with respect to the Freedom of 
Information Law. It does not have possession of records, 
nor does it have the capacity to compel agencies to grant 
access to records or otherwise comply with the Freedom of 
!~formation Law. Further, requests for records should be 
d!rected to the "records access officers" of the agencies 
in possession of the records in which you are interested. 

To assist you, I have enclosed copies of the Free
dom of Information Law, the regulations promulgated by 
the Committee, which govern the procedural aspects of the 
Law and have the force and effect of law, and an explanatory 
pamphlet on the subject. In addition, it is suggested that 
you contact Mr. Robert Batson of the Division of Legal 
Affairs at the Department of State and Jeremiah Jochnowitz 
of the Department of Law. Both have been involved in Indian 
land claims and may be able to provide you·with direction • 
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In terms of the specific records that you mentioned, 
I have no knowledge of whether the information that you are 
steking exists. With respect to historical research, perhaps 
either Mr. Batson or Mr. Jochnowitz could provide assistance. 
Similarly, the same individuals would know whether yearly 
summary reports on the subject exist. 

Finally, you asked for "contingency plans to handle 
violence or an armed raid on the Indian settlement while it 
was at Moss Lake." In my opinion, it is possible that such 
records may to an extent be justifiably denied under the 
Freedom of Information Law. 

For example, under §87(2) (e) of the Law, an agency 
may deny access to records compiled for law enforcement 
purposes under certain circumstances. In addition, 587(2) 
(f) of the Law provides that records may be withheld if 
disclosure would "endanger the life or safety of any person." 
As I mentioned before, although I do not know whether the 
records in question exist, it is possible that the effects of 
disclosure might be harmful. 

J 

Once again, it is suggested that you direct your re
quest to the agencies in possession of the records and 
contact the individuals to whom reference was made earlier. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

bee: Robert Batson 

Robert J. Freeman 
Executive Director 
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Mr. and Mr$. Elton Cooper 

Dear Mr. a~d Mrs. Cooper: 

June 7, 1979 

You have asked for my opinion regarding the adequacy 
of a request made under the Freedom of Information Law, a 
eopy of which you sent to this office. 

In your request, it was indieated that you applied 
for "a eopy of the job descriptions and duties of our 
Superifttendent of Schools," 

In my opinion, the requeat was adequate, for S89(3) 
of the Preedom of Information Law states in relevant part 
that "IE]ach entity subject to the provisions of th1• arti
cle, within five bu•ine■s day• of the receipt of a written 
request for a record reasonably described ••• " shall reapond 
in accordance with the remaining provision• of S89(l). In 
my view, since the request ts · reflective of • •"record reaeon
abl~ de•cribed," you have 111et your burden under the Law. 

I hope that I have been of some assistance, Should 
any further questions arise, please feel .tree to contact me. 

RJPcjm 

Sincerely, 

~!T/4 
Robert J. fre~ 
Executive Director 

• 
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June 8, 1979 

Mr. and Mrs. Elton Ceoper 

-Dear Mr. and Mrs. Cooper: 

I have rec·eived your letter of June 5 regarding a 
denial by the Andover Central School District of your re
quest ~r a copy of the contractual agreement entered 
into between Curvi_lle Jordan, the Superintendent of Schools, 
and the Board of Education. The correspondence appended 
to your letter indicates that Mr. Jordan has contended that 
disclosure of the contract would result in an unwarranted 
invasion of personal privacy. 

In my opinion, the contract or contract in which you 
are interested should be made available. 

It is noted at the outset that the Freedom of Inform
ation Law is based upon a presumption of access. All records 
in possession of an agency, such as a school district, are 
accessible, except to the extent that records or portions of 
records fall within one or more enumerated categories of 
deniable information appearing in §87(2) (a) through (h). 
Under the circumstances, I do not believe that any of the 
grounds for denial may appropriately be raised. 

While §87(2) (b) of the Freedom of Information Law 
provides that an agency may withhold records or portions 
thereof which if disclosed would result in an "unwarranted 
invasion of personal privacy," case law interpreting the 
privacy provisions of the Law in my view can be cited as a 
basis for disclosure. The Courts have consjstently deter
mined that public employees require less protection in 
terms of privacy than the public generally. In brief, 
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the courts have held that records that are relevant to the 
performance of the official duties of public employees are 
accessible, for disclosure would result in a permissible 
as opposed to an unwarranted invasion of personal privacy 
[see e.g., Farrell v. Village Board of Trustees, 372 NYS 
2d 905 {1975)1 Gannett Co. v. County of Monroe, 59 AD 2d 
309 {1977); and Montes v. State, 406 NYS 2d 664 (Court of 
Claims, 1978)J. Conversely, portions of records that 
identify public employees which have no relevance to the per
formance of their official duties may justifiably be with
held, for disclosure would in such instances result in an 
unwarranted invasion of personal privacy (see e.g., Matter 
of Wool, Sup. Ct., Nassau C~y., NYLJ, Nov. 22, 1977). 

Under the circumstances, a contract which determines 
the relationship between a School board and the Superinten
dent of Schools and sets forth the paramehers of the duties 
of a superintendent would clearly be relevant to the per
formance of the official duties of both a superintendent and 
the board. Consequently, I believe that any contract be
tween a superintendent and a board of education is clearly 
available under the Freedom of Information Law. 

Moreover, §89{5) of the Freedom of Information Law 
states that nothing in the Law shall be construed to limit 
or abridge rights of access previously granted by other pro
visions of law or by means of judicial determination. In 
this regard, §51 of the General Municipal Law has for decades 
provided that contracts to which a public corporation, in
cluding a school district, is a party are available. In 
addition, §2116 of the Education Law has since 1947 stated 
that: 

"[T]he records, books and papers 
belonging or appertaining to the 
office or any officer of a school 
district are hereby declared to 
be the property of such district 
and shall be open for inspection 
by any qualified voter of the 
district at all reasonable hours, 
and any such voter may make copies 
thereof." 
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In view of the foregoing, I do not believe that any provision 
of the Freedom of Information Law can effectively be cited 
to restrict rights of access to records that had been avail
able long before the passage of the Freedom of Information 
Law. 

In swn, the contracts in which you are interested are 
in my opinion accessible. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Richard Godown 
Curville Jordan 
Bruce Lehman 
Paul McCormick 
Virginia Milligan 
Helen Terry 
Mary Kay Slade 

Sincerely, 

~1,fu,_ 
Robert J. Freeman 
Executive Director 
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Alvin Stirling 
76A 1777 
Fishkill Correctional Facility 
Box 307 
Beacon, New York 12508 

Dear Mr. Stirling: 

June 11, 1979 

I have received your letter of May 29 concerning 
allegations that the contents of your pres~ntence report 
are inaccurate. You stated further that your letter 
should oe deemed an appeal of a denial oy the Department 
of Probation in Brooklyn. 

It is noted at the outset that the Committee on 
Public Access to Records is charged with the responsibility 
of advising with respect to the Freedom of Information Law. 
Although agencies are required to transmit appeals and 
the determinations that follow to the Committee, the Com
mittee is not the appropriate agency for determining the 
appeal to which you made reference. On the contrary, 
your appeal should be sent to the agency to which your 
initial request was directed. 

In addition, I have made several inquiries on your 
behalf in order to provide a proper response. Having 
discussed the matter with the Counsel to the New York 
State Division of Probation, I was informed that the most 
applicable provis.ion of law under the circumstances is 
§400.10 of the Criminal Procedure Law, a copy of which is 
attached. In brief, the cited provision states that a 
presentence conference may be held in an open court or in 
chambers in order to ".resolve any discrepancies between 
the pre-sentence report, or other information the court 
has received, and the defendant's pre-sentence memorandum 
submitted pursuant to section 390.40 ••• " As such, it 
appears that discrepancies in the presentence report should 
have been brought to the attention of the court before the 
pronouncement of sentence. Based upon my discussion with 
the Counsel to the Division of Probation, it appears un
likely that a court will reopen the case to review the 
matter. 
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Nevertheless, it may be worth your while to write 
to the court in which you were sentenced and contact an 
attorney to assist you. Perhaps you can contact the local 
office of Prisoners Legal Services. 

Lastly, it is noted that the Probation Department 
in Brooklyn could not have legally provided access to the 
re~ords in question, for only a court can do so under the 
provisions of §390.50 of the Criminal Procedure Law. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

Enc . 

Sincefely, 

tl'<"t ~J f;-v_7t, ...._____ 
Robert J. 
Executive 

Freeman 
Director 
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Mr. Ralph DeHart 
President 
CONCERN 
Box 621 
Port Jefferson, NY 11777 

Dear Mr. DeHart: 

June 11, 1979 

I have received your letter of June 4, in which you 
inquired whether the Central Islip Psycniatric Center "is 
exempted in any way from the requirements of the Freedom 
of Information Act." You also asked whether the Center is
required to have an application form for the purpose of 
making requests. 

Enclosed are copies of the Freedom of Information 
Law and an explanatory pamphlet on the subject. Relevant 
to your inquiry is §86(3) which defines "agency" to in
clude any "governmental entity" performing a "governmental" 
function. Consequently, I believe that the Central Islip 
Psychiatric Center is an "agency" subject to the Freedom of 
Information Law in all respects. 

Nevertheless, it is noted that provisions of the 
Mental Hygiene Law, such as §33.13, a copy of which is 
attached, require that records identifia~le to patients 
be kept confidential, except under specified circumstances. 
Therefore, if any of the records that you have requested 
identify patients, they may in my view be withheld under 
the Mental Hygiene Law. However, if your requests deal 
with policies and procedures, for example, the records 
sougnt should in my view be available. 

With respect to an application form, §89(3) of the 
:E'reedom of InJ(vrmation Law merely requires that an appli
cant "reasonably describe" the records sought in writing. 
There is no requirement that a specific form be completed. 
In fact, the Committee has consistently advised that a 
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failure to complete a prescribed form cannot constitute 
a valid ground for a denial of access, and that any written 
request that reasonably describes the records requested 
should suffice. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs • 

Since:r;ely, 

/) /u,d,.·· cI -11/l&-----_ 
(f(~Lvvh r ) . --

Robert J. Freeman 
Executive Director 
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Vincent Assini, Esq. 
Town Attorney 
Town of Gates 
1605 Buffalo Road 
Rochester, New York 14624 

Dear Mr. Assini: 

Thank you for your letter of June 1 relative to re
quests made by Barbara Letvin concerning reports regarding 
the Town and the Town Justice. 

As you indicated, one or more among several provisions 
of law may be applicable with respect to rights of access to 
the records in question. I merely wish to state in this re
gard that Ms. Letvin or any other member of the public in my 
view has the right to inspect and copy the records, regard
less of the provision of law under which the records must be 
made available. Whether the Freedom of Information Law, §255 
of the Judiciary Law or §2019-a of the Uniform Justice Court 
Act might appropriately be cited to gain access to the records 
is largely a technicality, for the records are in my view 
accessible under one or more of those statutes. 

In terms of your discussion of the· term "audit", I do 
not feel that the term is particularly significant. While 
the original Freedom of Information Law made specific refer
ence to "audits" in its list of accessible records [see orig
inal Freedom of Information Law, §88(1) (d)], the New Freedom 
of Information Law, effective January 1, 1978, no longer makes 
reference to audits due to a reversal of the presumption in 
the statute. In brief, the original Law provided access to 
specified categories of records to the exclusion of all others. 
The amended statute, however, provides that all records are 
available, except those records or portions thereof that fall 
within one or more categories of deniable information listed 
in §87(2) (a) through (h). Moreover, the significance of the 
term audit is further minimized by the definition of "record" 
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appearing in §86(4) of the Law. As you are aware, "record" 
is defined to include any information "in any physical form 
whatsoever 11 in possession of an agency. Therefore, the only 
question that an agency may ask when it receives a request 
for records is the extent to which records sought fall within 
the categories of deniable information, if any. 

In conjunction with the factual situation that you 
presented, you wrote that Ms. Letvin has demanded a copy of 
the record from the Town under the Freedom of Information Law, 
but that the Justice insisted that it is not a Town but a 
Cour~ record available only from him under §255 of the Judiciary 
Law. According to your letter, it is your view that 11 any 
records related to the reconciliation of the Justice Court, 
Bail and Fine Accounts are Justice Court Records" and, there
fore, access is governed by §255 of the Judiciary Law. 

If the record in question is in the possession of the 
Town, I respectfully disagree with your contention. As noted 
earlier, under the definition of "record", once information 
is in possession of the Town, it is subject to rights of 
access granted by the Freedom of Information Law. If, on the 
other hand, the records have been and continue to be in 
possession of the Town Justice, I would agree that §255 would 
be the statute appropriately cited for the purpose of gaining 
access. 

In sum, if the record or records are in possession of 
tne Town rather than the Town Justice,or both, I believe that 
they are subject to rights of access granted by the Freedom 
of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Supervisor Hart 
Judge Cerretto 
Councilwoman Letvin 

Sincerely, 

h\~>.~ 
Robert J. Freeman · 
Executive Director 
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June 12, 1979 

Dear Mr. Sportello: 

Your letter addressed to Lieutenant Governor Cuomo 
has been transmitted to the Committee on Public Access to 
Records, of which the Lieutenant Governor is a member, and 
which is responsible for advising with respect to the Free
dom of Information Law. Please be advised that the corres
pondence was delivered to this office on June 7. 

Having reviewed your letter· and the correspondence, 
I contacted Eugene Fox, Corporation Counsel to the City of 
Yonkers on your behalf. Mr. Fox informed me that the City 
has responded to your requests to the extent possible, and 
that you were given an opportunity to review all of the 
summonses issued on March 3, 1979. 

With respect to your other request for the names, 
shield numbers and tours of duties of individual officers 
assigned on a particular date, it is noted that S89(3) of 
the Freedom of Information Law specifically states that an 
agency need not cr~ate a record in response to a request. 
Therefore, if no record reflective of the information re
quested exists, the City of Yonkers need not compile or tabulate 
such a record on your behalf. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

RJF/ kk 

Sii'J~l~rT ~ 
R~~}t01

}: ~r·e~ 
Executive Director 
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Dear Mr. Richardson: 

J une 12, 1979 

-
I have received your letter of June 6 as well as 

the correspondence appended to it. 

• 
In a letter dated May 15 addressed to the Super

visor of the Town of Geddes, you requested customers' 
account records for 1978 and 1979, the annual budget for 
the years 1978 and 1979, and ledger accounts and copies 
of paid vouchers and checks for the same years regarding 
the Westvale Water District. 

In response to your inquiry, the Supervisor ad
vised you that the Town would be unable to comply with 
any of the requests "because of t he amount of work that 
has to be done at the present time ." In addition, in a 
letter dated June 4, the Town Attorney advised you that 
each of the requests, except t hose dealing with the 
budgets, would be denied on the ground that disclosure 
would result in an unwarranted invasion of personal pri
vacy. 

Without additional information regarding the con
tents of the records in question, it is difficult to pro
vide specific advice. Nevertheless, I believe that the 
denials may be overly broad. 

Section 87 (2) (b) of the Freedom of _Information 
Law states that an agency may withhold records or portions 
thereof the disclosure of which would result in an "un
warranted invasion of perso nal privacy." However, since 
there may be "unwarranted" invasions of personal privacy 
there must also be permissible invasions of personal pri
va~y. In this regard, there are other statutes which 
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specifically grant access to vouchers, checks and similar 
documentation. Specifically, §51 of the General Municipal 
Law has for decades granted access toe 

"IA]ll books of minutes, entry or 
account, and the books, bills, vouch
ers, checks, contracts or other ?,pers 
connected with or used or filed in the 
office of, or with any officer, board 
or commission acting for or on behalf 
of any county, town, village._or munici
pal corporation in this state ••• " 

In my view, implicit in the provision quoted above is the 
not.ton that disclosure of certain documents would result 
in a pe:rmis·sible as opposed to an unwarranted invas-ion of 
personal privacy. 

Moreover, by means of analogy, one can reach a 
similar conclusion with respect to other records. For 
example, although the Town's assessment roll contains 
personally identifiable information and indicates the 
tax on a parcel of real property and whether or not the 
tax has been paid, the courts have long held that such 
information is available to the public. In that instance, 
I believe that the establishment of rights of access to 
assessment records indicates that disclosure of some 
personal details would result in a permissible rather 
than an unwarranted invasion of personal privacy. If 
the records sought in your case are similar to the assess
ment records, I believe that they should be made avail
able to you. 

In the alternative, if disclosure of identifying 
details would result in an unwarranted invasion of per
sonal privacy, the Town would in my opinion be required 
to delete identifying details in a situation in which 
copies are requested. It is noted, however,that an agency, 
such as the Town may charge up to twenty-five cents per 
photocopy. In addition, the Town may request payment in 
advance. Consequently, it is possible that the request 
for copies of all of the documents in which you are inter
ested would reeult in a sizeable fee. 
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Lastly, it is possible that the Town would be more 
willing to grant access if the requests could oe somewhat 
narrowed. 

I hope that I have been of some assistance. Should 
any further quest.tons arise, please feel free to contact me. 

RJF:jm 

Sinqerely, k o ·- ... •• 
l ~[~,J\ 1, f1i11,~ 

Rooert J. Freeman 
Executive Director 

ccz Manuel M. Martinez, Town Supervisor 
David Rollinson, Town Attorney 
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Dear Mr. Krolikowski: 

June 14, 1979 

Your letter addressed to the Secretary of State 
has· been transmitted to the Committee on Public Acce!ts 
to Records, of which the Secretary of State is a member, 
and which is responsible for advising with respect to 
the Freedom of Information Law. 

Your first queetion concerns rights of acces~ to 
records of former or current patients by patients· them
selves at New York State psychiatric centers. You also 
asked whether patients have the right to review the re
cord~ and "legally order" corrections regarding "entries 
they consider to be biased." 

The Freedom o f Information Law states that all re
cor ds in possession o f government are available, except 
those which fall within one or more enumerated categories 
of deniable information Isee attached Freedom of Infor
mation Law, §87 °(2 )]. However, one of the exceptions pro
vides that an agency may withhold records that are 
"spec ifically exempted from diselosure by state or federal 
statute." With respec t to the records in which you are 
interested, there is a provision in the Mental Hygiene 
Law, §33.13,that ,requires the confidentiality of patient 
records, except under the circumstances described in that 
section (see attached) . Having reviewed the cited pro
vision, if you are interested in r ecor ds pertaining to 
y ourself, for example , I believe that the most appropria te 
means of seeking records would involve a request directed 
t o the Commissioner. In brief, patients do not have 
rights to records pertaining to themselves, except as 
provided in §33.13. Similarly, there is no "right" to 
s eek alteration of the contents of the records. Never
theless, it is possible that amendments might be added 
to the records if it can be demonstrat ed that the re
cords are inaccurate. 
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Your second question concerns rights of access by
the subjects of the records from the Office of Vocational 
Rehabilitation. In this regard, §1007 of the Education 
Law prohibits the disclosure of records concerning voca
tional rehabilitation. However, I believe that the regu
lations promulgated by the Education Department have been 
recently altered to permit the subjects of records to in
spect and copy them. It is suggested that you contact 
the Office of Vocational Rehabilitation at the State 
Education Department to obtain more specific advice re
garding rights of access. 

Lastly, you have asked for a rendition of the pur
poses, duties and obligations of the Mental Health Infor
mation Service. Enclosed for your consideration are copies 
of S29.09 of the Mental Hygiene Law, which describes the 
duties of the Mental Health Information Service. In 
addition, also enclosed is a copy of §9.07 of the Mental 
Hygiene Law, which requires that patients be given a 
notice of their rights and the availability of the Mental 
Health Information Service. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

0 {~,s~,IA 
R~rt J. Freeman r--._ 
Executive Director 

RJF: jm 

Encs. 
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Municipal Law, SSl and County Law, §208}. 

Lastly, I cannot see how disclosure could i'fflpair 
future negotiations regarding eminent domain, for there 
are but two parties, the County and a landowner. There
fore, third parties would not have the capacity t~ dis
rupt negotiations by making additional or different 
offers, whether higher or lower. In short, based upon 
the circumstances of which I am aware, disclosure would 
not in my opinion likely diminish the government's ability 
to enter into a favorable agreement. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 
' A ,,,r r-

f ~~ ~1'-t- <-J · t, lllJ ~-----
Robert J. Freeman · 
Executive Director 

RJF: jrn 

ccs James G. Sweeney, County Attorney 
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Gerald A. Lennon, Esq. 
Jacobowitz and Gubits 
158 Orange Avenue 
P.O. Box 367 
Walden, NY 12586 

Dear Mr. Lennon: 

I have received your correspondence of June 11 and 
your request for an advisory opinion. ·According to the 
materials as well as our telephone conversation, you have 
unsuccessfully attempted to gain acceStl' to three appraiaale 
in possession of Orange county, 

In my opinion, the appraisals, whi.ch relate to the 
acquisition of real property, are available. 

It is noted at the outset that the Freedom of Infor
mation Law is based upon a presumption of access. All re
cords in possession of an agency, such as Orange County, 
are available, except those records or portions thereof 
that fall within on~ or more enumerated categories of 
deniable records appearing in §87(2} (a) through (h) of 
the Law. None of the exceptions could in my view under 
the circumstances be effectively cited to withhold the 
appraisals in which you are interested. 

In our conversation, you emphasized that the three 
appraisals relat~ to parcels of real property for which 
title has already closed. Thus it is clear that the trans
actions to which the appraisals relate have been consummated. 
You have further indicated that, to the best of your know
ledge, there is no possibility of the initiation of liti
gation regarding the three parcels under the Eminent Domain 
Law. This factual background is important, for the excep
tions in the Freedom of Information Law are based largely 
upon the effect■ of diaclosure. 



Gerald A. Lennon, Esq. 
June 14, 1979 
Page -2-

The County· has argued that the appra.i::tals constitute 
materials prepared for litigation and therefore would be 
exempted from disclosure pursuant to §87(2T(al of the Free
dom of Infomnation Law when read in conjunction with §3101(d) 
of the Civil Practice Law and Rules. In this regard, it 
appears that the appraisals were created in the ordinary 
course of business. Although it is possible that particu
lar appraisals or similar documents might relate or be 
relevant to litigation that could ensue, it does not appear 
that they were compiled solely for the preparation of 
litigation. If this contention is accurate, neither §87(2} 
(a) of the Freedom of Information Law nor §3101(d} of the 
Civil Practice Law and Rules could in my opinion be cited 
appropriately as a ground for denial. 

As stated in your petition, the extant case law 
on the subject tends to confirm this argument. In~ 
chester-Rockland Newspa~ers v. Mosc%ldlowski (58 AD 2d 
234), the Appellate Div sion held that records compiled 
for multiple purposes, one of which might be litigatio~ 
would not qualify for the exception in question. - .... 

Although case law has held that records reflective 
of "inchoate" or uncompleted transactions might justifiably 
be denied, since those records relate to transactions that 
have not been consummated, the records in question in this 
instance pertain to transactions that have been consummated 
[see Sorley v. Village of Rockville Centre, 30 AD 2d 882 
(1968) 1. 

The only remaining exception to rights of access 
that might have relevance to the controversy is §87(2) (c), 
which states that an agency may withhold records or portions 
thereof which "if disclosed would impair present or imminent 
contract awards ••• " In my view, it is doubtful that the 
County could meet its burden of proving that disclosure of 
appraisals relating to transactions that have been con
summated would impair its ability to engage in contractual 
relationships in the future as required by §89(4J(b) of 
the Freedom of Information Law (see Church of Scientology 
v. The State, 46 NY 2d 906), for any contractual agreements 
arrived at pertaining to the three parcels are in my view 
now available under the General Municipal Law, §51, the 
County Law, §208, and. the Freedom of Information Law. In 
addition, related or similar documents would also be accessi
ble from the County due to its financial and accounting 
requirements and responsibilities (see General Municipal 
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Dear Mr. Peinera 

June 15, 1979 

I apologize tor the delay· in reapond±ng to your 
letter. Your que■tion concern■ the appltcati~n of the 
Freedom ot Information Law to record~ tn posse .. ten of · 
the State Legi■lature and the status of committee of a 
public body under the Open Meetings Law. 

First, you have asked whether the Freedom of Infor
·mation Law req1,1ires the State Legislature "to disclose 
all information about the workings of trie legislature", 
including a detailed line item budget and a monthly list 
of staff assignments, for example. In this regard, I 
direct your attention to S88 of the Freedom of Information 
Law, which describes the obligations of the State Legis
lature under the Law. Specifically, S88(2} lieta the 
categories of records i n possession of the State Legia
lature that must be made available. Since budgets, for 
instance, are·Ra■aed in the form of billa, such record• 
are available pursuant to paragraph (a) of the cited 
provision. In addition, para.graph (f) provide• accesa to1 

"internal or external audit• and 
stati■tical or factual tabulations 
of, or with re■pect to, material 
otherwiae available for public in
spection and copying pureuant to 
thi■ aection or any other app~tcable 
provision of law .•• " 

Therefore, statietical or factual tabulations that relate 
to the budget, the budget process, and the "workings" of 
the Legislature in which you were interested ar'e in my view 
available. Additionally, S88(3) (b) requires each house 
of the Legislature to maintain "a record setting forth the 
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name, public office address, title and salary of every 
officer and employee." Therefore, one can determine who 
works for the Legislature and how much legislative em
ployees are paid. 

It is emphasized, however, that §89(3} of the Free
dom of Information Law states that an entity subject to 
the Law need not create a record in response to a request. 
Consequently, if there is no line item budget in existence, 
for example, the Legislature would have no obligation to 
create such a list on your behalf, 

With reepect to meetings of committee• of a pu~ltc 
body, this Committee has consistently advised that ■uch 
entities are public bodies subject to the Open Meetin9s 
Law in all respects. While committees and subcolll1littees 
might not consist of a quorum of a governing body, they 
are in the Committee's view entities separate and distinct, 
which themselves must act by means of a quorum, a majority 
of their total membership. 

Nevertheless, the only appellate court decision 
rendered to date on the subject held that committees and 
subcommittees that have no power to take final action, 
but merely the authority to recommend, do not "transact" 
public business and therefore are not public bodies sub
ject to the Open Meetings Law (Dail! Gazette Co,f Inc. v. 
North Colonie Board of Education, 4 2 NYS 2d 494 , 

The ramifications of the Daily Gazette decision 
are discussed in the Committee's third annual report to 
the Legislatut'e on the Open Meetings Law, a copy of which 
is attached. In the report, legislation was reconunended 
to remedy the situation and to give effect to the clear 
intent of the Legislature as evidenced in the debate that 
preceded passage of the Open Meetings Law. At the present 
time, a bill to amend the Open Meetings Law which if enacted 
would clearly include committees and subcommittees within 
the definition of "public body" haa passed the A■aembly 
and is now before the Senate. I am hopeful that the bill 
will be passed by the Senate this session. I have en
closed a copy of the bill for your consideration. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJFi jm 
Encs. 

stp~rely, 

~! 1 0/2,____ 
P.pb r~ ,1. Freeman ·-
Executive Director 
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.June 19, 1979 

-Dear Mr~ Kryston: 

I have received your letter of June 15 in which 
you made reference to an opinion previously rendered at 
the request of David Greenberg and have raised ques-ti.ons 
concerning the Freedom of Information Law and the Family 
Educational Rights and Privacy Act (20 USC 1232g}, which 
is also known as the "Buckley Amendment." 

As you are aware, although I have engaged in dis
cussions regarding the issue with you and Mr. Greenberg 
for several weeks, I did not realize unttl recently that 
both of ·you were concerned with the same controversy. 

It is noted that my response to Mr. Greenberg was 
based upon apparently hypothetical questions that he 
raised. Whil~ I do . not want to provide what may appear 
to be conflicting responses, I do not believe that the 
advice contairted in the opinion rendered at the request 
of Mr. Greenberg and the advice appearing in the ensuing 
paragraphs are mutually exclusive or in conflict. In 
short, answers often, as in this instance, depend upon 
the manner in which the questions are phrased. 

To lay the groundwork, it is emphasized at the 
outset that the Freedom of Information Law is applicable 
to records in possession of government in New York. The 
Law states that all records are available., except those 
records that fall within one or more categories of de-
niable information enumerated in the Law-. Relevant to 
the issues is §87(2) (a), which states that an agency may 
withhold records or portions of records that are "specifically 
exempted from disclosure by statute . A relevant statute 
in this case is the Buckley Amendment, which generally pro-
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And finally, your third question concerns what 
must be done to provide access in a situation in which 
a school district, upon request for records, reveals 
"an alleged identifying detail of a test 15cores tsic.) 
tabulations which was unknown to the requestor and then 
utilize that revelation to deny access?" In my view, 
if, for example, a record is requested and it is later 
determined that the record contains identifying details, 
even though the identifying details may be unknown to 
the applicant, an agency may nonetheless withhold the 
records if there is an appropriate ground for denial 
found in a statute such as the Freedom of Information 
Law or the Buckley Amendment. In such a situation, as 
suggested earlier, perhaps multiple copies of a single 
record could be made in order that individual scores 
could be made available on separate sheets while deleting 
identifying details regarding the remainder of the infor
mation that appears on the original document. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jrn 

cc: David Greenberg 

Sincerely, 

~L't tj_ ,r (till~ 
Robert J. Freeman 
Executive Director 
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Mr. Eugene J. Coreale 
Assessment Department 
City of Saratoga Springs 
Office of Commissioner of 

Accounts 
Room 5 - City Hall 
Saratoga Springa, NY 12866 

Dear Mr. Corsales 

I have received your letter of June 8 as well as 
the forms appended to it. Your question is whether the 
income information on an application form for a real pro
perty tax exemption must be shown to the public on re
quest. 

It is noted at the outset that the Freedom of 
Information Law states that all records in possession 
ot government are available, except those records or 
portions of records that fall within one or more enumer
ated categories of deniable information. 

Relevant to your inquiry is 587 (2) (bT, which states 
that an agency may withhold records or portions- thereof 
which if disclosed would result in an "unwarranted invasion 
of personal privacy." Having reviewed the application, 
I believe that portions may be withheld on the basis of 
the direction provided by §87(2) (b). For example, item 
9, which makes reference to funds paid to the applicant 
by the United States Government, the State of New York, 
as well as insurance dividends retained by the United 
States Government, could in my opinion be withheld on 
the ground that disclosure would result in an unwarranted 
invasion of personal privacy. Analagous information re
quired to be submitted to the Internal Revenue Service 
and the State Department of Taxation and Finance are con
fidential on the basis of privacy. Similary, I believe 
that all of the information contained within item 10, 
except the full purchase price of the property to which 
reference is made on line 1, may be denied. Lastly, 
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item 2 on the "Renewal Application for Partial Tax Exemp
tion for Real Property of Aged Persons" also requires a 
listing of the income of the applicants. This item, too, 
may in my view be justifiably withheld. 

In a case in which a member of the public requests 
copies of the records, it is suggested that copies be 
made from which the appropriate portions could be deleted. 
By so doing, the public could gain access to basic infor-

. mation regarding an application for an exemption, while 
the protection of the privacy of the applicant would con
currently be protected. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

s~ii~-~--
Ronert J. Freeman 
Executive Director 
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Dear Mr. Harper: 

June 21, 1979 

-
I onl y recently received your letter of May 31 re

garding the Freedom of Information Law (see attached). 
Please note that the mailing address of the Committee has 
been changed and that Mr. Tomson has not been employed by 
·the Committee for almost four years . 

Your letter concerns unsuccessful attempts to gain 
access to records in possession of the Village of Ossining 
relative to the acquisition and demolition of the Starlin 
Building. You have asked what action may now be taken and· 
whether there is a n appeal procedure. 

First, having reviewed your request, it appears 'that 
much of the information in which you are interest ed i s 
available. As you are aware, rights of acc ess are substan
tial under both S51 of the General Municipal Law and the 
Freedom of Information Law , which is based upon a presumption 
of access. In brief, S87(2 ) of the Law states that all 
records in possession of an agency are available except 
those records pr portio ns thereof that fall within one or 
more categories of deniable information. 

Under the circumstances, rights of access to some of 
the records might be contingent upon whether the transaction 
relative to t h e Starlin Building has been consummated . If 
there a r e details yet to be resolved c o ncerning the prope rty , 
it is possible that portions o f the records might justifiably 
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be withheld under §87(2) (c) of the Law which provides that 
an age~cy may withhold records or portions thereof which if 
disclosed would "impair present or imminent ••• " contract awards. 
If, for example premature disclosure would preclude an agency 
from completing a transaction, to that extent records may 
likely be denied [see e.g., Sorley v. Village of Rockville 
Centre, 30AD 2d 822 (1968)]. However, if the tmansactions 
to which the records· relate have been consummated, the ex
ception to which reference was made would not in my opinion 
be applicable. 

The only other ground for denial that I can envision 
as applicable is §87(2) (g), which states that an agency may 
withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhold intra-agency or 
inter-agency materials, it must provide access to statistical 
or factual tabulations or data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within such records. 

In terms of procedure, both the Law [§89(3)] and the 
regulations promulgated by the Committee (see attached), 
which have the force and effect of law, require that an 
agency respond to a request within five business days of its 
receipt. The response can take one of three forms. First, 
an agency can grant access. Second, an agency may deny 
access. And third, an agency may within five business days 
acknowledge receipt of the request and take ten additional 
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business days to grant or deny access. If for any reason 
any portion of a request is denied, the denial must be 
stated 'in writing, providing the reasons therefor, apprising 
the applicant of his or her right to appeal and including the 
name and address of the person or body to whom the appeal 
should be directed. On receipt of an appeal, the appeals 
person or body has seven business days to render a final 
determination in writing. In addition, §89(4) (a) of the 
Law requires that appeals and the determinations that en-
sue must be transmitted to the Committee. In a situation 
in which no response is received within the time limits dis
cussed, the request may be considered denied and you may 
appeal. An appeal may be made within thirty days of an 
initial denial. 

Should an agency deny access on appeal, you may 
challenge the denial by means of the initiation of an 
Article 78 proceeding. However, it is emphasized that 
§89(4) (b) of the Law requires that the agency prove that the 
records withheld in fact fall within one or more of the 
ground of deniable information appearing in §87(2) • 

Finally, it is suggested that you renew your request 
in order that the appeals procedure described above can be 
followed. Since more than thirty days have transpired since 
your request was made, perhaps it would be most appropriate 
to renew it. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

R~J~•~~u--
Executive Director 

RJF/kk 

Encs • 
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Mr. and Mrs. Donald G. Schafer 

-Dear Mr. and Mrs. Schafer: 

Your letter addressed to Lieutenant Governor Cuomo 
has been transmitted to the Committee on Public Access to 
Records, of whi ch the Lieutenant Governor is a member, and 
which is responsible for advising with respect to the Free
·dom of Information Law. Your questions concern a series 
of events regarding a proceeding initiated in the Steuben 
County Family Court. In addition, you have indicated that 
you are not sure whether the· decisi on initially rendered 
ha_s been· appeal ed. 

It is noted at the outset that the Freedom of Infor
mation Law, a copy of which is attached, specifically ex
cludes the courts and court records from its coverage [see 
definition of "agency• §86(3); definition of "judiciary" 
S86( 1) ]. However, the J udiciary Law and various court acts 
provide substantial rights of access to records in po ssession 
of the courts and court clerks. 

First, Sl66 of the Family Court Act provides that a 
Family Court shall not permit "indiscriminate" public access 
to its records. Under the circumstances, it is suggested 
that you attempt to go before the Family Court Clerk or a 
Family Court Judge and explain the bas is for your request. 
In addition, virtually a l l records s uhmitted to an appellate 
court are available under S255 of the Judiciary Law. In 
this regard, I sugge s t that you contact the clerk of the 
Appellate Division, Fourth Department, to ·aetermine whether 
an appeal has been filed and, if so, you should request to 
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inspect the records filed with the Court in conjunction with 
the appeal. 

If no appeal has been filed and you have been misled, 
perhaps you should contact your local bar association and 
its grievance committee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

.RJF/kk 

Enc • 

Freeman 
Director 
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Mr. Walter Koupash 

Dear Mr, Koupaah; 

June 21, 1979 

I have receivea your letter of June 12 concerning 
your unsucces-sful attempts to gain access to record~ tn 
possession of the Bolton Central School District. Speci
fically, you have requested minutes of meetings of the 

. Board of Education and information regarding legal fee8 
paid by the District over a "period of ti'me." 

In my opinion, the records in which you are inter
ested are .clearly available. 

The Freedom of Informati on Law is based upon a 
presumption of access. All records in pos-sess·ton of an 
agency, including a school district, are ava±lable, 
except thos·e records that fall within one or more enumer
~ted categories of .deniable information appearing in S87 
(2) (a) through (h) of the Law {see attachedI. Under the 
circumstances·that you described, none of th.e records :tn 
whi ch you are interested could i n my opinion be justi
fiably denied. 

Minutes of meetings are accessible under the Free
dom of Information Law, as well as §51 of the General Muni
cipal Law and S2ll6 of the Education Law, both of wh.tch h.ave 
long granted access to such records. 

Although a school board may engage tn an attorney
client relationship with its attorney, the courts have 
held that records reflective of fees paid by a client to 
an attorney fall outside the scope of the privilege and 
therefore are available [see People v. Cook, 372 NYS 2d 10 

. {1975).l • 
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With respect to procedure, S89(31. of the :Preedom 
of Information Law and the regulations promulgated by the 
Commi~tee, which govern the procedural aspects of the Law 
and have the force and effect of law, provide that an 
agency must respond to a request made in writing within 
five business days of its rece.tpt of the request. Within 
the five day period the agency may grant access, deny access 
or acknowledge receipt of the request. W?'len the request 
is acknowledged in writing, the agency has ten additional 
business days to grant or deny access, If no response 'is 
given within the time periods described above, the request 
is considered a denial that may be appealed to the head or 
governing body of the agency or whomever has been desig
nated to determine appeals. If the District responds by 
means of a denial, the denial must be in writing giving 
the reasons therefor, and it must apprise the applicant 
of his or her right to appeal and provide the name and 
address of the person or body to whom an appeal should be 
directed. An appeal may be made within thirty days of a 
denial. On receipt of the appeal, the appeals person or 
body has seven business days to render a determination 
fully in writing. In addition, copies of appeals and 
the determinations that ensue must be transmitted to the 
Committee. 

Lastly, in the event that an agency denies access 
on appeal, you may challenge a denial by means of the 
initiation of an Article 78 proceeding. In such a pro
ceeding brought under the Freedom of Information Law, 
the agency has the burden of proving that records with
held fall within one or more of the grounds for denial 
appearing in S87(2). · 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

R~iir-
Executive Director 

RJF: jm 

Enc. 

cc: Lois Hiser, Clerk of the Board 
Patricia Ann Lamb, Business Manager 
Board of Education 
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Zamnik 

-Dear Ms. Zamnik: 

I recently received your letter of June 7 concerning 
the status of a program, such as "Assistance for u.s. 
Citizens returned from Abroad", that is funded in toto by 
the federal government. Your question concernswhether such 

.a program is subject to the New York State Freedom of Infor
mation Law or the Federal Privacy or Freedom of Information 
Acts • 

It is noted at the outset that I have made numerous 
t~lephone calls on your behalf to attempt to determine the 
nature of the program to which you made reference. None of 
the federal ag.encies that I contacted, including the De
partment of State and the Inunigration and Naturalization 
Service, were aware of the existence of the program under 
the name that you gave or any similar title. 

Notwithstanding my lack of success, the application 
of each of the statutes that you mentioned is dependent 
upon whether such an office is considered an "agency" or a 
part of an agency as defined in the New York Freedom of In
formation Law, §86(3), or under 5 use §551. 

Section 86(3) of the New York Freedom of Information 
Law defines "agency" to include: 

"any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or 
other governmental entity performing 

,,. 

a governmental or proprietary function 
for the state or any one or more 
municipalities therof, except the 
judiciary or the state legislature." 
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Section 55(1) defines agency to mean "each authority of 
the Government of the u.s. whether or.not it is within 
or subJect to review by another agency .... " The provision 
quoted above goes on to state that it does not include the 
Congress or the courts, for example. 

Any office that falls within either of the definitions 
would be subject to the New York Law in the case of a New 
York State agency and both the Federal Freedom of Information 
and Privacy Acts in the case of a federal agency. 

Lastly, it is noted that the receipt of government 
funding alone does not bring an office or a program within 
the scope of the statutes cited. However, if a program 
receives federal funding, it is likely that many records 
concerning the program would be available from the agency 
that funds it. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sincerely, 

~$1, ~•ir-, -
Robert J. Freeman 
Executive Director 
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Mr. Edward B. Meade 
79Al396 
Box B 
Dannemora, New York 12929 

Dear Mr. Meade: 

June 25, 1979 

Your letter addressed to the Attorney General 
has been transmitted to the Committee on Public Access 
to Records, which is responsible for advising with 
respect to the Freedom of Information Law.- According 
to your letter, you have tried unsuccessfully to gain 
access to a copy of a search warrant issued by the Town of 
Wawarsing Justice Court. 

I have contacted the Office of Court Administration 
on your behalf and have been informed that the District 
Attorney, not the Justice Court, likely has possession 
of the record in which you are interested. I was also 
informed that your attorney might also have a copy. 

In view of the foregoing, it is suggested that 
you direct your request to the District Attorney of the 
county in which you were convicted. Further, it might 
be worthwhile to attempt to gain assistan9e from a rep
resentative of Prisoners' Legal Services. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

-" ·' .; f . ,/': (' 
I . , ., \.....-· '- ,;/li-...t ·,---

Robert J. Freeman --_ 
Executive Director 

RJF/kk 
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Steven G. Asin, Esq. 
Special Litigation Unit 
The Legal Aid Society 
Criminal Defense Division 
15 Park Row 
New York, New York 10038 

Dear Mr. Asin: 

I have received your letter of June 12 and the 
~orrespondence appended to it regarding your unsuccess
ful attempts to gain access to records regarding the 
reported suicide of an individual while housed at the 
New York City Central Booking Facility. 

Although I have not yet received 
final determination rendered on appeal 
City Police Department, you informed me 
denial has in fact been rendered. 

a copy of the 
by the New York 
that a final 

As we discussed, it is emphasized that the sit
uation and the reports related to the factual circum
stances you described are similar to, if not exactly 
the same as, those discussed in Westchester Rockland 
Newspapers v. Mosczydlowski [58 AD 2d 234. (1977); here
after citea as "Westchester Rockland"]. That decision 
was rendered under the original Freedom of .Information 
Law, which was less expansive in terms of rights of 
access and less specific in terms of grounds for denial 
than the amended Freedom of Information Law, which be
came effective January 1, 1978. In my opinion, the 
issues surrounding the case in which you are interested 
and the Westchester Rockland case should be• decided in 
similar fashion. 
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In Westchester Rockland, a request was made for 
records involving a suicide committed by an inmate at a 
city jail. In response to the request, the City of 
Yonkers argued that the records were prepared for lit
igation and therefore were exempt. Arguments were also 
made that the records were "part of investigatory files 
compiled for law enforcement purposes" and as such should 
be withheld under the former §88(7) (d). 

Notwithstanding those contentions, the court 
granted access to the majority of the information sought. 

Under the amended Freedom of Information Law, I 
believe that much of the information requested is access
ible. Nevertheless, the following arguments might be 
raised. 

First, while it might be offered that the records 
in question were prepared for litigation, it is likely 
that the records, as in the Westchester Rockland case, 
were compiled f.or multiple purposes and were not prepared 
"solely" for litigation, but rather in the ordinary course 
of business. If that is the case, §87(2) (a) of the Free
dom of Information Law, which enables an agency to withhold 
records that are "exempt from disclosure" by statute, cannot 
be cited as a basis for denial when read in conjunction 
with §3101 of the Civil Practice Law and Rules, which makes 
confidential material prepared for litigation. 

A second ground for denial that might be raised is 
§87(2) (e), which states that an agency may withhold records 
or portions thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial pro
ceedi~gs; 
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ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

111. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; 
or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures ••• " 

The provision quoted above would not be applicable at all 
if the records were compiled not for law enforcement pur
poses but in the ordinary course of business. Even if it 
could be argued with merit that the records were compiled 
.for law enforcement purposes, it is questionable whether 
any of the bases for denial appearing in subparagraphs (i) 
through (iv) could appropriately be raised under the cir
cumstances. 

The only remaining ground for denial that might be 
cited is §87(2) (g), which states that an agency may with
hold records or-portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tab
ulations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or 
determination •.• " 

The quoted provision contains what in effect is a double 
negative. While an agency may withhold inter-agency or 
intra-agency materials, it must grant access to statistical 
or factual data, instructions to staff that affect the 
public, or final agency policy or determinations found 
within such materials • 
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Rights of access granted by §87(2) (g) of the 
amended Freedom of Information Law are consistent with 
the holding in Westchester Rockland as well as the stated 
intent of the sponsor of tne original Freedom of Infor
mation Law, Senator Ralph J. Marino, who also sponsored the 
amendments to the Law. The court in Westchester Rockland 
instructed the lower court to review the records in 
camera and directed disclosure of "all severable portions 
consisting solely of factual matter" (id. at 239). As 
such, the court gave effect to the thrust of §87(2) (g) 
as it is now constituted even prior to its enactment. 
Similarly, factual information found in the records, or 
portions of the records reflective of Department policy 
or determinations, for example, should be made available. 

In sum, the provisions of the amended Freedom of 
information Law tend to reinforce the determination made 
in an analogous factual situation by the Appellate Division, 
Second Department, in Westchester Rockland. Consequently, 
I believe that the records in which you are interested 
should be made available in accordance with both prior case 
law and the direction provided in the amended Freedom of 
Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Deputy Commissioner Conboy 

Sincerely, 

-~{}{Q j,~ 
Robert J. Freeman 
Executive Director 
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Francis J. Offermann, Jr., Esq. 
Offermann, Fallon, Mahoney & Cassano 
1776 Statler 
Buffalo, New York 14202 

Dear Mr. Offermann: 

I have received your letter of June 14, in which you 
have requested an advisory opinion regarding a denial of 
access to records by the State Health Department and its 
State Board for Professional Medical Conduct. 

Four groups of records were requested, each of which 
has been denied, based upon §87 (2) (a), (b), (e) and (g) 
of the Freedom of Information Law and §50 of the Adminis
trative Rules and Regulations promulgated by the Commissioner 
of Health. 

It is noted at the outset that the powers and duties 
of the State Board for Professional Medical Conduct are set 
forth in §230 of the Public Health Law. Subdivision (9) of 
the cited provision states that 11 [N]either the proceedings 
nor the records .•• " of a committee on professional conduct 
"shall be subject to disclosure under article thirty-one of 
the civil practice law and rules ... " except as otherwise 
provided. Despite the prohibition in §230(9) regarding the 
use of disclosure devices found in Article 31 of the Civil 
Practice Law and Rules, there is no analogous prohibition 
regarding confidentiality in general or an abridgment of rights 
that may exist under the Freedom of Information Law. Con
sequently, although rights of access granted by the Freedom 
of Information Law regarding records compiled pursuant to 
§230 of the Public Health Law may be uncertain, a distinction 
may be made between the prohibition of the ·use of the dis
covery and the potential to deny access under the Freedom of 
Information Law • 
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Among the grounds for denial that have been cited 
by the Health Department, only two in my view can be justified. 

The first ground for denial is §87(2) (a) of the Free
dom of Information Law, which enables an agency to withhold 
records that are "exempt from disclosure by state or federal 
statute." I do not believe that there is any statute which, 
under the circumstances, exempts the records in question from 
disclosure. Again, §230(9) of the Public Health Law exempts 
certain records from discovery by means of the vehicles gen
erally available in Article 31 of the Civil Practice Law and 
Rules. While the use of those vehicles may be prohibited, 
there is no statement in the law that the records are con
fidential or otherwise exempt if a different vehicle may be 
employed, such as the Freedom of Information Law. 

Another ground for denial is §87(2) (e) of the Freedom 
of Information Law, which provides that an agency may with
hold records or portions thereof that: 

"are compiled for law enforcement 
purposes and which, if disclosed, 
would: 

i. interfere with law enforcement 
investigations or judicial pro
ceedings; 

ii. deprive a person of a right to 
a fair trial or impartial adjudication; 

iii. identify a confidential source 
or disclose confidential information 
relating to a criminal investigation; or 

iv. reveal criminal investigative 
techniques or procedures, except routine 
techniques and procedures .•• " 

In determinations rendered under both the original Freedom of 
Information Law and the amended Law, the courts held that the 
"law enforcement purposes" exception can appropriately be 
raised only by criminal law enforcement agencies [see Young v. 
Town of Huntington, 388 NYS 2d 978 (1976); Broughton v. Lewis, 
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Sup. Ct., Albany Cty. (1978)]. Although the State Board for 
Professional Medical Conduct may engage in investigations, 
I do not believe that it could be characterized as a "criminal" 
law enforcement agency. Therefore, §87(2) (e), based upon the 
case law rendered to date, could not in my opinion be cited 
as a valid ground for denial. 

A third ground for denial that has been cited is §50 
of the Administrative Rules and Regulations of the Commissioner 
of Health. In this regard, it has been held that rules and 
regulations adopted by an agency cannot be more restrictive 
than or abridge rights granted by a statute. In this instance 
it appears that the rules and regulations promulgated by the 
Commissioner, which do not constitute an exemption by "statute", 
may be more restrictive than the Freedom of Information Law. 
To that extent, the rules and regulations would in my view 
be of no effect [see Zuckerman v. NYS Board of Parole, 385 NYS 
2d 811, 53 AD 2d 405]. 

The remaining two grounds for denial, §87(2) (b) and (g), 
may to some extent have been properly cited by the Health De
partment to withhold the records sought. However, it is noted 
at this juncture that the introductory language of §87(2) of 
the Freedom of Information Law, the focal point of the Law, 
states that an agency may withhold "records or portions there
of ••• " in accordance with the eight grounds for denial that 
ensue in paragraphs (a) through (h). As such, it is implicit 
that there may be situations in which records may be both 
accessible and deniable in part. Further, the agency has the 
responsibility of reviewing the records sought to determine 
which portions, if any,may be withheld. 

Section 87(2) (g) of the Freedom of Information Law 
could in my opinion be cited as a ground for denial only with 
respect to one group of the records sought. The cited pro
vision states that an agency may deny access to records or 
portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tab
ulations or data; 
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11. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

The language quoted above contains what in effect is a double 
negative. While an agency may withhold inter-agency or intra
agency materials, it must disclose statistical or factual 
data, instructions to staff that affect the public, or final 
agency policy or determinations found within such materials. 

In this regard, item 2 of your request concerning notes 
or m.emoranda made by the investigating committee or its des
ignee of interviews with patients would likely constitute 
intra-agency materials. Under subparagraphs {i), {ii), and 
{iii) of §87(2) (g), portions of records would be available 
unless another ground for denial could be cited • 

The remaining three categories of information sought 
concern records provided to the investigating committee or 
its designee by third parties, such as patients and physicians. 
As such, those records would not constitute of inter-agency 
or intra-agency materials. 

The remaining ground for denial might be applicable 
with respect to the three groups of records to which refer
ence was made in the preceding paragraph and perhaps the 
fourth group of records, the intra-agency materials. Rele
vant in each instance is §87(2) (b) of the Freedom of Infor
mation Law, which states that an agency may withhold records 
or portions thereof which if disclosed would result in an 
"unwarranted invasion of personal privacy." Additionally, 
§89(2) (b) of the Law enables the Committee on Public Access 
to Records to promulgate guidelines regarding the deletion 
of identifying details within records, and lists five il
lustrative examples of unwarranted invasions of personal 
privacy. The Committee has never promulgated guidelines re
garding privacy, for the problems of interpretation regarding 
privacy have been both continual and perplexing. In essence, 
subjective judgments must in many instances be made to deter
mine whether disclosure would result in a permissible as 
opposed to an unwarranted invasion of personal privacy, and 
the issuance of guidelines in the Committee's view would 
likely diminish the flexibility that must exist. 
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Without greater knowledge of the contents of the 
records, it would be inappropriate to conjecture as to the 
degree to which privacy might be invaded by means of dis
closure, or the ability to delete identifying details to 
protect privacy. If, for example, identifying details with
in records regarding patients can be deleted from the records 
to the extent that the remainder would not identify those 
who made the statements, the remainder of the records would 
in my view be accessible if no other grounds for denial 
could be cited. On the other hand, if the persons who made 
statements could be identified even after deleting identi
fying details, a record might be withheld in its entirety on 
the basis of the privacy provisions. 

With respect to the three ancillary questions appear-
ing at the end of your letter, I believe that responses have 
been given implicitly with respect to the last two. The 
first question involves how your request for medical records 
could be denied as an unwarranted invasion of personal pri
vacy of the patients to whom the records relate "when the 
individual seeking such medical records is the patients' 
doctor himself". I tend to agree with your intimation, for 
the subject of the investigation presumably would have or have 
had free access to the records in question. As such, if it 
could be demonstrated that disclosure would result in an un
warranted invasion of the patients' privacy regarding an as
pect of their lives other than their medical history, §87(2) (b) 
might properly be asserted as a ground for denial. If, however, 
the invasions of privacy concern only the disclosure of medi
cal information with which your client has been familiar, 
§87(2) (b) could not in my view be cited as a ground for denial. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

R,jF/kk 

cc: Kearney L. Jones, Counsel 

Sincerely, 

'A{~.rf.~ 
Robert J. Freeman 
Executive Director 
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Dear Mr. Rine: 

June 26, 1979 

I have received your letter of June 13 regarding 
the disclosure of records reflective of the amount of 
tax on particular homes and whether the tax has been paid. 

You have indicated that it is your opinion that the 
payment of or the failure to pay taxes is "personal and 
private", and therefore records concerning the payment of 
taxes may be withheld. 

While I might personally agree to some extent with 
your contention, both statutory and case law provide direction 
to the contrary. 

From the perspective of case law, the courts have 
long held that practically any information in possession of 
local government regarding real property and its assessment 
is available [see e.g. Sears, Roebuck and Co. v. Ho,t, 107 
NYS 2d 756 (1951); Sanchez v. Papontas, 303 NYS 2dll (1969)]. 
By implication, the courts have held that disclosure of some 
details regarding individuals results in a permissible as 
opposed to an unwarranted invasion of personal privacy, as 
in the case of the ownership of real property, its assess
ment and the tax paid thereon. 

In addition, §51 of the General Municipal Law has 
for decades provided access to "[AJll books of minutes, 
entry or account, and the books, bills, vouchers checks ••• " 
and other papers "connected with or used or filed in the 
office of •.. 11 a municipality. Since §89(5) of the Freedom 



• 

• 

Mr. Ronald F. Rine 
June 26, 1979 
Page -2-

of Information Law states that no provision of that statute 
shall abridge existing rights of access, I believe that the 
records to which you made reference are available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sincerely, 

1>J .. .i--~\ 
R~~~. Freeman 
Executive Director 
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June 26, 1979 

Dear Mr. Roda: 

• 
Your l etter addressed to the Secretary of State has 

been transmitt ed to the Committee on Public Access to Records, 
of which the Secreta r y o f State is a member, and which is 
responsible for advising with respect to the Freedom of In
formation Law. 

Although your inquiry does not deal specifically 
with the Freedom of Information Law, I have researched the 
appropriate provisions of the Law i n New York on your behalf. 

You have asked whether a credit agency in New York 
may assess a fee for a search of credit records pertaining to 
you, whether or not it maintains a confidential file regard
i ng your credit rating. 

The New York. Fair Credit Reporting Act states i n 
§380-e(e) of the General Business Law that a consumer report
ing agency "may impose a reasonable charge" for searching 
for records, "provided that such charges are indicated to 
the consumer prior t o making disclosure." However, the 
cited provision a l so states that disclosures shall be made 
"without charge to any person who receives a notificat ion of 
adverse action •.• " from a cons umer credit agency o r a debt 
col lection a gency, for exampl e. 

In sum, i t appears that the fee so~ght to be charged 
is legal, unless you have r eceived no t ification of adverse 
ac t ion . 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

s~<J. 
Robert J. Freeman 
Executive Director 
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June 28, 1979 

Dear Ms, Block: 

I have received your l e t t er regarding fees assessed 
by the City of New York, and in particular the Department 
of Records and Informat i on Services, r egardi ng fees for 
searching and copying records. 

Unless the fees to which you made reference have 
a basis in law of which I am unaware, it appears that they 
~iolate the Freedom of Information Law. 

Section 87(1) (b) (iii) of the Preedom of Infor
mation Law state■ that an agency may charge no more than 
twenty-five oents per photocopy tor record• not in ex
cess of nine by fourteen inches or the actual co•t of 
reproducing any other record, •except when a different 
fee is otherwiae prescribed by law." 
~ 

The re~ulations promulgated by the Comfflittee, 
which have the force and effect of law, similarly pro
vide that no search fee may be assessed unless a fee 
has been established by some other provision of law. 

Having reviewed the New York City Charter, I 
have been unable. to locate any provision t hat speci
fically permits either the Health Department or the 
Municipal Archives to charge a t t he rat es desc ribed i n 
your letter. There is, however, a provi~i on i n the 
Charter, §576-4.0(b), which enables t he Board of Health 
to esta blish reasonable fees for the services it per
forms in relation t o searching and r eproducing vital re
cords. Nevertheless, no specific fee is mentioned in 
~he City Charter. 
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I will attempt to obtain fee schedules from both 
"the Health Department and the Municipal Archives to deter
mine the basis upon which they·· have been adopted. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

Sincerely, 

~-/4 
Robert J. Freem~ 
Executive Director 

cc: Eugene Bockman, Municipal Archives 
• New York City Department of Health 
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June 28, 1979 

Mr. Michael Desmond 
Buffalo Courier Express 
785 Main Street 
Buffalo, New York 14240 

Dear Mr. Desmond: 

I have received your letter of June 24 regarding a 
situation in which you were given permission by the Clerk 
of the Niagara Palls City Court to inapect affidavits 
appended to an arrest report, but were refused permission 
to photocopy the affidavits. 

In my opinion, you were improperly denied the right 
to make copies of the records in quest.ton. 

It ·is noted at the outset that the Freedom of Infor
mation Law is. not applicable to the courts and court re
cords, for §86(3) of the Law, which defines "agency", 
specifically excludes the "judiciary" from the coverage 
of the Law {see also §86(1), definition of "judiciary"]. 

Nevertheless, the Judiciary Law and various court 
acts provide substantial rights of access to court re
cords. For example, §255 of the Judiciary Law states that: 

"IA] elerk of a court must, upon request, 
and upon payment of, or offer to pay, the 
fees ~llowed by law, or, if no fees are 
expressly allowed by law, fees at the 
rate allowed to a county clerk for a 
similar service, diligently search the 
files, papers, records, and dockets in 
his office; and either make one or more 
transcripts or certificates of change 
therefrom, and certify to the correctness 
thereof, and to the search, or certify 
that a document or paper, of which the 
custody legally belongs to him, can not 
be found." 
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Further, the courts have long held that the right 
to make copies of records is concomitant with the right 
to inspect Isee e.g. In re Becker, 200 AD 178 (1922) .: 
New York Post Corp. v. Moses, 12 AD 2d 243, reversed on 
other grounds, lO NY 2d 199 (1961}]. 

It is true that records, fingerprints, and similar 
data might be destroyed eventually pursuant to §160.50 of 
the Criminal Procedure Law should an order be made upon 
termination of a criminal action in favor of the accused. 
However, until such records are purged or returned to an 
accused, they remain subject to rights of access granted 
pursuant to the provisions of the Judiciary Law quoted 
earlier. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

14 f N{N'S 6(tz 
Robert J. Freeman ~ 
Executive Director 

RJF:jm 

cc: Angelo Delsignore 
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June 29, 1979 

Sally Mendola, Esq. 
The Legal Aid Society 
Parole Revocation Defense 
15 Park Row - 20th Floor 
New York, New York 10038 

Dear Ms. Mendola: 

Unit 

I have received your letter of June 21 in which you 
requested an opinion regarding the legality of §8008.2(h) 
of the rules promulgated by the New York State Division of 
Parole. 

The regulations in question pertain to what is 
generally known as the "subject matter list" required to 
be compiled pursuant to the Freedom of Information Law. 
Most relevant under the circumstances is 587(3) (c) of the 
Freedom of Information Law, which directs that each agency 
shall maintain: 

" ..• a reasonably detailed current 
l~st by subject matter, of all re
cords in the possession of the 
agency, whether or not available 
under this article." 

In its regulations, the Division of Parole has defined the 
term "subject matter list" to mean: 

" ••• a current list of all records 
maintained by the Division on or 
after January 1, 1978, except· 
cases and employee records, re~ 
gardless of whether the documents 
denoted on such list are avail
able to the public." 
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In my opinion, the definition of "subject matter 
list" appearing in the regulations promulgated by the 
Division of Parole fails to conform with the requirements 
set forth in the Freedom of Information Law. 

It is noted chat the subject matter list is not a 
compilation that makes reference to every record in pos
session of an agency: on the contrary, I believe that it 
is intended to be reflective of an index to records which, 
in the language of the statute, must be "reasonably de
tailed ••• by subject matter." It is clear that the index 
itself has little to do with rights of access, but rather 
is a reflection of the nature of records generally kept 
by an agency. Since the subject matter list is merely an 
index, it is also clear that the language of the statute 
does not permit exceptions or exclusions, notwithstanding 
the possibility that records falling within a particular 
category identified in the list may be denied pursuant to 
§87(2) of the Law. Lastly, the limitation in the reg
ulations concerning the reference only to those records 
maintained by the Division on or after January 1, 1978 con
fleets with the statute, for there is no line of demarc
ation contained in §87(3) (c) regarding the records to which 
reference must be made in the list. 

It is emphasized that the analagous provision in the 
Freedom of Information Law as originally enacted in 1974 
specifically stated that the subject matter list required 
pursuant to 188(4) was required to make reference to records 
"produced, filed or first kept or promulgated after the 
effective date of this article", which was September 1, 1974. 
In my opinion, the amendment to the original language re
garding the subject matter list evidences an intent on the 
part of the Legislature to remove the line of demarcation 
that was present in the original statute. If a similar 
dividing line concerning the records to which reference 
must be made in terms of time was intended in the amended 
statute, I believe the Legislature would have provided 
specificity similar to that given in the original statute. 
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For each of the reasons decribed above, .I believe that 
§8008.2(h) of the regulations promulgated by the Division of 
Parole fails to comply with the direction provided in §87(3) (c) 
of the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Ro~~~ 
Executive Director 

RJF/kk 

cc: Division of Parole 
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June 29, 1979 

Dear Mrs. !tings 

I have received your letter ot June 20 concerning 
the hours during which records may be requested and made 
available by the . Town of Big Flats. 

It is noted that I read the article that appeared 
in the Corning Leader that was appended to your letter. 
I did receive communications sent to me by the Town 
supervisor, Rarl Balland. Since they were merely copies 
of correspondence sent to others, I did not feel that it 
was necessary to respond. 

Nevertheless, in conjuncti on with your letter, 
you have stated that Mr. Balland requires that an· appoint
ment must be made to .review records during regular business 
hours. In my opinion, the r equirement that an i ndividual 
make an appointment during regular bus±ne~s hours is un
necessary and,· as you intimated, is contrary to the direction 
provided in the regulations promulgated by· the Committee. 

The regulations govern the procedural aspects of 
the Freedom of Information Law and each agency in .the state, 
including · a town, must adopt regulations no more restrictive 
than those promulgated by the ~ommittee. 

Most relevant under the circwnstances ta S1401.4 
of the regulations entitled "Hours for put;>lic inspection." 
The cited provision states that: 

"(a) Each agency shall accept requests 
for public access to records and pro
duce .records during all hours they· are 
regularly open tor business. 
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(b) In agencies which do not have 
daily· regular business hours·, a written 
procedure shall be established by which 
a person may arrange an appointment to 
inspect and copy records. Such pro
cedure shall include the name, position, 
address and phone number of the party to 
be contacted for the purpose of making 
an appointment." 

Paragraph (a) of the quoted provision makes clear that 
agencies that have regular business hours are required 
to accept requests and produce records during those hours. 
Paragraph (b} indicates that the only instances in which 
an appointments procedure should be adopted concern those 
situations in which an agency has·no regular business 
hours. Consequently, in my view, if the Town of Big Flats 
maintains regular business hours, an appointment to inspect 
and copy records should not be necessary • 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: supervisor Balland 

Sincerely, 

~'1,~ 
Robert J. Freema~~ 
Executive Director 
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June 29, 1979 

Mr. Thomas Howard 
Dannemora Pire Department 
Box 446 
Dannemora, New York 12929 

Dear Mr. Howards 

I have received your letter of June 21 concerning 
the d:teclosure of information contained in a form known 
as the "Ambulance Service Record," a copy of wfitch you 
have attached. 

In my opinion, much of the information that might 
be contained within the Ambulance Service Record may be 
withheld. 

Although the Freedom of Information Law is based 
upon a presumption of access, §87(2) of the Law lists 
eight grounds for denial. Most relevant under the cir
cumstances is §87(2) (b), which states that an agency 
may deny access to records or portions thereof which 
"if disclosed would constitute an unwarranted invasion 
of personal p~ivacy under the provi•tons of subdivision 
(2) of section 89 of this article." Section 89(2) (b} 
lists five illustrations of unwarranted invasions of 
personal privacy, of which two might with justification 
be cited to withhold information from the Ambulance 
Service Record. · 

Specifically, the cited provision states that: 

"an unwarranted invasion of personal privacy 
includes, but shall not be limited to: 

i. disclosure of employment, medical 
or credit histories or personal refer
ences of applicants for employment; 

ii. disclosure of items involving 
the medical or personal records of 
a client or patient in a medical 
facility ••• " 
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Since much of th.e form would be reflective of a 111.edical 
history, and since an ambulanc.e might be considered a 
"medical facility," I believe ·that the medical infor..
mation contained within the form may be withheld. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

1'k1c,t6~ 
Robert J. Freeman 
Executive Director 
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- · Dear Mr. Casey: 

I have received your letter of J une 18 concerning 
your "difficulty in obtaining information and records from 
the Sayville School Board and administrators to substanti
a~e their public claims and questionable budget practices." 

It is emphasized at the outset that the Freedom of 
Information Law is based upon a presumpti9n o f access. 
Specifically, S87(2) of the Law states . that all records in 
possession of an agency , including a school district, must 
be made available except to the extent tha t r ecords or 
portions thereof fall within one or more categories of 
deniable information enumerated in the ensuing paragraphs 
(a) through (h) • 

Among the categories of deniable information , most 
r elevant to your inquiry is §87(2) (g), which states that an 
agency may withhold records or portions ther eof that: 

"are inter-agency or intra-
agency materials which are not : 

i . s tatistical or f actual tabu-
lations or data: 

ii. instructions to s taff th~t 
affect t he public; or 

iii. final agency policy or deter
minations •.• " 
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The quoted language contains what in effect is a double 
negative. Although government may withhold inter-agency 
or intra-agency materials, it must provide access to 
statistical or factual tabulations or data, instructions 
to staff that affect the public, or final agency policy or 
determinations found within such records. 

In the case of the budget documents to which you 
made reference, if they have been generated within the 
school district, it appears that they would constitute 
"intra-agency" materials. However, it also appears that 
the information in which you are most interested consists 
of "statistical or factual tabulations or data" that must be 
made available. Further, case law has held that budget 
worksheets and similar documentation consisting of statis
tical or factual data used in the preparation of a budget 
are accessible [see e.g. Dunlea v. Gold.mark, 380 NYS 496, 
affirmed 54 AD 2d 446, affirmed with no opinion, 43 NYS 
2d 754, (1977)]. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, an explanatory pamphlet on the 
subject and regulations promulgated by the Committee, 
which govern the procedural aspects of the Freedom of Infor
mation Law and have the force and effect of law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~ -._]. ~;______ 
Rober J. Freeman ~ 
Executive Director 

RJF/kk 

Encs. 

cc: Sayville School District 
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Mr. Joseph M. Belth 
Editor 
The Insurance Forum 
P.O. Box 245 
Ellettsville, Indiana 47429 

Dear Mr. Belth: 

June 29, 1979 

I apologize for the delay in responding to your 
letter. Your inquiry concerns an apparent failure of the 
Insurance Department to render a determination on appeal 
within the time limits specified in the Freedom of Infor
mation Law. 

As you are aweJ.re, §89(4) of the Law requires the 
head of an agency er whomever is designated as appeals 
officer to render a determination on appeal "within seven 
business days of the receipt of such appeal ••• " and •fully 
explain in writing to the person requesting the record 
the reasons for further denial, or provide access to re
cords sought." 

In my opinion, if no determination is made within 
seven business days of the receipt of an appeal, the 
appeal may be·considered constructively ~enied. From 
that point, I believe that the remedies available under 
Article 78 of the Civil Practice Law and Rules may be 
pursued. 

' 
In addition, it is emphasized that a recent 

decision rendered by the Court of Appeals held that 
an agency cannot merely assert grounds fo~ denial to 
withhold records: contrarily, the agency must prove 
to a court that records withheld would indeed result 
in the harmful effects of disclosure described in the 
categories of deniable information appearing in §87(2} 
(a) through (h) of the Law. [Church of Scientology v. 
State, 46 NY 2d 906 (1979)]. . 
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I hepe that I have been of some as-si:stance. Should 
any further questions arise, please feel free to contact me. 

RJFcjm 

Sin~effely, 

~<Vl0"3 fu+-_ 
Robert J. Freeman 
Executive Director 

cc: Superintendent Albert B. Lewis 
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Gregory P. Photiadis, Esq. 
Duke, Holzman, Yaeger & Radlin 
2410 Main Place Tower 
Buffalo, New York 14202 

Dear Mr. Photiadis: 

I have received your letter of June 18 and the 
correspondence appended to it. Your inquiry concerns 
unsuccessful efforts to obtain records under the Free
dom of Information Law from the Niagara County· Sewer 
District • 

According to your letter addressed to the Clerk 
of the Niagara County Sewer District dated May 17, you 
have requested five categories of records developed 
during a particular time period, including minutes of 
administrative board meetings, resolutions proposed or 
passed by the advisory board, correspondence between 
the District and the firm of Krehbiel-Guay-Rugg-Hall 
relating to a particular contract, records in possession 
of the District concerning particular easements related 
to Contract No. 12A, and correspondence between the 
District and the County Legislature regarding Contract 
No. 12A. 

In my opinion, many of the records in which you 
are interested are clearly available, and the remainder 
of the records that you are seeking are likely avail
able in great measure. 

The first area of inquiry concerns minutes of 
meetings. Minutes are accessible under the Freedom of 
Information Law and have long been available under 
other provisions of law for decades. For example, 
§51 of the General Municipal Law has long granted access 
to: 
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"[A]ll books of minutes, entry or 
account, and the books, bills, vouch
ers, checks, contracts or other 
papers connected with or used or 
filed in the office, of, or with 
any officer, board or commission 
acting for or on behalf of any 
county, town, village or municipal 
corporation in this state ••• " 

In addition, §101 of the Public Officers Law, the Open 
Meetings Law, requires that public bodies compile and 
provide access to minutes of meetings. 

Similarly, the resolutions proposed or passed by 
the advisory board to which you made reference would also 
be available as minutes or determinations made by an 
agency. It is noted that the definition of "agency" 
appearing in §86(3) of the Law makes reference to any 
"municipal department, board, bureau, division, commis
sion, committee, public authority, public corporation, 
council, office or other governmental entity ••• " that 
performs a governmental function for the state or any one 
or more municipalities. Since an advisory board is an 
agency, its resolutions would in my view constitute 
determinations made by the agency that are accessible 
pursuant to §87(2) (g) (iii) of the Freedom of Infor
mation Law. Further, minutes of the Board would likely 
make reference to resolutions that were proposed but 
perhaps not passed. If such minutes exist, they are 
available. 

The third category of records sought concerns 
correspondence between the Sewer District and a named 
firm regarding Contract No. 12A from January, 1974 
through June, 1978 regarding a particular easement 
related to the contract. Without greater knowledge 
of the contents of the records sought, it would be diffi
cult to conjecture as to rights of access. Nevertheless, 
it is emphasized at this juncture that the Freedom of 
Information Law is based upon a presumption of access. 
Section 87(2) of the Law provides that all records in 
possession of an agency are available, except to the 
extent that records or portions thereof fall within one 
or more enumerated categories of deniable information 
appearing in paragraphs (a) through (h) of the cited 
provision. 
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It appears that only one of the grounds for denial 
in §87(2) might have relevance to the records in question. 
Specifically, §87(2) (d) enables an agency to withhold re
cords or portions thereof that: 

" ••• are trade secrets or are main
tained for the regulation of commer
cial enterprise which if disclosed 
would cause substantial injury to 
the competitive position of the sub
ject enterprise ••. " 

If indeed the records or portions of the records in question 
contain trade secrets and if disclosure would cause substan
tial injury to the competitive position of the subject of 
the records, they may be withheld on that basis. However, if 
there is no possibility that the harmful effects of disclosure 
described in §87(2) (d) would arise, the records could not 
in my view be withheld on that basis. 

With respect to the fourth and fifth categories of 
records sought, it appears that the only ground for denial 
that might have relevance is §87(2) (g), which states that 
an agency may withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or 
determinations ... " 

The quoted language contains what in effect is a double 
negative. Although an agency may withhold inter-agency 
or intra-agency communications, it must provide access to 
statistical or factual tabulations or data, instructions 
to staff that affect the public, or final agency policy 
or determinations found within such records. Therefore, 
although the correspondence might be characterized as 
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"inter-agency or intra-agency" materials, much of the in
formation contained in such materials, particularly sta
tistical or factual data, should be made available. 

Further, based upon the materials that you sent, 
it appears that the Sewer District has failed to comply 
with the procedural aspects of the Freedom of Information 
Law, the regulations promulgated by the Committee that 
govern the procedural aspects of the Law and have the 
force and effect of law, and the rules promulgated by the 
Niagara County Legislature. 

With respect to procedure, §89(3) of the Law and 
§1401.5 of the regulations provide that an agency must 
respond to a request within five business days of its re
ceipt. The response can take one of three forms. First, 
an agency may grant access to the records. Second, an 
agency may deny access to the records. And third, an 
agency may acknowledge receipt of a request within five 
business days and take ten additional business days to 
grant or deny access. If no response is given within five 
business days, the request is considered a denial that 
may be appealed. When a response is given in the nature of 
a denial, the reasons for the denial must be stated in 
writing and the applicant must be apprised of his or her 
right to appeal and be given the name and address of the 
person or body to whom an appeal should be directed. On 
receipt of an appeal, the appeals person or body must 
render a determination "fully in writing" within seven 
business days of receipt of the appeal. In addition, the 
appeals person or body is required under §89(4) (a) of the 
Freedom of Information Law to transmit copies of appeals 
and the determinations that ensue to the Committee on 
Public Access to Records. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Glens. Hackett, Esq. 
Donald P. Lane 
Russell Parker 
John Simon, Esq. 

Siij:fJ.h 
Robert J. Freeman 
Executive Director 
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Ms. Aline G. Cote 
City Clerk 
Office of the City Clerk 
City Hall 
Plattsburgh, New York 12901 

Dear Ms. Cote: 

July 3, 1979 

• 
I have received your letter of June 28 and thank you 

for your interest in compliance with the Freedom of Infor
mation Law. Your inquiry concerns rights of access to 
vacation and sick leave reports regarding public employees. 
You have indicated that the City Attorney contends that dis
closure would result in an unwarranted invasion of personal 
privacy since names appear on the report. 

• 

In my opinion, the reports are likely available. 

It is noted at the outset that the Freedom of Infor
mation Law is based upon a presumption of access. All 
records in possession of an agency, such as a city, are 
accessible, except to the extent that records or portions 
of records fall within one or more enumerated categories of 
deniable information appearing in §87(2) (a) through (h). 
Under the circumstances, I do not believe·that any of the 
grounds for denial may appropriately be raised. 

While §87(2) (b) of the Freedom of Information Law 
provides that an agency may withhold records or portions 
thereof which if disclosed would result in an "unwarranted 
invasion of personal privacy," case law interpreting the 
privacy provisions of the Law in my view ca~ be cited as a 
basis for disclosure. The courts have consistently deter
mined that public employees require less protection in terms 
of privacy than the public generally. In brief, the courts 
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have held that records that are relevant to the performance 
of the official duties of public employees are accessible, 
for disclosre would result in a permissible as opposed to 
an unwarranted invasion of personal privacy [see e.g. Farrell 
v. Village Board of Trustees, 372 NYS 2d 905 (1975) Gannett 
Co. v. County of Monroe, 59 AD 2d 309 (1977); and Montes v. 
State, 406 NYS 2d 664 (Court of Claims, 1978)]. Conversely, 
portions of records that identify public employees which have 
no relevance to the performance of their official duties may 
justifiably be withheld, for disclosure would in such in
stances result in an unwarranted invasion of personal privacy 
(see e.g., Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 
1977). 

Although the reports in question identify public em
ployees, the direction provided by case law could in my view 
be cited as a basis for disclosure, since the tabulations 
concerning vacation and sick leave are relevant to the per
formance of the official duties of the individuals named 
in the reports. Consequently, the records would in my opinion 
be available. 

Lastly, if the applicant is interested only in the 
numerical figures, it may be possible to delete the names to 
protect privacy while providing access to the numerical in
formation contained on the reports in order that statistical 
data can be compiled. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~~ 
~A~3.~~ 

Robert J. Freeman -----.... 
Executive Director 

RJF/kk 
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Mr. James J. Arnold 
#76 D 0190 
Ossining Correctional Facility 
354 Hunter Street 
Ossining, New York 10562 

Dear Mr. Arnold: 

July 3, 1979 

I have recently received your letter of June 18 con
cerning a failure to respond to a request on the part of the 
Clinton County Sheriff. You have asked for information re
garding the means by which you may appeal to the Sheriff. 

First, enclosed for your consideration are copies of 
the Freedom of Information Law, the regulations promulgated 
by the Committee which govern the procedural aspects of the 
Law and have the force and effect of Law, and an explana
tory pamphlet on the subject. 

Second, in terms of time limits for response to re
quests, I direct your attention to §89(3) of the Freedom of 
Information Law and §1401.5 of the regulations. When read 
in conjunctiorrwith one another, the cited provisions re
quire that an agency must respond to a request within five 
business days of its receipt of a reques~. The response can 
take one of three forms. An agency may grant access, deny 
access, or acknowledge receipt of a request within five busi
ness days and then take ten additional business days to grant 
or deny access. , If no response is received within five 
business days, the request is considered a denial that may be 
appealed. When a denial is given in writing, the reasons 
must be provided and the applicant must be apprised of the 
name and address of the person or body to.whom an appeal 
should be directed • 
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Section 89(4) of the Freedom of Information Law states 
that the head or governing body of an agency or whomever is 
designated to determine appeals shall respond to appeals with
in seven business days of receipt of an appeal. 

Each agency, including Clinton County, is required to 
adopt regulations consistent with and no more restrictive than 
those adopted by this Committee. Therefore, it is suggested 
that you attempt to learn the identity of the appeals officer 
for Clinton County. 

Lastly, the Freedom of Information Law also requires 
that the person or body designated to determine appeals trans
mit copies of appeals and the determinations that ensue to the 
Committee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

cc: Clinton County Sheriff 

Sincerely, 

A-fAlj,f f;_ 
Robert J. Freema~• 
Executive Director 
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• 

Ms. Karen L. Indorf 

-Dear Ms. Indorf: 

As you are aware , I have received your letter of 
June 24 and the attached regulations adopted under the 
Freedom of Information Law by the East Islip Union Free 
School District. I will comment regarding the regulations 
and several of the points raised during our conversation. 

It is noted at the outset that the District's regu
lations appear to be an amalgam of provisions from both 
the original Freedom of Information Law effective September 1, 
1974 and the amended Freedom of Information Law, effective 
January 1, 1978. For example, the reference to the Freedom 

·of Information Law as Chapters 578-580 of the Laws of 1974 
is outdated and therefore inaccurate, for those Chapters 
were repealed and replaced by a new Freedom of Information 
Law in 1978 (Chapter 933 of the Laws of 1977). Similarly, 
the lists of records to be made available or exclud~d from 
public inspection are based upon the original statute and 
in my view should be deleted, for they are misleading. 

I would also like to emphasize that the thrust of the 
amendments represents a significant departure from that 
of the original statute. In brief, the Freedom of Infor
mation Law as originally enacted provided access to specified 
categories of records, to the exclusion of all others. There
fore, if an applicant could not conform a request to one 
of the categories, access could be denied. The amendments, 
however, reverse the logic of the original statute by stating 
that all records are available, except those records or 
portions of records that fall within one or more enumerated 
categories of deniable information [see attached, Freedom 
of Information Law, §87(2) (a) through (h)]. In addition, 
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while the original Law required that an applicant request 
"identifiable" records, the amendments merely require that 
an applicant must request records "reasonably described" 
[see §89(3)]. As such, with respect to the request that you 
orally described to me, you need not request individual or 
numbered checks; contrarily you could appropriately re
quest to inspect all checks for a given time period or re
lated to a particular service provided, for instance. 

There are also several points that should be made 
with respect to the contents of the "rules and regulations" 
listed numerically beginning on page 2 of the attachment. 

Section 1 concerning "lists" makes reference to the 
original Freedom of Information Law, which as noted earlier 
has been replaced by an amended statute. While the former 
§88(4) required a school district to create a subject matter 
list only with respect to records first filed, kept or 
promulgated after September 1, 1974, §87(3) (c) of the amend
ments requires that the list include reference to all records, 
whether or not they are available, and regardless of the 
date the records were first kept or filed. 

Section 2 concerns the designation of a "fiscal 
officer". In this regard, it is important to point out 
that the fiscal officer was required to be designated under 
the original statute for the purpose of providing access to 
a payroll record to the news media. The amendments, however, 
make no reference to a fiscal officer and it is clear that 
payroll records required to be compiled by §87 (3) (b) are 
available to any person. 

Section 5 entitled "procedures" states in subdivision 
(b) that requests shall be submitted on a form prescribed by 
the District and that the form must be completed at least 
five days "prior to the date upon which the individual 
wishes to obtain a copy of the record." Several subdivisions 
in Section 5 contain similar language. However, since the 
Law requires only that an applicant reasonably describe 
records in writing, the Committee has consistently advised 
that a failure to complete a form prescribed by an agency 
cannot constitute a valid ground for denial of access and 
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that any written request that reasonably describes records 
sought should suffice. Further, the provision in the Dis
trict regulations requiring that requests be submitted at 
least five days prior to the date upon which the applicant 
seeks to obtain records in my opinion conflicts with the 
direction provided by §89(3) of the Freedom of Information 
Law and §1401.S(d) of the Committee's regulations. In 
both of the cited provisions, an agency is required to re
spond to a request within five business days of its receipt. 
Further, §1401.4 of the Committee's regulations states that 
agencies shall "produce records during all hours they are 
regularly open for business." Consequently, in view of 
the foregoing, the five business day period is not in my 
opinion intended to be an outer limit for response; if records 
are readily available there is no reason for an applicant 
to wait five days to obtain copies of records. 

I have enclosed copies of both the Committee's 
regulations and model regulations which have been prepared 
for agencies to assist them in complying with the procedural 
aspects of the Freedom of Information Law. Copies of both 
will be sent to the District as well. 

With respect to rights of access to budgetary materials, 
including the books of account to which you made reference 
during our conversation, I believe that they are available 
for inspection and copying. It noted in this regard that 
§87(2) (g) (i) of the Law specifically provides that an agency 
must grant access to "statistical or factual tabulations or 
data" found within intra-agency materials. In addition, 
§2116 of the Education Law provides broad rights to records 
in possession of school districts. 

Lastly, you described a situation in which members 
of the Board of Education in the performance of their duties 
attend conferences or conventions, for example. You stated 
further that some of the members have obtained advances for 
the cost of the trips for themselves as well as their spouses. 
Although you indicated that members of the Board reimburse 
the District for any expenses incurred by their spouses, you 
asked whether the advances to spouses would be legal. Having 
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contacted a representative of the Office of Counsel at the 
State Education Department on your behalf, I was informed 
that §77(b) of the General Municipal Law appears to permit 
advances only for persons "duly authorized" to attend. 
Based upon the language of §77(b) of the General Municipal 
Law, it appears that a public corporation may advance monies 
only to persons requiring such advances to perform their 
official duties. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

Sincerely, 

i~"ttf l 
Robert J. Free~ 
Executive Director · 

cc: East Islip Union Free School District 
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-Dear Mr. Koupashs 

I have received your letter of June 30 concerning 
unanswered requests for records address·ed to the Clerk of 
the Bolton Central School District dated June 21 and June 
26. 

As stated in my letter of June 21, §89(31 of the 
Preedom of Information Law and §1401.5 of the regulations 
promulgated by the Committee require that an agency re~ 
spond to a request within five busines~ days of its re
ceipt. If no response is given within five business d·ays, 
the request is considered a denial that may be appealed 
to the governing body of the School District, the School 
Board, or whomever has been designated by the School Board 
to respond to appeals. 

Based upon the information given in your letter, 
it would appear that your request of June 21 has been 
constructively ~enied and therefore may be appealed. 
Similarly, if more than five business days have trans
pired since the receipt of your letter of June 26, that 
request may also be appealed. 

If your appeals are denied in writing or no re
sponse is given to them as required by §89(4) (a) of the 
Freedom of Information Law, you may challenge the denials 
by means of initiating a proceeding under Article 78 of 
the Civil Practice Law and Rules. Although an Article 
78 proceeding generally requires that a member of the 
public prove that the action of an agency was unreasonable 
or "arbitrary and capricious." §89(4) (b) of the Freedom 
of Information Law requires that an agency prove that the 
records withheld fall within one or more grounds for denial 
appearing in S87 (2) of the s t atute • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Lois Hiser, Clerk of the Board 
Patricia Ann Lamb, Business Manager 
Board of Education 
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• 

Mr. Peter M. Biggs 
Office of Public Information 
City of Rochester 
City Hall 
30 Church Street 

. Rochester, New York 14614 

Dear Mr. Biggs: 

Thank you for your letter of June 27 and your in
terest in complying with the Freedom of Information Law. 

Your questions concern the contents of the subject 
matter list and how specific the list should be • 

It is noted at the outset that your citation of 
the subject matter list, §88(4), is derived from the Free
dom of Information Law as originally enacted in 1974. 
Amendments to the Law became effective on January 1, 1978 
and the provision relating to the subject matter list now 
is §87(3) (c) {see attached). The cited provision states 
that each agency shall maintain: 

" •.. a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency,·whether 
or not available under this article." 

The only distinction between the former and the current 
provision, other than a clarification of language, con
cerns the requirement that the list make reference not 
only to records first kept, or filed since the effective 
date of the original Freedom of Information Law, September 
1, 1974, but to all records in possession of an agency, 
notwithstanding the date of their creation or maintenance 
oy an agency. 



' 
Mr. Peter M. Biggs 
July 6, 1979 
Page -2-

As you are aware, the subject matter list must be 
"reasonably detailed"; it need not make reference to every 
record in possession of an agency. While I regret that 
I cannot offer you a definition of "reasonaoly detailed", 
§1401.6(b) of the regulations promulgated by the Committee 
(see attached) states that "the subject matter l:i:st shall 
be sufficiently detailed to permit identification of the 
category of the record sought." 

I have enclosed a copy of the Committee's subject 
matter list in the hope that it might be somewhat useful 
to you. Although the nature and volume of records in 
possession of the Committee is insignificant in comparison 
to those in possession of a large city, perhaps it can 
provide some direction. In addition, it is suggested 
that you review the disposition schedules for records 
developed by the State Education Department. Based upon 
my review of many retention and disposal schedules, I be
lieve that they are more detailed than the subject matter 
list would require. 

I regret that I do not have other subject matter 
lists to provide for your review. As a general rule, 
agencies are not required to transmit their lists to the 
Committee and, consequently, this office rarely receives 
or reviews subject matter lists. 

~ 

Once again, I thank you for your interest in com
pliance and apologize for the paucity of useful infor- · 
mation that I can give you. 

If you feel that I can be of further assistance, 
please feel free to contact me. 

RJF: jm 

Encs. 

Sincerely, 

i~,s'(~ 
Robert J. Freeman 
Executive Director 
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• 

Dear Mrs. Connolly: 

I have received your letter of June 26 as well as 
the materials appended to it. Your letter and the materials 
appear to indicate a fundamental lack of understanding of 
the Open Meetings Law by the School Board of the Oceanside 
Union Free School District. 

Since I cannot in good faith verify or agree that 
all of your allegations are accurate except by means of the 
documentation that you sent, the following will consist of 
a r ec itation of legal interpretations reflective of my 
opinion concerning the points that you raised regarding 
both the Open Meetings Law and the Freedom of Informatio~ Law. 

· It is emphasized at the outset that the state's high
est court held that the definition of "meeting•, while vague 
in terms of its specific language {see Open Meetings Law, 
597(1)), should be construed expans ively in accordance with 
the legislative declaration appearing in S95 of the Law. 
In brief, it was held that any convening of a quorum of a 
public body for the purpose of discussing its business is 
a "meeting• subject to the Open Meetings Law, whether or 
not there is an intent to take action and regardless of the 
manner in which a gathering may be characterized [see _ 
Oran e ~ount Publications v. Council of the Cit of New-
urg, 6 , a NY 2 547 • 

if, for example, the Board me t t o discuss various items 
at gatherings other than its regular or special meetings, 
those gatherings should have been convened as open meetings. 
Consequently, if meetings were held to discuss the contents 
of the proposition to which you made reference, those 
gatherings were meetings that should have been convened open 
to the public . 
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Section 99 of the Law requires that all meetings 
must be preceded by notice to the public and news media. 
When a meeting is scheduled at least a week in advance, 
notice must be given to the public and the news media not 
less than seventy-two hours prior to the meeting. If a 
meeting is scheduled less than a week in advance, notice 
must be given to the public and the news media "to the 
extent practicable" at a reasonable time prior to the 
meeting. As such, it is clear that notice must be given 
before all meetings, including those that might be classi
fied as "special" or "emergency". In addition, the 
Legislature recently passed amendments to the Open Meetings 
Law that are now awaiting the Governor's signature. One 
aspect of the amendments would require that a public body 
designate one or more public locations where notice will be 
posted prior to all meetings. I have enclosed a copy of 
the amendments and the Memorandum in Support of the legis
lation for your consideration. 

Next, exhibits F and I found in the materials you 
sent constitute agendas of special meetings held "for the 
purpose of calling for an executive session to discuss legal 
matters". In my view, the agendas represent a lack of 
understanding of the Open Meetings Law and two possible vio
lations of the Law. First, a public body cannot in my 
opinion schedule an executive session in advance due to the 
definition of "executive session" [§97(3)] and the procedural 
requirements that must be followed by a public body prior 
to entry into executive session [§100(1)]. "Executive 
session" is defined as a portion of an open meeting during 
which the public may be excluded. Thus it is clear that 
an executive session is not separate and distinct from an 
open meeting but rather is a portion thereof. Further, 
§100(1) states that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only, provided, however, that no 
action by formal vote shall be 
taken to appropriate public moneys ••• " 



• 

• 

Mrs. Betty Connolly 
July 9, 1979 
Page -3-

The quoted provision requires that several affirmative steps 
be taken prior to entry into executive session. A motion 
must be made during an open meeting that is passed by a 
majority vote of the total membership of the public body, 
which identifies generally the subjects intended to be dis
cussed behind closed doors. Moreover, the ensuing para
graphs (a) through (h) specify and limit the subjects that 
may appropriately be considered in executive session. In 
view of the definition and the requirements described above, 
I do not believe that a public body can schedule an executive 
session in advance, for it can never be known in advance 
whether a majority of the total membership of a public body 
will indeed vote to enter into executive session or whether 
the entire meeting will be devoted to matters that may 
properly be discussed in executive session. 

The contents of your letter, the minutes and the 
agendas attached to your letter indicate that several 
executive sessions were held for the purpose of discussing 
"legal matters." In my opinion, a motion to enter into an 
executive session to discuss "legal matters" without more 
is insufficient. The most relevant exception for executive 
session is in §100(1) (d), which provides that a public body 
may enter into executive session to discuss "proposed, 
pending or current litigation." Based upon the documentation 
that you sent, there is no indication that pending litigation 
was discussed or that litigation would be in the offing. 
Moreover, I agree with the statement in your letter to the 
effect that virtually all matters discussed by a school board 
or by the board of any other public corporation might be 
considered a "legal matter". In a similar vein, many have 
contended that "possible litigation" may be discussed be
hind closed doors. I have contended to the contrary that 
any matter could be subject of "possible litigation" and 
that the language of §100(1) (d) must be construed narrowly. 
In sum, it appears that the executive sessions held for 
discussion of "legal matters" did not fall within any of the 
grounds for executive session enumerated in the Law and that 
they should have been held in full view of the public. 

You also mentioned that executive sessions have been 
held to discuss "personnel matters." In this regard, I do 
not believe that a motion to discuss "personnel" without 
greater specificity is proper. The applicable exception for 
executive session regarding personnel is §100(1) (f) which 
states that a public body may enter into executive session 
to discuss: 
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"the medical, financial, credit or 
employment history of any person 
or corporation, or matters leading 
to the appointment, employment, 
promotion, demotion, discipline, 
suspension, dismissal or removal 
of any person or corporation ••. " 

The Committee has consistently advised that the provision 
quoted above is intended largely to protect privacy and not 
to shield matters of policy under the guise of privacy. The 
legislation before the Governor if signed into law will 
tend to narrow the exception by stating that a public body 
could enter into executive session to discuss specific 
matters regrding "particular" persons or corporations as 
opposed to "any" person or corporation. 

Your letter makes reference to the approval of 
minutes of executive session. In this regard, §101(2) of 
the Open Meetings Law requires that: 

"minutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final deter
mination of such action, and the date 
and vote thereon ••. " 

As I read §101(2), minutes of executive session must be com
piled only when action is taken in executive session. 

As such, public bodies may generally vote during a 
properly convened executive session, except in situations 
in which the vote concerns an appropriation of public 
monies. However, school boards must in my view vote in 
public in all instances, except when a vote is taken pur
suant to §3020-a of the Education Law concerning tenure. 

Secion 105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed super-
seded hereby." 
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In this regard, §1708(3) of the Education Law, which per
tains to regular meetings of school boards, states that: 

"[T]he meetings of all such boards shall 
be open to the public but the said boards 
may hold executive sessions, at which 
sessions only the members of such boards 
or the persons invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held that: 

" ..• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch et al v. Board 
of Education, Union Free School District 
#1, Town of North Hem1stead, Nassau 
County, 7 AD 2nd 922 1959)]. 

Moreover, in a more recent decision construing subdivision (3) 
of §1708 of the Education Law, the Appellate Division inval
idated action taken by a school board during an executive 
session [United Teachers of Northport v. Northport Union Free 
School District, 50 AD 2d 897 (1975)]. Consequently, according 
to judfcial interpretations of the Education Law, §1708(3), 
school boards may take action only during meetings open to 
the public. 

Since §1708(3) of the Education Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

In addition, §87(3) (a) of the Freedom of Information 
Law (see attached) requires all public bodies to compile 
and make available a voting record identifiable to every 
member of the public body in every instance in which the 
member votes. 
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In view of the foregoing, a school beard may delib
erate in executive session in accordance with §100(1) of the 
Open Meetings Law, but it may not in my opinion vote during 
an executive session, except when the vote pertains to a 
tenure proceeding. 

With respect to the Freedom of Information Law, 
you have made several allegations regarding the procedural 
implementation of the Law and the subject matter list. 

First, you stated that requests to inspect records 
are "never honored" before seven days have elapsed. In 
this regard, §89(3) of the Freedom of Information Law and 
§1401.S of the regulations promulgated by the Committee, 
which have the force and effect of Law, prescribe the time 
limits for response to a request (see attached). The cited 
provisions require that an agency must respond to a re
quest within five business days of receipt of a request. It 
is emphasized that the five business day provision is in 
my view intended to be an outer limit for response, not a 
period during which members of the public must await a 
response. Further, a response to a request can take one of 
three forms. An agency may grant access to the records 
sought, deny access, or acknowledge receipt of the request 
within five business days. When a request is acknowledged, 
the agency has ten additional business days to grant or 
deny access. If no response is given in five business days, 
the request is considered a denial that may be appealed to 
the governing body of the District or whomever has been 
designated to determine appeals. In the event of a written 
denial of access, the reasons for the denial must be stated 
and the applicant must be apprised of his or her right to 
appeal and be given the name and address of the person to 
whom the appeal should be sent. If a record is denied con
structively or by means of a written denial, the applicant 
has 30 days to appeal. The appeals person or body then has 
seven business days from the receipt of an appeal to grant 
access to the records or to fully explain in writing the 
reasons for further denial. In addition, copies of appeals 
and the ensuing determinations on appeals must be trans
mitted to the Committee pursuant to §89(4) (a) of the Free
dom of Information Law. 
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With regard to your request for the subject matter 
list, I can only advise that a similar list was required 
to be compiled under the original Freedom of Information 
Law enacted in 1974 and that such a list should be in exist
ence and available on an ongoing basis. Further, I do not 
believe that the compilation of a subject matter list creates 
an onerous burden on a school district, for the State Ed
ucation Department provides retention and disposal schedules 
for records upon which a subject matter list may be based. 
Having reviewed several of the retention and disposal 
schedules, I believe that they are more detailed than a 
subject matter list must be. 

In terms of a legal remedy, since §87(3) (c) of the 
Freedom of Information Law requires each agency to maintain 
a subject matter list, you could presumably initiate an 
Article 78 proceeding in the nature of mandamus to seek to 
compel the District to perform a duty that it is required 
to perform, i.e. to create a subject matter list. 

Copies of this response as well as the Freedom of 
Information Law, the Open Meetings Law, regulations prom
ulgated under the Freedom of Information Law by the Com
mittee and model regulations designed to assist agencies 
in complying with the Freedom of Information Law will be 
sent to you and the School Board. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

cc: Honorable Warren Anderson 
Honorable Mario M. Cuomo 
Honorable Armand D'Amato 
Honorable Stanley Fink 
Honorable Norman Levy 

Sincerely, 

Ro~srLAv-
Executive Director 

New York State Office of General Services 
Oceanside Union Free School District 

Board of Education 
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Dear Mr. Seibert: 

I have received your letter of July 2 concerning 
requests for records in possession of the New- York City 
Housing Authority. You have asked once again whether 
rights of acces·s granted by the Freedom of Information 
Law are applicable to records that were created by or 
in possession of the Housing Authority prior to September 
1, 1974, the effective date of the Freedom of Information 
Law as originally enacted. 

As I have contended in a previous letter, the com
mittee by means of a resolution advised in November of 
1974 that the Freedom of Information Law, in view of its 
remedial nature, should be considered retrospective in it■ 
application. 

The amendments to the Freedom of Information Law, 
effective Janbary 1, 1978, in my opinion bolster this 
contention. Please note that the amended statute, a copy 
of which is attached, defines "record" t .o include any 
information "in any physical form whatsoever" in possession 
of an agency 1S86(4)]. This is not to say that all records 
in possession of an agency are accessible, but rather that 
all records in possession of an agency are subject to rights 
of access granted by the Law. Moreover, §87(2), the focal 
point of the Law, states that all records in possession 
of an agency are accessible, except those. records or por
tions thereof that fall within one or more among eight 
enumerated categories of deniable information appearing 
in paragaphs (a) through (h) o! S87f2). 

A further indication of a legislative intent to JMke 
the Law retrospective, concerns the provision regarding the 
compilation of a "subj e c t matte r list". The subj ect matter 
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list is an index of records that may be used by the public 
to identify the category of records in which an individual 
may be interested. While §88(4) of the original Freedom 
of Information Law required that the subject matter list 
make reference to only those records first filed, kept or 
promulgated after the effective date of that statute, the 
new Freedom of Information Law requires that the list make 
reference by s·ubject matter to "all records in possession 
of the agency, whether or not available under this article" 
{§87 (3} {cl]. 

In view of the foregoing, I reiterate my contention 
that the Freedom of Information Law is retrospective and 
applies to records that may have come into the possession 
of an agency prior to the effective date of the statute 
as originally enacted in 1974. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Si11:~t 'J. ;;L---
Robert J. Freeman 
Executive Director 
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Barbara Regino 
Supervisor 
Town of Goshen 
P.O. Box 217 
Goshen, NY 10924 

Dear Supervisor Regino: 

Thank you for your letter of July 6 and your inter~ 
est in complying with the Freedom of Information Law. 

You have asked whether "water and sewer billing 
cards and bills for services to a special district are 
subject to the Freedom of Information law .•. " and whether 
such records should be available to persons other than 
the residents to whom the bills are given. 

In my opinion, the records that you described are 
available to the public generally. 

Although the billing cards and the bills for s-er
vices identify specific individuals, statutory and case 
law have directed by implication that the disclosure of 
some records that identify individuals would result in 
permissible as opposed to an unwarranted invasion of per
sonal privacy Isee Freedom of Information Law, §87(2} (b)]. 
For example, assessment rolls containing a great deal of 
personal information regarding the owners of real property 
have long been held to be accessible to the public. Sim
ilarly, §51 of the General Municipal Law has for decades 
provided access to: 

"IA]ll books of minutes, entry.or 
account, and the books, bills, vouch
ers, checks, contracts or other 
papers connected with or used or 
filed in the office, of, or with 
any officer, board or cormnission 
acting for or on behalf of any 
county, town, village or municipal 
corporation in this state ••• " 
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Since the provision quoted above makes specific reference 
to books of entry or account as well as "bills, vouchers, 
checks" and similar documents, it would appear that the 
Legislature felt that disclosure of some items identifiable 
to individuals should be available, notwithstanding the fact 
that they identify specific taxpayers. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sinc7rely, 

~l{ct t1 ~ll---
' Robert J. Freeman 

Executive Director 

RJF:jm 
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Dear Mr . Brewster; 

I have received your letter of July 3 concerning a 
denial of access to records by the Little Palls Central 
School District. 

Your letter indicates that you submitted an appeal 
to the head of the agency on June 21 and had not received 
a reply by July 3. The records t hat you are seeking are 
"paid legal vouchers from 1/ 1/ 79 to the pres-ent." 

In my opinion, the vouchers are accessible. 

First, it is important to note that 589(4) (a) of 
the Preedom of Information Law requires that an appeal be 
determined fully in writing within seven businesa days of 
its receipt by the person or body to wflom appeals are 
directed. As such, based upon the informati on provided 
in your letter, the statutory time limit for respon■e to 
an appeal was exceeded. 

Second, as I have advised in the past, while there 
may be a privileged relationship between a school board , 
its employees and its attorney, case law has held that 
records reflective of payments to counsel fall outside the 
attorney-client privile ge Je.g. People v. Cook, 372 NYS 2d 
210 (1975)]. Further, I believe that the paid vouchers 
would constitute factual data that would .be available 
under §87(2) (g) (i) of the Freedom of Informati on Law. 

Third, although you may be involved in litigation 
with the School Distri c t , your status as a litigant does 
not in my opinion dimi nish your rights of access under 
the Freedom of I nformation Law. In an analogous situation, 
it was held that records that are accessible unde r the 
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Freedom of Information Law must be made equally available 
to any person, notwithstanding the status or interest of 
the applicant (see Burke v. Yudelson, 368 NYS 2d 779, aff'd 
51 AD 2d 673, 378 NYS 2d 165}. Moreover, in Bur~e, supra, 
the Appellate Division specifically directed that the status 
of an applicant as a litigant did not detract from his rights 
of access under the Freedom of Information Law. 

I hope that I have been of some assis-tance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: William D. Bradt -
Acting superintendent 

Sincerely, 

D,W ri, fr,b,---
RJ;;ert J. Freeman 
Executive Director 
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Mr. Joseph Fournier 
Box B 77-A-3575 
Dannemora, New York 12929 

Dear Mr. Fournier: 

I have received your letter of July 3 regarding 
compliance with §89(4) (a) of the Freedom of Information 
Law by the City of White Plains and its Corporation 
Counsel. 

You have indicated that you transmitted an appeal 
to the Corporation Counsel on June 16, and in a response 
dated June 28, you were advised that the appeals officer, 
Mr. Bergins, would be absent from his office until July 9, 
1979. Consequently, you were informed that your appeal 
would not be de~ermined until his return. 

Section 89(4) (a) of the Freedom of Information 
Law requires that appeals be determined within seven 
business days of their receipt. Since more than seven 
business days will have transpired before a determination 
on appeal is made, I believe that the City has engaged 
in a technical violation of the Freedom of Information Law. 

It is noted that §89(4) (a) is flexible, for it 
states that a person denied access to records may appeal 
to: 

"the head, chief executive or govern
ing body of the entity, or the person 
therefore designated by such head, 
chief executive, or governing body, who 
shall within seven business days of the 
receipt of such appeal fully explain in 
writing to the person requesting the 
records the reasons for further denial 
or provide access to the records sought." 
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In the event that a designated appeals officer cannot re
spond within seven business days, the head or governing body 
of the agency may in my opinion designate a different per
son to act in the capacity of the appeals officer. Further, 
in the event that §89(4) (a) is not followed by means of a 
response within seven business days of receipt of an appeal, 
I believe that such failure would constitute a constructive 
denial of access that could be followed by the initiation of 
judicial proceedings. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Mr. Bergins 
Rose Marchionni 
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Mr. Thurmon Brooks 
79-A-1291 
D-7-34 
Box 51 
Comstock, New York 12821 

Dear Mr. Brooks: 

I have received your letter of July 9. As requested, 
enclosed are copies of the Freedom of Information Law, the 
regulations promulgated by the Committee that govern the 
procedural aspects of the Law and an explanatory pamphlet 
entitled "The New Freedom of Information Law and How to use 
It" • 

With regard to your specific questions, you wrote 
that you were interested in gaining access to affidavits 
given to a district attorney, grand jury minutes and a list 
of witnesses that may have testified before a grand jury. 

In my opinion, information submitted to a grand jury, 
whether by means of affidavit or testimony, may generally 
be denied. Se~tion 190.25(4) of the Criminal Procedure 
Law states that: 

"[G]rand jury proceedings are secret, 
and no grand juror, other person 
specified in subdivision three of this 
section or section 215.70 of the penal 
law, may, except in the lawful discharge 
of his duties or upon written order of 
the court, disclose the nature or sub
stance of any grand jury testimony, 
evidence, or any decision, result or 
other matter attending a grand jury 
proceeding. For the purpose of assisting 
the grand jury in conducting its investi
gation, evidence obtained by a grand jury 
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may be independently examined by the 
district attorney, members of his 
staff, police officers specifically 
assigned to the investigation, and 
such other persons as the court may 
specifically authorize. Such evidence 
may not be disclosed to other persons 
without a court order. Nothing con
tained herein shall prohibit a witness 
from disclosing his own testimony." 

In view of the provision quoted above, it appears that it 
would be necessary to obtain a court order in order to 
gain access to the information in which you are interested. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs • 

Sincerely, 

RoUJFrla~~ 
Executive Director 
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July 17, 1979 

Dear Mrs. Hackett: 

I have received your letter of July 12 concerning a 
situation that you described to me two days earlier. 

According to our conversation and your letter, you 
requested to inspect ,minutes of the monthly meetings of 
the Town Board of the Town of Volney after having visited 
the home of the Town Clerk, the location where town records 
are kept. You were informed there by the Deputy Town Clerk 
that the minutes could not be inspected. Your letter in
dicates further that your inspection of the minutes would 
not result in any burden to either the Town Clerk or her 
Deputy, since the minutes book "was on the porch on a card 
table and the Deputy was in the kitchen with the door open 
just off the porch." 

In my opinion, the refusal by the Deputy Town Clerk 
to permit you to inspect the minutes book constituted a 
violation of the Freedom of Information Law and the regu
lations promulgated by the Committee on Public Access to 
Records. The regulations govern the procedural aspects 
of the Law and have the force and effect of law. In 
addition, each agency in the state, including a town, is 
required to adopt regulations consistent with and no more 
restrictive than those promulgated by the Committee. 

With respect to the ability to inspect the records 
at the time of your visit, Sl401.4 of the regulations 
promulgated by the Committee states that: 
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"(a) Each agency shall accept requests 
for public access to records and pro
duce records during all hours they are 
regularly open for business. 

(b) In agencies which do not have daily 
regular business hours, a written pro
cedure shall be established by which a 
person may arrange an appointment to in
spect and copy records. Such procedure 
shall include the name, position, address 
and phone number of the party to be con
tacted for the purpose of making an 
appointment." 

Since the minute book in which you were interested was 
readily available, I cannot envision any legal ground for 
a refusal to permit you to inspect it. Even if it could 
be argued that the Clerk does not keep regular business 
hours, you indicated that you called her in advance for 
the purpose of making an appointment to inspect records. 
As such, it appears that there was no basis for the denial. 

Lastly, you suggested that the address and telephone 
number of the Committee should be transmitted to every 
municipality in the state. Memoranda and copies of statutes 
such as the Freedom of Information Law, the Open Meetings 
Law and the regulations have been sent to every unit of 
government in the state. In each instance in which such a 
mailing occurred, the address and the telephone number of 
the Committee were included in order to provide municipal 
officials with the opportunity to contact the Committee for 
the purpose of requesting assistance. All I can suggest is 
that you should feel free to encourage other citizens to 
make use of the services offered by the Committee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

. 
RJF/kk 

cc: Volney Town Board 
Alice Battles, Town Clerk 

Sincerely, 

i r t.;':: t)l, 
I .,. -.{,, i, J '··~\..,j_, )..-.......__ 

Robert J._Freeman 
Executive Director 
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Dear Mr. Sniderc 

I have received your letter of July 12 and thank 
you for your interest in compliance with the Freedom of 
Informatio~ Law and the Open Meetings Law. 

Encloaed for your consideration are copie• of both 
laws, regulation• governing the procedural aspect• of the 
FJ"eedom of Inform.~tion Law, a pamphlet entitled "The New 
Freedom of Information Law ahd How to use lt" and a bill 
to amend the Open Meetings Law that was signed yeaterday 
by Governor Carey. 

With respect to your comments, it appears that the 
Village of Corfu may have engaged in violations of the 
Open Meetings Law in several areas. 

First, _you wrote that during regular meeting•, the 
Village Board of Trustees in some instances schedule• 
special sessions, "in some instances executive sessions", 
to be held at a later date. You also indicated that notice 
is generally not given regarding the special sessions apart 
from announcements given at regular meetings. 

In this regard, S99 of the Open Meetings Law require• 
that notice be given prior to all meetings, whether regularly 
scheduled or otherwise. When a meeting is scheduled at 
leaat a week in advance, notice must be given to the public 
and the newa media at least seventy-two hours prior to the 
meeting. If a meeting, such as a special meeting, is scheduled 
less than a week in advance, notice must be given "to the 
e~tent practicable" at a reasonable time prior to the meeting. 
It is noted that the amendments to the Open Meeting• Law 
signed by the Governor will require that every public body 
designate one or more conspicuous locations to post notice 
of all meetings when the amendments become effective on 
October 1. 
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Next, I would like to emphasize that the definition 
of •meeting•, although vague as initially written, has been 
construed expan■ively by the courts, which have essentially 
held that any gathering of a quor\1111 of a public body for 
the purpose of di■cussing public business is a •meeting• 
subject to the Law [see Orange County Publication v. Council 
of the Citx of Newburgh, 60 AD 2d 409 aff 1d NY 2d 947 (1978J]. 
The court■ specifled that the Open Meetings Law is appli
cable whether or not there is an intent to take action and 
regardless of the manner in which a gathering is characterized. 

The phrase •executive session" is defined as a portion 
of an open meeting during which the public may be excluded 
(§97(3)). As such, it is clear that an executive session 
is not separate and distinct from a meeting but rather is a 
portion thereof. Further, §100(1) of the Law specifies the 
procedure for entry into executive session and limits the 
areas of discussion appropriate for executive session. In 
relevant part, 5100(1) states that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a pub
lic body may conduct an executive 
session for the below enumerated pur
poses only, provided, however, that 
no action by formal vote shall be taken 
to appropriate public moneys ••• • 

The only subjects that may be discussed in executive session 
are those listed in paragraphs (a) through (h) of S100(1,. 

You indicated that executive sessions were held to 
discuss "the proposed budget, the proposed ■ewer law, pro
poses sewer rates, employee raises and benefits, and creation 
of jobs.• Although some of the subject matter that you 
identified may have been properly discussed during executive 
session, it appears that several areas of discussion, in
cluding those relative to the proposed budget, sewer rate■ 
and the creation of jobs should have been discussed during 
open meetings • 
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Moreover, as you intimated, while a public body may 
generally vote during a properly convened executive session, 
any vote to appropriate public monies must be taken in pub
lic during an open meeting. 

With respect to the Freedom of Information Law, S87 
(1) {b) (iii) of the Law states that an agency may charge up 
to twenty-five cents per photocopy. As such, I believe 
that the fee of twenty-five cents established by the Village 
is proper. However, it is noted that the public may inspect 
accessible records at no charge. j!'li,..,_ 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 
I ' ' ) j~· . ·f I, 

: !., I-' -~ ) I A.LL 
Robert' J. Freeman ._______ ___ · 
Executive Director 

RJF/kk 

Encs. 

cc: Village Board of Trustees 
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Prea.tdent 

Dear Mr. S0hubauer1 

July 18, 1979. 

Thank you for your letter of Ju-ly 7 as- well att the 
materials appended to it. Your inquiry- concerns rtghta
of access to "the detailed agenda" used by the Board of 
Education of the Lake Shore Central School Distric t at 
~ts meetings·. According to letters wri tten by the super• 
intendent of Schools and the School Board attorney, the 
agenda is·, :tn the words ot the a t t orney, "specifically· 
exempted from disclosure" under t he Freedom of Information 
Law • 

. I disagree with the opinions expressed by the Super
intendent and t he School Board att orney. While I could not 
qonjecture as to the ex t ent t o which the agenda -may be 
accessible, i t s contents in my opi nion are clearly not "ex
empt" from di~closure. 

It is emphasize d at the outset that the Open Meet
ings Law deals solely with the activity· of public bodte• 
with respect to meetings. The Freedom of Information Law 
deals solely with records. Further, there -may be instance■ 
in which a discussion may properly oe held in executive 
session unaer the Open Meetings Law, but in which re-
cord■ regarding the discussion may be availa~le under 
the Freedom of Information Law. 

The Freedom of Information Law is based upon a pre
sumption of access. Section 87 (2) of the Law states that 
all records in poeaession of an agency, including a •ehool 
district, are accessible, except to t he extent that records 
or portions thereof fall within one or more enumerated 
categories of deniable informat i on appearing in paragraphs 
(a) through (h) of the cited provision. In addition, the 
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term "record" is defined by §86(4) of the Law to include 
"any information kept, held, filed, produced or reproduced 
by, with or for an agency •.• in any physical form whatso
ever ••• " Consequently, the agenda in which you are inter
ested is clearly a "record" subject to rights of access 
granted by the Freedom of Information Law. It is also 
important to note that the introductory language of S87(2} 
states that an agency may deny access to "records or por
tions thereof ••• " that fall within the categories of de
niable information. As such, it is clear that the Legis
lature recognized that there may be situations in which 
records are accessible or deniable in part. 

Under the circumstances, I believe that the District 
is obliged to review the agenda in its entirety to deter
mine which portions, if any, fall within the grounds for 
denial listed in the Freedom of Information Law. 

The Board attorney wrote that in his opinion the 
agenda is "specifically exempted from disclosure" under 
the Freedom of Information Law. In this regard, although 
S87{2) (a) of the Freedom of Information Law states that 
an agency may withhold records that are "specifically ex
empted from disclosure by state or federal statute", there 
is no state or federal statute that specifically exempts 
agendas of school boards from disclosure. To fall within 
that exemption, there must be direction from either the 
State Legislature or Congress to the effect that dis
closure of specific records is prohibited. No such direc
tion exists in this case. 

The second ground for denial states that an agency 
may withhold records or portions thereof which if dis
closed would result in an "unwarranted invasion of per
sonal privacy" IS87(2) (b)]. To the extent that disclo
sure of the agenda would result in an unwarranted invasion 
of personal privacy, it may be denied. Nevertheless, 
there may be situations in which the deletion of names, 
for example, or other identifying details could be accom
plished without compromising the privacy of any individual 
whose name might appear. In such a case, I believe that 
the District would be required to delete identifying de
tails, while providing access to the remainder. Further, 
although subjective judgments must often be made in order 
to determine whether a person's privacy might be compro
mised in an unwarranted fashion by means of disclosure, 



• 

• 

Mr. Frank Schunauer 
July 18, 1979 
Page -3-

the courts have held that records concerning public employ
ees that are relevant to the performance of their o.ffi:cial 
duties are accessible, for disclosure in S'Uch instances 
would result in a permissible as opposed to an unwarranted 
invasion of personal privacy Isee e.g. Farrell v. Villa9e 
Board of Trustees, 372 NYS 2d 905 (1975), Gannett,co. v. 
County of Monroe, 59 AD 2d 309 (1977)1 and Montes v. State, 
406 NYS 664 (Court of Claims, 1978)). 

The third ground for denial states that an agency 
may withhold records or portions thereof "which it dis
closed would impair present or imminent contract awards 
or collective bargaining negotiations" [§87(21 (c)). The 
key word in the quoted language is "impair", anc:1 the pro;.. 
vision enables an agency to withhold records or por~ions 
of records when disclosure would hamper the ability of 
government to engage in a contractual relationship. 
Therefore, ±f the agenda contains information regarding 
the District's collective bargaining strategy and dis
closure would place the District in an unfair oargainin9 
p9sition, those portions of the agenda could in my view 
b~ withhelc:1. On the other hand, if the District is en
gaged in public bidding regarding a particular contract, 
disclosure would not likely impair the ability of the Dis
trict to consummate a contractual relationship. Therefore, 
such records would be available. 

The fourth ground for denial concerns trade secrets· 
and information that is maintained for the regulation of 
09:rmnercial enterprise which if disclosed "would cause sub
stantial injury to the competitive position of the subject 
enterprise" IS87(2) (d)]. In my view, th±s exception to 
rights of access would rarely arise, because the School 
District would not likely obtain trade secrets and be
cause the District is not engaged in the regulation of 
commercial enterprise. 

The fifth exception concerns records compiled for 
law enforcement purposes tS87(2)(e)]. Again, since the 
School Dfstriet is not a law enforcement agency, I do not 
believe that this ground for denial would arise with any 
regularity. 

The next ground for denial states that an agency 
may withhold information "which if disclosed would en
danger the life and safey of any person" IS87(2) (f)]. For 
obvious reasons, it is extremely unusual that this excep
tion is appropriately cited. 
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The seventh exception to rights of access· states 
that an agency may withhold records or portions thereof 
that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data~ 

ii. instructions to staff that affect 
the public~ or 

iii. final agency policy or determin
ations ••• " [587 (2) (g)]. 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhold intra-agency 
materials, such a■ the agenda, it must disclose statta• 
tical or factual data, instructions to staff that affect 
the pu~ltc, or final agency policy or determinations found 
within such materials. According to the Assembly sponsor 
to the amendments of the Freedom of Information Law, the 
exception is intended to enable an agency to withhold 
statements of opinion or advice, but that the statistical 
or factual data upon which an agency relies for carrying 
out its duties should be made available (letter from Assem
blyman Mark Siegel to Robert J. Freeman, July 21, 1977). 
Therefore, in my opinion, to the extent that th.e agenda 
contains statistical or factual data, instructions to staff 
that affect the public, statements of policy or determin
ations, it is accessible unless another ground for denial 
can properly be cited. 

Lastly, an agency may withhold records or portions 
thereof that "are examination questions or answers which 
are requested prior to the final adminstration of such 
questions" IS87{2) (h)J. Stated differently, if an examin
ation question will be given in the future, the question 
and the answer may be withheld. 

The foregoing represent the only grounds for de
nial that may be cited to withhold records under the Pree
dom of Information Law. 

To reiterate, although there may be portions of 
the agenda that fall within one or more among eight grounds 
for denial, the remainde~ must in my view be made avail
able. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

ll.r;Jc5_~ 
RJb~J. Freeman 
Executive Director 

cc: Lake Shore Central School Board 
William G. Houston, Superintendent of Schools 
Phillip Brothman, School Board Attorney 
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July 18, 1979 

Dear Mr. Lipsman: 

I have received your most recent letter concerning 
a request to inspect records in possession of the Board of 
Higher Education, a denial of access to the records and the 
ti~e limits for response to requests. 

Since I am not familar with the nature of the records 
sought or the dates upon which the requests may have been 
made, all that I can do at this juncture is give you general 
advice regarding the procedural requirements of the FreedOlll 
of Information Law. I have enclosed copies of both the 
Law and the regulations, which govern the procedural aspect• 
of the Law and have the force and effect of law. Further, 
each agency in the state, including the Board of Higher Ed
ucation, is required to adopt regulations consistent with and 
no more restrictive than those promulgated by the Committee. 

Section 89(3) of the Law and §1401.5 of the regulations 
require that an agency respond to a request within five busi
ness days of its receipt. The r e s ponse can consist of a 
grant of access, a denial of access, or a written acknow
ledgement is given, the agency has ten additional business 
days from the date of the acknowledgement to grant or deny 
access. If no respons e is received within five business 
days of the receipt of the request or by the tenth day after 
the date of acknowledgement, the request is considered con
structively denied and may be appealed [see regulations, 
Sl401.7(c)J. Generally, however, a denial must be given in 
writing, provide the reasons and apprise the applicant of the 
name and address of the person or body to whom an appeal may 
be directed. Whether a denial is in writing or constructive, 
the applicant has 30 days in which to appeal. Upon receipt 
of an appeal, the appeals person or body has seven business 
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days to grant access to the records sought or to deny access 
in writing including a full, written explanation of the reasons 
for further denial. In addition, both the Law and the regu
lations require that appeals and the determinations that en
sue b~ transmitted to the Committee. 

If an applicant is denied access on appeal, he or she 
may initiate judicial proceedings under Article 78 of the 
Civil Practice Law and Rules. It is noted in this regard 
that the agency has the burden of proving that records with
held fall within one or more categories of deniable information 
enumerated in §87(2) (a) through (h) of the Law. It is also 
emphasized that the Court of Appeals, the state's highest 
court, has held that an agency cannot merely assert grounds 
for denial of access and prevail; on the contrary, an agency 
must prove that the harmful effects of disclosure described 
in §87(2) would indeed arise (Church of Scientology v. State, 
46 NY 2d 906). 

Lastly, as you are aware, to challenge a denial in 
thr court, it must be demonstrated that an applicant has ex
hausted his or her administrative remedies and that the pro
cedures outlined above have been followed. Therefore, if, 
for example, you did not appeal within 30 days of an initial 
denial, or if more than four months have passed since a 
final denial, you would be barred from initiating a judicial 
proceeding. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

cc: Lester Freundlich 

Sincerely, 

~f.&,,___ 
Robert J. Freeman 
Executive Director 
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Mr. Kevin D. Crozier 
Records Access Officer 
City of Mount Vernon 
Department of Law 
City Hall 
Roosevelt Square 
Mount Vernon, NY 10550 

Dear Mr. Crozierr 

Thank you for your interest in complying with the 
Freedom of Information Law. Your inquiry concerns the 
disclosure of home addresses of officers and employees of 
the City of Mount Vernon. You have indicated that the 
City of Mount Vernon has a residency law for all officers 
and employees which could serve as the basis for challen
ging an earlier decision in which the City denied access to 
the home addresses. 

To the best of my knowledge, there have been no 
decisions rendered to date construing the relationship 
between the requirements of the Freedom of Information 
Law and loca1·reaidency laws. In my opinion, however, 
while the City may disclose the home addresses of its 
employees, the home addresses need not be disclosed. 

As I explained during our telephone conversation, 
it is important to view the issue of disclosure of home 
addresses through the legislative history of t~e Freedom 
of Information Law. In §88(1) (g) of the original statute 
enacted in 1974, each agency was required to comp~le a 
payroll record consisting of the name, address, tit.le 
and salary of all officers and employees of the agency. 
No direction was provided regarding which address should 
be given, home or business. Due to complaints made by , 
public employees who stated that they had been solicited,., 
telephoned or harrassed in some way in their homes, the · 
Freedom of Information Law was amended to provide specific 
direction regarding the address that must be included with
in the payroll record. Currently §87(3) (b) of the Law re-
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quires that each agency maintain a payroll record consisting 
of the "name, public office address, title and salary" of 
all officers or employees. In view of the direction given 
by the Legislature in the amended Freedom of Information 
Law, it would appear that the new language evidences an in
tent to enable agencies to withhold the home addresses of 
public employees on the ground that disclosure would result 
in an unwarranted invasion of personal privacy. 

Further, while §87(3) of the Freedom of Information 
Law requires agencies to compile and maintain three cate
gories of records, that provision in my view represents an 
exception to the general rule that the Law grants access to 
existing records. Section 89(3) of the Law states that an 
agency need not create a record in response to a request, 
except in the case of those records required to be compiled 
under §87(3). Consequently, if the City has no list of its 
employees that includes home addresses, there is no require
ment that such a list be compiled. 

Similarly, with regard to the suggestion expressed 
in your letter that each department head reveal the names 
of non-residents employed in his or her department, while 
there is no provision that precludes department heads from 
creating records, there is no requirement in the Freedom of 
Information Law that such steps must be taken. 

In sum, I believe that §87(3) (b) is reflective of 
an intent to enable an agency to withhold the home addresses 
of public employees on the ground that disclosure would re
sult in an unwarranted invasion of personal privacy. In 
addition, if there is no record reflective of the names 
and addresses of public employees, such records need not 
be created. 

Nevertheless, I am obliged to inform you of a decision 
concerning payroll information that was decided prior to 
the enactment of the Freedom of Information Law. In Winston 
v. Mangan, it was held that: 

"IT]he names and pay scales of the park 
district employees, both temporary and 
permanent, are matters of public record 
and represent important fiscal as well 
as operational information. The identity 
of the employees and their salaries are 
vital statistics kept in the proper record
ation of departmental functioning and are 
the primary sources of protection against 
employment favoritism. They are subject 
therefore to inspection. 
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The employees' home addresses, however, 
do not carry the same prima facie public 
importance and unless a specific 'private' 
need is shown for them, they need not be 
disclosed. See, 15 Op.St.Compt. 377 
(1959). In such instances, the strength 
of the competing consideration of employee 
privacy must be balanced against the mar
ginal benefit in the public's knowledge 
of this specific information, such as pro
tection against ~cronyism' or violations 
of local residence laws, and some cause 
should be shown to warrant their dis
closure" (72 Misc. 2d 280, 338 NYS 2d 
654, 662] • 

Viewing Winston in conjunction with the Freedom of 
Information Law, there are several points that should he 
made. First, it is clear that the court was concerned 
with the privacy of public employees relative to disclosure 
of their home addresses. Second, a basic principle of the 
Freedom of Information Law is

0

that the status or interest 
of an applicant is largely irrelevant to rights of access7 
if a record is accessible under the Law, it should be made 
equally available to any person, without regard to status 
or interest [see Burke v. Yudelson, 368 NYS 2d 779, affirmed 
51 AD 2d 673, 378 NYS 2d l65]. Whether a court today would 
accept the idea that "private need" be demonstrated is con
jectural. 

Irrespective of a technical interpretation of the 
Freedom of Information Law under which the home addresses 
need not be provided, it is conceivable that a court might 
grant access. By construing the statement of legislative 
intent broadly (S84), perhaps the only means of insuring 
compliance with a local residency law would involve a re
view and therefore disclosure of home addresses. Neverthe
less, due to the lack of case law regarding the issue, it 
would be inappropriate to conjecture as to the rationale 
that might be employed by a court. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

st···• c~r~ly, -~~,-s ~ 
R bert J. Freeman · 
Executive Director 

RJF: jm 
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David Greenberg, Esq. 
Greenberg & Wanderman 
35 North Madison Avenue 
Spring Valley, New York 10977 

Dear Mr. Greenberg: 

I apologize for the delay in responding to your most 
recent letter. As you stated, there appears to be no dis
agreement regarding the general interpretation of the Family 
Education Rights and Privacy Act (the Buckley Amendment) 
or the New York Freedom of Information Law. 

With respect to the alphabetical score sheet relative 
to the results of P.E.P. tests given to a particular third 
grade class, I tend to agree that deletion of students' 
names from the sheet would not likely serve to preclude 
identification of the students. Although you sent only por
tions of the sheet, assuming that the class is relatively 
small, it appears that students could be identified notwith
standing the deletion of their names from the sheet. 

You wrote that, in your opinion, if the District 
xeroxed the lines applicable to each student separately 
"while blocking out all other information, it would still 
present a very simple task for someone to properly align 
the scores for the purpose of associating particular scores 
to particular pupils." Depending upon how the individual 
lines are copied, it might in some instances be possible 
to identify the students but in others difficult or im
possible. If 25 lines are copied separately and provided 
to an applicant in an order that is not alphabetical, it is 
questionable whether students could be identified. 

Although I agree with your contention that an agency 
need not create or construct a record, I could not conjecture 
at this juncture whether making multiple copies of different 
information within a single record would constitute the con"~ 
struction or creation of a record. That is a question which 
in my view must be decided by a court • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sincerely, 

~J.~cr1.r~ 
Robert J. Freeman 
Executive Director 
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Mr. John J. Sheehan 
J.J. Sheehan Adjusters, Inc. 
P.O. Box 604 
Binghamton, New York 13902 

Dear Mr. Sheehan: 

I apologize for the delay in responding to your 
letter of June 22. 

Your inquiry concerns two sets of requests for 
accident reports. One group of accident reports concern
ing events occurring in March, 1965 and September, 1978, 
was approved. Consequently, you have questioned your abil
ity to review the similar reports for June, 1965 and Jan
uary, 1979, which you believe should also be approved. 

Although 566-a of the Public Officers Law has long 
granted access to accident reports, questions arise re
garding the scope of rights of access under §66-a when 
read in conjunction with the Freedom of ?nformat!on Law. 

Firat,·it is clear that the fact that records :may 
have been granted in the past does not automatically con
fer a right to gain access to analogous record• in the 
future Isee e.g., Person - Wolinski Associates v. Nyquist, 
377 NYS 2d 897 (1975)]. 

Second, as you are aware, §89(3) of the Freedom 
of Information Law requires that records be "reasonably 
des·cribed". While it is possible that a court might find 
that a request fc,r all accident reports regarding events 
occurring during a particular month might constitute a 
request for records reasonably described, it is also 
possible that a court might consider such a request to be 
overly broad • 
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And third, as you know, you and I have had a great 
deal of correspondence pertaining to your requests made 
under the Freedom of Information Law during the past several 
years. In some instances, the records sought have been 
voluminous. In others, the City of Binghamton may have 
spent a great deal of time locating records on your behalf. 
In this regard, case law has held that "mere inconvenience" 
is not a sufficient ground for denial of access Isee Sorley 
v. Lister, 215 NYS 2d 218 (1961)]. However, where "mere 
Inconvenience" ends and something more begins is unclear. 
The courts have not yet devised a line of demarcation be
tween a request that would result in mere inconvenience 
and a request that would impair the ability of government 
to function effectively and carry out its duties appro
priately. Under the circumstances, if you are denied 
access to requests for dozens of accident reports regard
ing events that transpired years ago, perh.aps the issue 
of inconvenience to government might have to be decided 
judicially. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

/"i ~. ,f-: C 
( <&\;"t \{ rf. 1 (\.~ 

Robert J. Freeman ....__ 
Executive Director 
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Robert H. Skigen, Eaq. 
Baum, SJdgen & Lefkowitz 
278 East Main Street 
P.O. Box 648 
Smithtown, New York 11787 

Dear Mr. Skigenz 

I have received your letter of July 5, whl:ch ra±se• 
ques-ttons under the Freedom of Informat.ton Law. 

Your first question concerns rights of access to 
records in possession of a police department that show 
"the type of radar employed, its history of maintenance 
and repair and the training given to the officers who 
operate the unit." 

In my opinion, to the extent that records exist 
that are reflective of the information that you are seek
ing, they are available. 

The Freedom of Information Law is based upon a 
presumption af access. Section 87(2) of the Law states 
that all records in possession of an agency are avatl
abl~, except to the extent that records or portions there
of fall within one or more enumerated categories of denia
ble information appearing in paragraphs (aJ through Chi 
of the cited proviaion. Under the circumstances, I do not 
believe that any of the grounds for denial could appro
priately be raised. 

The first ground for denial that might be cited is 
587(2) (e), which states that an agency may withhold re
cords or portions thereof that: 

"are compiled for law enforcement 
purposes and which if disclosed 
wouldc 

i. interfere with law enforcement 
investigations or judicial proceedings, 
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ii. deprive a person of a right t~ 
a fair trial or impartial adjudication, 

ii±. identify a confidential source or 
disclose confidential information relat~ 
ing to a criminal investigation, or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures." 

In my opinion, it is questionable whether any of the records 
sought were compiled for law enforcement purposes. If the 
records were not compiled for law enforcement purposes, 
§87(2). (e) could not be cited as a ground for denial. 
Even if the provision in question could be cited on the 
ground that the records sought were indeed compiled for 
law enforcement purposes, it is in my view doubtful that 
any of the grounds for denial appearing in §87(2) Ce) could 
be cited to withhold records. Presumably disclosure would 
not interfere with an ongoing investigation, deprive any 
person of a right to a fair trial or impartial adjudication 
or identify a confidential source relative to a criminal 
investigation. While some of the records might be reflective 
of investigative techniques and procedures, it appears 
that they concern routine techniques and procedures. In 
this regard, it is important to note that a recent decision 
rendered by the Court of Appeals dealt with possible dis
tinctions between "routine" and "non-routine" investigative 
techniques. In Fink v. Lefkowitz ( NY 2d , NYLJ, 
July 17, 1979, p. 1) ,the Court of Appeals wrote thats 

"II]ndicative, but not necessarily dis
positive, of whether investigative tech
niques are nonroutine is whether dis
closure of those procedures would give 
rise to a substantial likelihood that 
violators could evade detection by 
deliberately tailoring their conduct 
in anticipation of avenues of inquiry 
to be pursued by agency personnel ••• The 
Freedom of Information Law was not enacted 
to furnish the safecracker with the com
bination to the safe." 

The Court further stated that under the c±rcurns·tances-
of the case at bar, disclosure of the records sought'would 
have a dramatic impact on law enforcement investigations 
by alerting prospective defendants ... " to the nature of 
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inquiries in which special prosecutors might engage. In 
my opinion, none of the harmful effects of disclosure 
relative to the records deemed deniable in Fink would arise 
by means of disclosure of the records in which you are 
interested. Certainly the use of radar is common, and in 
fact, signs on the highways often indicate that radar is 
being used in a particular area, thereby encouraging com
pliance with speed limits. 

Disclosure of records indicative of the type of 
radar used, the history of maintenance and repair, and 
the training given to officers regarding the routine use 
of radar would not in my opinion result in any of the 
harmful effects of disclosure described in §87(2) (e) of 
the Freedom of Information Law. 

A second possible ground for denial is §87(2) (g), 
which states that an agency may withhold records or portions 
thereof that; 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data~ 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ••• " 

It is emphasized that the provision quoted above contains 
what in effect is a double negative. While an agency may 
withhold inter-agency or intra-agency materials, it must 
provide access to statistical or factual data, instructions 
to staff that affect the public, or final agency policy or 
determinations found within such records. Much, if not 
all, of the information sought in conjunction with the re
quest in my opinion fallswithin the scope of rights of access 
granted by §87(2} (g). Records reflective of the types of 
radar employed and the history of maintenance and repair 
would constitute factual data. Records reflective of the 
training given to officers who operate the radar unit 
would in my opinion constitute instructions to staff that 
affect the public or would be reflective of the policy of 
an agency with respect to the use of a particular radar 
unit. 
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The second area of inquiry concerns the practices 
of the Adjudication Bureau of tne Department of Motor 
Vehicles. According to your letter, copies of traffic 
tickets are not themselves available; contrarily, the pub
lic is given a printout of the information contained on 
the original ticket. Further, the printout used is in 
code and you have been told that the code is not avail
able to the public. 

If the Adjudication Bureau does not have possessien 
of the original ticket, it has no obligation to produce 
it. Nevertheless, the agency that does have possession 
of a ticket as ori9inally issued would in my opinion be 
obliged to permit inspection or photocopying of the ticket. 

With regard to the code used by the Adjudication 
Bureau, it appears that it would constitute factual data 
that is accessible under the Freedom of Information Law. 
However, since I am unaware of the specific contents of 
the code, it is possible that portions of it might be 
withheld, depending upon the effects of disclosure. In 
this regard, it is important to note that the introductory 
language of §87(2) states that an "agency may withhold 
records or porttons thereof ••• " that fall within one or 
more of the etght enumerated categories of deniable infor
mation. As such, the Legislature recognized that there 
may be situations in which a record may be both accessible 
and deniable in part. To the extent that any records, in
cluding the code, contain deniable information, those 
portions could be deleted. The remainder, however, should 
be made available. As such, the Adjudication Bureau is 
obliged to review the code to determine which portions, 
if any, may justifiably be withheld. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

IJ,dc'J.f~ 
Robert J. Freeman 
Executive Director 

cc, Suffolk County Police Department 
Adjudication Bureau, Dept. of Motor Vehicles 
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Dear Mr • . Cook: 

I have received your letter and the materials 
attached to it dated June 15, which recently arrived 
at this office. The information appended to your letter 
concerns the interpretation of the Freedom of Information 
Law and the Town Law. 

I will attempt to deal with the questions cited by 
means of the notations that you made on the documents. 

First, much of your correspondence concerns the 
budget process employed by the Town Board of the Town of 
Evans. Specifically, it appears that you are interested 
in obtaining a line by line breakdown of the Town's budget. 

Budget procedures and finances of towns generally 
are governed b~ Article 8 of the Town Law, §SlOO through 
125. Having reviewed the provisions concerning the budget 
process, I do not believe that a town is required to pre
pare a line item budget that identifies every employee 
and each specif ic area of expenditure. Subdivision (1) 
of §107 of the Town Law concerning contents of a prelim
inary budget, which, when approved, becomes the official 
budget, states that: 

"[T]he preliminary budget shall be 
in the format prescribed by the state 
comptroller. The preliminary budget 
shall s how by funds (a) proposed 
appropriations and estimated revenues 
in accordance with the classification 
of accounts prescribed by the state 
comptroller pursuant to article three 
of the general municipal law, (b) estimated 
fund balances , (c) the amount of taxes 
to be levied , (d) salaries of elec ted 
officers, and (e) such other information 
pertinent to the above as shall be 
prescribed by the state comptroller." 
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Although some specific figures must be included within the 
preliminary budget, I do not believe that a line by line 
breakdown must be prepared, unless the State Comptroller 
has so directed or the Town by means of resolution has re
quired that such a breakdown be prepared. 

Further, it is important to note that the Freedom 
of Information Law grants access to existing records. 
Consequently, an agency need not create a record in response 
to a request, except in the circumstances prescribed by 
§87(3) of the Law. 

Among the records required to be compiled that may be 
of relevance to your inquiry is the payroll record. Section 
87(3) (b) of the Law requires each agency to maintain and 
make available a payroll record identifying the name, public 
office address, title and salary of every officer or employee 
of an agency, including a town. 

As a general rule, records reflective of the budget 
process and finances of local government are available. For 
example, §51 of the General Municipal Law has for decades 
grantes access to: 

"[A]ll books of minutes, entry or 
account, and the books, bills, vouchers, 
checks, contracts or other papers 
connected with or used or filed in 
the office of, or with any officer, 
board or commission acting for or 
on behalf of any county, town, village 
or municipal corporation in this 
state ••• " 

As such, to the extent that records exist relative to the 
finances or budget process of a town, they are in my opinion 
accessible. 

Another area of inquiry concerns the procedural re
quirements of the Freedom of Information Law. In this regard, 
I have enclosed copies of both the Freedom of Information 
Law and the regulations promulgated by the Committee, which 
govern the procedural aspects of the Law and have the force 
and effect of law. Each agency in this state is required to 
adopt procedures no more restrictive than those proposed by 
the Committee's regulations . 
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In brief, the head or governing body of an agency is 
required to designate a records access officer to whom re
quests should be directed (regulations, §1401.2). The 
records access officer is required to respond to a request 
within five business days of its receipt. Within that time, 
a request may be granted, denied in writing, or receipt 
of a request may be acknowledged [Freedom of Information 
Law, §89(3) and regulations, §1401.5]. When an acknowledgment 
is given in writing, the agency has ten additional business 
days to grant or deny access. If no response is given 
within five business days, the request is considered con
structively denied and may be appealed [regulations, Sl401.7(c)]. 
When a request is denied in writing, the reasons must be 
specified and the applicant must be apprised of his or her 
right to appeal and be given the name and address of the 
person to whom an appeal should be directed. The applicant 
then has thirty days to appeal. When an appeal is made to 
the head or governing body of an agency, or whomever is des
ignated to determine appeals, that person or body has seven 
business days to grant access to records or fully explain 
the reasons for further denial in writing. In addition, 
copies of appeals and the determinations that follow must be 
sent to this Committee. 

You also mentioned fees assessed for copying by the 
Town. Section 87(1) (b) (iii) of the Law states that an 
agency may charge no more than twenty-five cents per photo
copy. If the town charges a higher fee, it would in my view 
be violating the Freedom of Information Law. 

You have indicated that you requested job descriptions 
of the positions held by a named individual. To the extent 
that records containing job descriptions exist, they are in 
my opinion available, for they constitute factual data and 
are reflective of the policy of the town with respect to the 
duties carried out by a particular employee [see Freedom of 
Information Law, §87(2) (g) (i) and (iii)]. 

In SwP, it appears that virtually all of the infor
mation in whieh you are interested is accessible to the ex
tent that it exists. To reiterate, S89(3) of the Freedom 
of Information Law provides that an agency generally need not 
create records in response to a request. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

·,1,J 1 1 ~+~ ;; 1 I 
Robe;t~ j. --~r;;;an (I/'-·,,'- - ·---------
Executive Director 

RJF/kk 

Encs. 

cc: Town Board, Town of Evans 
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Howard N. Meyer, Esq. 
270 Madison Avenue 
New York, New York 10016 

Dear Mr. Meyer: 

I have received both of your letters of July 20. 

The first letter makes reference to a document 
characterized by the Teachers' Retirement System as an 
"opinion" of the Committee. You have asked whether the 
opinion can be so characterized, or whether it is re
flective of my personal view. 

As a general matter, the Committee has provided 
me as Executive Director with the authority to write 
advisory opinions on its behalf. Since the effective 
date of the Freedom of Information Law, September 1, 1974, 
I have written approximately 1,200 advisory opinions on 
behalf of the Committee, few of which have been spe
cifically reviewed by the Committee. Due to the volume 
of opinions th~t must be given, the Committee provides 
guidance regarding policy which I attempt to faithfully 
execute through the rendering of advisory opinions. Con
sequently, although the opinion to which -the Teachers' 
Retirement System made reference was not written by the 
membership of the Committee, I believe that it has been 
ratified by implication by the Committee. 

In terms of the specific issue of disclosure of 
addresses of public employees, it is noted that the 
Committee recommended in 1977 that the confusion sur
rounding the contents of the payroll record would be 
diminished by means of making specific reference to the 
public office address. Although there was no specific 
report to the Legislature issued in 1977 regarding the 
Freedom of Information Law (there was no statutory re
quirement until 1978 that the Committee do so), the 
amendments to the Freedom of Information Law, effective 
January 1, 1978 are based largely upon recommendations 
made by the Committee. 
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Further, I have enclosed a copy of the Committee's 
first annual report to the Governor and the Legislature 
on the Freedom of Information Law, which was drafted and 
edited word for word by the Committee members, and which 
on pages 8 and 9 discusses payroll information. As in
dicated on the top of page 9, the Committee believes that: 

"[T]he amendments to the Law 
sought to protect against 
unwarranted invasions of per
sonal privacy by requiring that 
reference be made only to the 
public office address of a 
public employee." 

The additional information sought by means of legislation 
described in the. ensuing paragraphs was not passed during 
the latest session of the Legislature. 

Again, although the opinion in question was written 
by me, I believe that it is reflective of the direction 
given to me by the Committee. 

With respect to your second letter, please be ad
vised that I have not received a copy of the brief prepared 
by the Teachers' Retirement System. As you requested, 
I have enclosed each of the opinions that you cited. 

I have no comment regarding the opening remarks 
of your "brief-in-progress". 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs • 

Sincerely, 

I), I I ' 

¥ ~\\.~! ,) ' ✓} ~I tli, 
Robert J. Freeman 
Executive Director 
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July 24, 1979 

-
Thank you for your most recent letter and the 

materials appended to it, some of which in my view are 
quite interesting. 

You mentioned at the beginning of your letter 
that 5501 of the State Administrative Procedure Act 
(SAPA) in its initial version required that eac~ agency 
make available the forms that it uses. Since that sec
tion of SAPA has been repealed, you suggested that the 
repeal was based upon the recommendation of materials 
that I drafted. For the purpose of clarification, there 
was a memorandwn drafted by the former Executive Director, 
Louis Tomson, directed to Gilbert Harwood, then Counsel 
to the Department of State, which suggested that "rules, 
forms and instructions" are available under both SAPA and 
the Freedom of •Information Law and that "placing these re
cords in a single publication is unnecessary. 11 Although 
the suggestion was made, I did not make it. 

Your f irst question is whether a subject matter list 
required to be compiled pursuant to §87(3) (c ) of the Free
dom of Information Law must "inventory" the forms us·ed by 
an agency. In my opinion, since the cited provision of 
the Freedom of Information Law requires that reference be 
made to records "by subject matter" and "in reasonable de
tail", a subject matter list need not make · reference to 
each form that it uses. There may be several forms that 
could fall within a particular subject heading. 

Second, you have asked whether the subject matter 
list must inventory the "orders or directives" that it 
issues which affect the public. My response to this question 
must be the same as that given to the first, i.e. that a 
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single heading in a subject matter list may cover a number 
of orders or directives issued with respect to a •ingle 
subject. 

In conjunction with the second question, you have 
provided a list of categories of records which you believe 
must be included in an agency's subject matter list. While 
I believe that it is likely that most of the headings that 
you listed would appear in a subject matter list, some of 
the subjects may not be applicable to particular agencies 
and certainly an agency may provided greater detail. The 
list, however, appears to be reflective of records generally 
held by agencies. 

The third question is whether it would be "unreason
able, arbitrary and capricious" for an agency in New York 
City to require that requests be directed to Albany and 
insist that an individual travel to Albany to view records 
that are maintained as originals or copies in New York City. 
In my opinion, it would indeed be "unreasonable, arbitrary 
and capricious" to require that an applicant travel to 
Albany if the original records or copies of the records 
sought are maintained in a local office. As a general matter, 
the Committee has consistently advised that an individual 
who is willing to pay the appropriate fees for copying and 
postage should be able to receive copies of records by mail. 
In addition, assuming that the same records are kept in 
Albany and New York City, I believe that the intent of the 
Law requires that records be made available at a location 
that is convenient to the applicant whenever that is possi
ble. Further, the contents of records determine rights 
of access; their location is irrelevant. From my per
spective, rights of access cannot justifiably be diminished 
by requiring an individual to travel great distances to 
inspect records, which may in many instances result in 
constructive denials of access. 

The fourth question concerns a circumstance in which 
two agencies have the same records. You described a situa
tion in which one agency is willing to release a particular 
record out a second agency that maintains the record de
nies access. I agree with your position as you stated it, 
that if a record is available, it is available regardless 
of the agency that maintains it. As a matter of fact, 
when the Committee was revising its regulations prior to 
the effective date to the amendments to the Freedom of Infor
mation Law, a request was made by an agency to provide in 
the regulations that an agency be given the capacity to 
require that an applicant direct his or her request to the 
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original custodian of records, rather than a secondary 
custodian of records. The Committee rejected the proposal 
on several grounds. First, the term "record" is broadly 
defined by §86(4) to include "any information .•• in any 
physical form whatsoever ••• " in possession of an agency. 
Second, §87(2) provides that all records in possession 
of an agency are available, except when the exceptions 
to rights of access may appropriately be cited. Third, 
it was argued that if an agency has possession of records, 
even though it may be a secondary custodian, presumably 
it maintains possession of the records for a reason. 
Consequently, rights of access to records in possession of 
a number of agencies are equal and an agency should not 
require an applicant to submit a request to the origin
ating agency. 

Your fifth question concerns a similar situation. 
For example, if a particular agency maintains possession 
of a record but argues that a record was produced by a 
different agency, you inquired whether you should be re
quired to go to the originating agency to make the request. 
The response here is the same as that stated previously. 
You should not be required to direct requests to the orig
inating or any other agency, particularly if the fees 
differ. 

Lastly, you indicated that you reviewed a computer 
printout, portions of which interested you. When you re
quested copies, the agency denied access. Again, I agree 
with your contention that a denial of the ability 
to copy makes no sense if you were previously granted the 
ability to inspect the records. Further, as you are aware, 
§89(3) of the Law specifically requires agencies to make 
copies of accessible records on request. In addition, it 
has been held by the courts for almost six decades that the 
right to inspect is concomitant with the right to copy 
[see e.g., re Becker, 200 AD 178, 192 NYS 754 {1922)]. As 
such, it is logical to interpret the Freedom of Information 
Law in a manner that requires an agency to produce copies 
of records that are available for inspection. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

,;' ·~. f ,-ezt !I, /;tv-------
RobeU J. Freeman ~------
Executive Director 

RJF/kk 
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Mr. Mike Meaney 
The Daily Item 
Port Chester, NY 10573 

Dear Mr. Meaney: 

July 26, 1979 

I have received your letter of July 19 in whtch you 
have raised numerous questions regarding the powers of 
school boards in relation to the Open Meetings Law. 

It ia noted at the outset that the Open Meetings 
Law was recently amended. The revised statute, which 
will go into effect on October 1, will in my opinion solve 
or clarify several of the problems that have consistently 
arisen under the original statute. I will make reference 
to the provisions ot the amended Law throughout the re
main<!er of this opinion. 

The first area of inquiry concerns "union grievances", 
You have asked when a school board may hold a closed s-euton 
on a grievance. Section 97f3J of the Law defines "execut.t.ve 
session" as a portion of an open meeting during which the 
public may be excluded. Further, §100(1} of the Law spec
ifies the procedure for entry into executive session and 
limits the subject matter that may be discussed in execu-
tive sess:ton. · 

Two of the grounds for executive session may have 
relevance under the circumstances that you described. 
Section 100(1) (e) states that a public body may enter into 
executive session to discuss "collective bargaining nego
tiations pursuant to article fourteen of the civil service 
law", which is commonly known as the Taylor Law. In my 
opinion, the quoted provision makes reference to the con
tractual negotiations in which public employee unions and 
government are involved. I do not believe that it includes 
grievances, However, §100(1} (f} of the amended Law will 
enable a public body to enter into executive session to 
discuss, 
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".,.the ll)edical, financial, credit or 
employment history of a particular per
son or corporation, or matters leading 
to the appointment, employment, promotion, 
demotion, discipline, suspension, dis-
missal or removal of a particular per-
son or corporation ••• " 

In view of the foregoing, a public body will have the capa~ 
eity to discuss the employment history of a particular 
individual behind closed doors, for example, aa well as 
matters leading to the discipline, suspens:ton, removal etc. 
of a particular individual. If a grievance is general in 
its terms in that itdealswith such subjects as the ability 
to hold union meetings on school grounds or s:tmilar issues, 
I believe that none of the grounds for executive session 
could appropriately be cited. 

In the same subject area, you have asked whether it 
is legal for a school board "to make a contract agreement 
to hear all grievances in executive session." In my opinion, 
a collective bargaining agreement or contract cannot legally 
include such a provision. As I mentioned earlier, §100(1) 
prescribes a procedure for entry into executive session. 
Specifically, the cited provision states thati 

"IU]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 

Thus it is clear that an executive session can· oe held only 
after having convened an open meeting. Further, the only 
subjects that may oe discussed in executive session are 
those described in the ensuing paragraphs (aI through (h}. 
In my view, a contractual provision cannot supersede a 
statute or restrict rights granted by a statute. Con
sequently, a collective bargaining agreement cannot in my 
opinion require that all grievances be heard in executive 
session. 



• 

• 

Mr •. Mike Meaney 
July 26, 1979 
Page -3-

You have also asked how school Boards must report 
their decisions on a grievance and whether the minutes 
must include the nature of the grievance. It is important 
to point out that public bodies may generally act during 
a properly convened executive session. However, §105(2) 
of the Open Meetings Law states that less restrictive pro
visions of law than the Open Meetings Law are not super
seded by the Open Meetings Law. In the case of a school 
board, §1708(3) of the Education Law has been judicially 
interpreted to require that action be taken during open 
meetings in all instances except a tenure proceeding held 
pursuant to 53020-a of the Education Law·, Consequently, 
although a school board may in some instances deliberate 
with respect to a grievance behind closed doors, deter
minations reached with respect to tf:te grievance must be 
made during open meetings. Further §101(1) of the Law 
directs that 111.tnutes include reference to all "motions, 
propos·als, resolutions and any other matter form.ally voted 
upon". As such, it would appear that minutes. must include 
reference to the nature of the grievance, and that. if a 
grievance is submitted, a determination not to act or to 
drop charges should also be included in minutes. 

The second area of inquiry concerns personnel matters. 
You have asked initially how specific decisions made by a 
board in closed sessions must be. Again, I would like to 
reiterate that decisions cannot be made by a school board 
behind closed doors except in the case of a tenure pro
ceeding. Further, with respect to the example that you 
provided, I do not believe that a board can simply report 
that the "Smith matter" was approved. Minutes must in 
my opinion indicate the nature of action taken. 

I would also like to point out that the direction 
provided by the Freedom of Information Law may be of sig
nificance. Although that statute provides that an agency 
may withhold records which if disclosed would result in 
an "unwarranted invasion of personal privacy" {§87(2) (b)], 
the courts have generally held that public employees require 
lesser protection of privacy than the public generally. In 
brief, the Committee has advised and the courts have upheld 
the notion that records that have a bearing upon the manner 
in which a public employee performs his or her official 
duties is accessible, for disclosure in such instances 
would result in a permissible as opposed to an unwarranted 
invasion of personal privacy. Therefore, if a public em
ployee is reprimanded, the reprimand is available under 
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the Freedom of Information Law, even if a part±cular public 
employee might be identified Isee e.g. Farrell v. Village 
Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. 
County of Monroe, 59 AD 2d 309 (1977); and Mentes v. State, 
406 NYS 664 fcourt of Claims, 1978}]. 

As I indicated earlier, §100(11 (f] of tli.e Open Meetings 
Law will enable a public body to enter into executive session 
to discuss some 11 personnel 11 matters. However, the so-called 
"personnel" exception for executive session has been sub
stantially narrowed by the amendments. The amendment to 
5100 (1) (fl is based upon the proposal made by the Committee 
in its third annual report to the Legislature on the Open 
Meetings Law. In the report the Committee wrote that: 

"!M]any public bodies have entered into 
executive session to discuss matters 
which tangentially affect public employ
ees. It is the Committee's contention 
that paragraph (f) is not intended to 
shield discussion regarding policy under 
the guise of privacy. Clear distinctions 
may be made between situations in which 
'personnel' are discussed directly and 
indirectly. For example, when a muni
cipal board considers the dismissal of 
pul>lic employees for budgetary reasons, 
the discussion should be public, for 
issues regarding policy, not the privacy 
of public employees, would be at issue. 
Conversely, when the same board considers 
the dismissal of a particular employee 
because that person has not performed 
his or her duties adequately, the dis
cussion could properly be discussed in 
executive session, for it would deal 
with the privacy of a named individual." 

The legislative solution offered by the Committee, that 
"any person or corporation" be modified to allude to a 
"particular person or corporation" has been incorporated 
into the amendments. Therefore, discussions of personnel 
under the amendments must pertain to a particular person, 
rather than policy matters that have an indirect or tan
gential bearing upon "personnel" . 
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The next area of inquiry concerns the Freedom of Infor
mation Law. The first question is whether teacher evaluations 
are available under the Law. In my opinion, the evaluations 
are likely deniable. Relevant to the question is §87(2) (g), 
which states that an agency may withhold records or portions 
thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public1 or 

iii. final agency policy or deter
minations ..... 

While statistical or.factual data, instructions to staff 
that affect the public or agency policy or determinations 
found within intra-agency materials are available, eval
uations would likely constitute expressions of opinion or 
advice that would be deniable. 

The same provision, however, would grant access to 
the next group of records that you described, "administra
tive decisions disciplining an employee". Since an admin
istrative decision to discipline a public employee is re
flective of a final agency determination, it is accessible. 
Further, as noted previously, reprimands of pu~lic employ
ees have been held to be available by the courts (see 
Farrell, supra). 

With respect to civil service test results and the 
identities of those who may have taken civil service exam
inations, the civil service "eligible lists" are accessible. 
The eligible list includes the names and standings of per
sons who passed a particular civil service exam. However, 
a list of all who may have taken an exam :ts den.i:af>le, for 
it could be us-ed it identify those who have failed an exam
ination by means of comparing it with the eligible list. 
Under the privacy provisions of the Freedom of Information 
Law as well as rules promulgated by the State Civil Service 
Department, disclosure of the identities of. those who have 
failed the examination would result in an unwarranted in
vasion of personal privacy and therefore may be denied • 
Again, however, an eligible list identifying passing can
didates is accessible. 
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Your next questton concerns the Open Meetings Law. 
You have asked whether there are ins-tances during the 
budget-making process in which the board may enter into 
executive session, such as a discussion of changes in 
staffing levels that might lead to the elimination of 
particular positions. As noted earlier, §100(1) (f) of 
the Open Meetings Law, the so-called "personnel" excep
tion for executive session, is in the Committee's view 
intended to protect personal privacy, not to shield matters 
of policy under the guise of privacy. As a general matter, 
I believe that most discussions concerning the budget must 
be held during an open meeting. Further, even if the dis
cussion concerns the elimination of positions, such a dis
cussion would deal with policy. Nevertheless, if the dis
cussion concerns the employment history of a particular 
individual and whether or not that individual should be 
retained, such a matter would in my view be appropriate 
for executive session. 

Lastly, you have asked whether "standing committees 
of two or three school board members" are covered by the 
Open Meetings Law. There is only one appellate court de
cision on the subject, Dail1 Gazette Co., Inc. v. North 
Colonie Board of Education 412 NYS 2d 494, AD 2d ). 
In that case, It was held that committees andsubcomm.:i:ttees 
which have no power to take final action, but rather only 
the authority to advise, are not public bodies subject to 
the Open Meetings Law. In its report to the Legislature, 
the Committee recommended that the definition of "public 
body• [§97{2)1 be amended in order that committees and 
subcommittees clearly be included in the definition. The 
amendments to the Law redefine "public nody" to make speci
fice reference to committees, subcommittees or similar 
bodies of a public body such as a school board. Con
sequently, when the amendments to the Law take effect, the 
committees that you described will clearly be subject to 
the Open Meetings Law in all respects. 

I hope that I have been of some assistance. Shou:J_d 
any further questions arise, please feel free to contact me, 

RJF1jm 

Sincerely, 

1l\\~wr.( Qi.~ 
Ro~t J. Fre~an 
Executive Director 
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Mr. Arthur Browne 
Daily News 
220 East 42nd Street 
New York, New York 10017 

Dear Mr. Browne: 

I have received your letter of July 24 in which you 
requested an advisory opinion regarding "access to certain 
documents and records in the custody of the New York City 
Controller Harrison Goldin." 

Specifically, you are interested in gaining access to 
logs of Mr. Goldin's incoming and outgoing telephone calls. 
Your letter indicates that the logs are routinely compiled 
by Mr. Goldin's staff, kept personally by Mr. Goldin, that 
all calls to which reference is made on the logs are made 
to or from telephones in Mr. Goldin's office and that all 
bills are paid by the City. 

In my opinion, the logs in which you are interested 
are available in great measure. 

The Freedom of Information Law as amended is based 
upon a presumption of access. Section 87(2) of the Law 
states that all records in possession of an agency, which 
includes the City of New York and the units that comprise 
the City government, are accessible, except to the extent 
that records or portions thereof fall within one or more 
enumerated categories of deniable information appearing in 
paragraphs (a) through (h) of §87(2). 

Further, §86 { 4) of the Law defines "record'' to include: 

"any information kept, held, filed, 
produced, or reproduced by, with or for 
an agency or the state legislature, in 
any physical form whatsoever ••• " 



• 

• 

Mr .. Arthur Browne 
July 30, 1979 
Page -2-

Since the telephone logs are "held" and "produced" by an 
aqency, they constitute records subject to rights of 
access granted by the Freedom of Information Law. 

Two of the exceptions to rights of access have a 
bearing upon your request. 

Section 87(2) (g) of the Law states that an agency 
may deny access to records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii .. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations." 

The quoted provision contains what in effect is a double 
negative. Although an agency may deny access to inter
agency or intra-agency materials, it must grant access 
to statistical or factual data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within such records. While the telephone logs may 
be considered 11 intra-agency 11 materials, according to your 
~etter, they consist solely of "factual tabulations or 
data" which must be made available under §87(2) (g) (i). As 
such, §87(2) (g) cannot in my view by appropriately cited as 
a ground for denial. 

The remaining exception that may be applicable is 
§87(2) (b), which provides that an agency may withhold 
records or portions thereof which if disclosed would re
sult in "an unwarranted invasion of personal privacy". In 
addition, §89(2) (b) lists five illustrative examples of 
unwarranted invasions of personal privacy. 

Although the interpretation of the privacy provisions 
of the Freedom of Information Law often involve the making 
of subjective judgments on a case by case basis, the decisional 
law rendered to date under the Freedom of Information Law 
indicates that the telephone logs are accessible in part if 
not in toto • 
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In construing the privacy provision, this Committee 
has advised and the courts have tended to uphold the notion 
that records relevant to the performance of the official 
duties of a public employee are accessible, for disclosure 
in such instances would result in a permissible as opposed to 
an unwarranted invasion of personal privacy [see e.g. 
Farrell v. Village Board of Trustees, 372, NYS 2d 905; 
Montes v. State, 406 NYS 2d 664 (Court of Claims~ 1978); 
Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977)]. Con
versely, records that have no relevance to the performance 
of the official duties of public employees may be withheld 
on the ground that disclosure would indeed result in an un
warranted invasion of personal privacy [see Matter of Wool, 
Sup. Ct., NassauCty., NYLJ, Nov. 22, 1977]. · 

Under the circumstances, I believe that the maintenance 
of the telephone logs indicates that the logs are relevant 
to the performance of the official duties of the controller, 
and that they could not be characterized as 11 personal 11

• In 
this regard, in one case in which a public official argued 
that particular records were "personal property" and out-
side the scope of the Freedom of Information Law, the court 
held to the contrary. In Warder v. Board of Regents (410 
NYS 2d 742), the issue concerned access to notes taken by 
the Secretary to the Board of Regents at meetings of the 
Board. The Secretary claimed that the notes constituted 
"personal memoranda" outside the Freedom of Information Law. 
After making an in camera inspection, the court found that 
the notes fell wIThin tfie definition of 11 record 11 and con
stituted factual data that should be made available. While 
i--t might be argued that the telephone logs in question are 
"personal", they are in my view records that are clearly 
subject to rights of access. 

Two of the examples of unwarranted invasions of per
sonal privacy appearing in §89(2} (b) also speak in terms 
of 11relevance". Specifically, the cited provision states 
that: 

"[A]n unwarranted invasion of personal 
privacy includes ..• 

iv. disclosure of information of 
a personal nature when disclosure 
would result in economic or per
sonal hardship to the subject party 
and such information is not relevant 
to the work of the agency requesting 
or maintaining it; or 
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v. disclosure of information of a 
personal nature reported in confidence 
to an agency and not relevant to the 
ordinary work of such agency." 

Although some of the notations contained in the logs might 
be of a personal nature or might have been "reported in con
fidence", it is likely that the contents of the logs are 
"relevant to the work of the agency" that maintains them, 
the Comptroller's office, or else they would not be kept. 

Even in a situation in which disclosure of portions 
of a log might arguably result in an unwarranted invasion 
of personal privacy, the Freedom of Information Law provides 
that the remainder should be available. It is emphasized that 
the introductory language of §87(2) states that an agency 
may deny access to "records or portions thereof" that fall 
within one or more grounds for denial. As such, the Legis
lature recognized that there may be situations in which some 
aspects of a record might be deniable, while the remainder 
should be made available. Therefore, when certain portions 
of a record would if disclosed result in an unwarranted in
vasion of personal privacy, the remainder should be made 
available after having made the appropriate deletions. In 
the case of the phone logs, the Comptroller is in my opinion 
required to review them in their entirety to determine which 
portions, if any, would result in an unwarranted invasion of 
personal privacy if disclosed. 

Lastly, it is noted that the Freedom of Information Law 
places the burden of proof in a judicial proceeding upon the 
government. Section 89(4) (b) of the Law requires that an 
agency prove that records withheld fall within one or more of 
the grounds for denial appearing in §87(2). Further, the 
Court of Appeals recently held that an agency cannot merely 
assert grounds for denial and prevail; on the contrary, the 
agency must demonstrate that the harmful effects of disclosure 
described in the exceptions to rights of access would arise 
[see Church of Scientology v. State, 46 NY 2d 906 (1979)]. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Hon. Harrison Goldin 
Allen G. Schwartz 

bee: Richard Emery 

Sincerely, 

C~t;{ 1. f /Ji---
Robert J. Freeman 
Executive Director 
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Mr. John J. Sheehan 
J. J~ Sheehan Adjusters, Inc. 
P.O. Box 604 
Binghamton, New York 13902 

Dear Mr. Sheehan: 

I have received your letter of July 17 regarding 
a delay in providing access to records due to vacations 
taken by officials of the City of Binghamton. 

Generally, I do not believe that the type of de-
lay that you described in your letter would be appropriate, 
for §89(3) of the Freedom of Information Law and §1401.5 
of the regulations promulgated by the Committee govern 
the time limits for response. However, it appears that 
there is little that can be done about such a delay, for 
the request has been approved. In the alternative I 
imagine that the City could legally have acknowledged re
ceipt of your letter on the fifth business day after its 
¾eceipt, and responded by means of a denial ten business 
days after the acknowledgement. At that point, you could 
have filed an appeal within thirty days that would have to 
be answered within seven business days of its receipt. All 
of that could have been done legally and would likely have 
resulted in a greater delay than the one that you described. 
Consequently, while the response may technically be re
flective of non-compliance, the alternative could have been 
an ever greater delay. 

I hope that I have been of some as~istance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

$~[is.~ 
Robert J. Freeman 
Executive Director 

bee: John Park, Corporation Counsel 
City of Binghamton 
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Dear. Mr. Gagnes 

July 31, 1979 

As you are aware, I have received your fflOst recent 
letter concerning the disclosure of record~ and proceed
ings before a city school district board of education, 
the New York State Education Department an~ the various 
divisions of human rights. 

Your first question deals with rights of acces8 to 
a calendar of upcoming or passed nearing~ ~efore the 
agencies specified above regarding, for example, the 
revocation of licenses, breaches or ministerial duties, 
unprofessional conduct, and discrimination. In this re
gard, it is important to note that rights of access to 
records pertaining to members of the public may be differ
ent from rights of access to records concerning public 
employees. In the case of a revocation hearing , since 
a license essentially lets the world know that a parti
cular individual is qualified to engage in a particular 
vocation, I believe that a calendar identifying the 
subject of a revocation hearing would be available. Sim
ilarly, since the courts have held that records relevant 
to the performance of the official duties of public em
ployees are accessible on the ground that disclosure would 
result in a permissible as opposed to an unwarranted in
vasion of personal privacy, a calendar rel_ative to hearings 
concerning public employees would also be available. How
ever, aa I mentioned to you during our telephone conver
sation, records concerning discrimination may likely be 
denied, Specifically, S297(8} of the Executive Law con
cerning the Human Rights Division states that: 
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"IN]o officer, agent or employee of the 
division shall make public with respect 
to a particular person without his con
sent information from reports obtained 
by the division except as necessary to 
the conduct of a proceeding under this 
section." 

The intent of the quoted provision appears to involve the 
protection of privacy. As such, I believe that a calen
dar relative to human rights proceedings may jus-tifialHy 
be withheld. 

Your second question concerns rights of access to 
pleadings of upcoming or passed hearings. Rights of 
access depend to an extent on the forum in which the pro
ceeding takes place and the contents of the records. For 
instance, if a proceeding is conducted in a court of law, 
virtually all records related to the proceeding are accessi
ble under 5255 of the Judiciary Law. In other non-judi
cial types of proceedings, persons other tftan the subject 
of the hearing may be identified by means of witness state
ments, for example. In such instances, I oelieve that 
records or portions thereof may be withheld on the ground 
that disclosure would result in an unwarranted invasion of 
personal privacy. Further, some proceedings are given 
specific consideration by statute. The Public Health 
Law contains provisions regarding the creation of a State 
Board for Professional Medical Conduct. In §230 of the 
Public Health Law, reference is made in subdivision (11) 
to a prohibition against discovery. The relationship be
tween that prohibition and the Freedom cif Information Law 
is to date unclear and is being litigated (see attached, 
Freedom of Information Law Advisory Opinion No. 1176). 

Your third question is whether under the Open Meetings 
Law you or any person has the right to attend hearings 
held by the agencies specified earlier that concern charges 
against a teacher, trade school operator or an employer, 
for example. First, if the proceeding is conducted by a 
single hearing officer, the Open Meetings Law would not 
be applicable, for the Law covers only public bodies con
sisting of two or more members. Second, if the proceedings 
are "quasi-judicial" in nature, they would be exempt from 
the provisions of the Open Meetings Law pursuant to §103(1). 
Third, in a case in which the Open Meetings Law would be 
applicable, the subject matter could justifiably oe dis
cussed dur.tng an executive session. Section 100(1) (fJ of 
the Open Meetings Law, which as amended will become effective 
on October 1, states that a public body may enter into 
executi-ve ses-s:ton to discuss: 
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"the Tl\edical, financial, credit or 
employment history of a particular 
person or corporation, or matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of a 
particular person or corporation ••• " 

As such, the topics you discribed may generally be dis
cussed behind closed doors. 

However, as I mentioned during our conversation, 
while a matter may be exempted from tne Open Meetings 
Law, or a discussion may be held in executive session, 
there is no requirement that the discussions be held be
hind closed doors. Like the Freedom of Inforrnat:ton Law, 
the Open Meetings Law is permissive; a public body may 
discuss certain matters behind closed doors, but it need 
not. 

Lastly, your final question concerns fees for copies. 
I agree with your contention that if a court clerk main
tains possession of records that are subject to copying 
at fifty cents or one dollar per page, the same records 
should be made available from an agency subject to the 
Freedom of Information Law, presumably at a lower rate. 
Further, it would be illogical to assert that records 
accessible from a court are deniable from an agency. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc • 

Sincerely, 

~r\.~ 1 fM1--
Robert J. Freeman 
Executive Director 
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Mr; Edward~, Barr 
560 Columl)ta Street 
Lot 23 
Cohoes-, NY 12047 

Dear Mr. Barrs 

I have rece.tved your letter regardi'ng a denial of 
access by the Cohoes Police Department to a complaint 
that you initiated. 

According to your letter, you person•lly filed a 
complaint regarding a vehicle that was parked illegally. 
After tiling the complaint, you requested a copy, which 
was refused.. 

In my opinion, the complaint should have been 
made available. 

The Freedom ot Information Law (see attached) is 
based upon a presumption of access. Section 87(21 of the. 
Law states that all records in possession of an agency, 
such as the City of Cohoes, are available, except those 
records or portions of records that fall within one or 
more among eight categories of deniable information. 

Although it has generally been advised that the 
identity of a complainant may be withheld, the basis for 
such advice is §87(2) (b}, which states that an agency 
may withhold records or portions thereof wi,th ±f dis
closed would result in an "unwarranted invasion of per
sonal privacy" 1587(2) (b)]. However, in thia instance, 
such a denial could not be raised appropriately, for 
you could hardly invade your own privacy • 
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Further, 587(2) (el provides that an agency -may deny 
access to records "compiled for law enforcement purpoaea• 
under circumstances specified in the Law. Nevertaelesa, 
since you were the complainant, and since the complaint 
does not pertain to.criminal activity, the cited provision 
could not in my view be cited justifiably as a ground for 
denial. 

In sum, I do not believe that any of the grounds for 
denial appearing in the Freedmn of Information Law could 
appropriately be given by the Police Department as a means 
of withholding a complaint that you submitted. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~.1-fk-___ 
Robert J. Freeman · 
Executive Director 

P.JF1jm 

Enc. 

cc: Cohoes Police Department 
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Heney:,. Legan, Esq. 
Town Atterney · 
Town of Mt. Plea9a1: 
One Town Ball Plasa 
Valhalla, NY 10595 

. Dear Mr. Logan 1 

Thank you for your letter of July 20 and your inter
est in complying with the Preedom of Informat.ton aru!l the 
Open Meeting■ Law■• 

According to your letter, the clerk• of the Town 
Planning and Zoning Boards, as well as the Town Clerk, 
take written notes at the meetings of their respective 
boards. Further, you have indicated that a tape recorder 
is also used to assist in preparing the minutes. In 
conjunction with the foregoing, you have raised several 
quest.tons. 

• First, you have asked whether the written note• 
of the clerks are public documents, In a situation .tn 
which.the secretary to the Board of Regents- took written 
notes that were used to formulate the minutes, but which 
were separate and distinct from the minutes, it was held 
that the notes were accessible [see Warder v. Beard of 
Re9ents, 410 NYS 2d 742 (1978)1. In the Warder case the 
court made an in camera inspection and detera£ned that. 
the content• orthe notes were reflective of factual 
data that waa- available under 587 (2) (gJ (iJ ·· of the Preedom 
of Information Law. Due to the aimilarttfes between 
Warder and the question that you raised, I belie'Ye that 
tfie notes in queat:ton are accessible. 

Second, you have aake4 whether the note• are llub~ 
ject to public review before the minute• are compiled. 
In this regard, I direct your attention to Sli(4J of 
the Preedom. of Information Law, which def:tnes "record" 
to include •any information kept, held, filed, produced 
or reproduced by, with or for an agency or the state 
legislature, in any physical form whatsoever ••• " .Since 
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the note• are records subject to rtghts· ~f access, they 
should be made available in accordance with the procedural 
requirements of the Preeaom ot Information Law. Por ex
ample, as you are aware, 589(3) of the Law requires that 
an agency respond to a request by means of a grant of 
access, a denial of access or a written acknowledgment 
within five business days of its receipt of a request. 
Consequently, it is conceivable that the notes 1'1'1.ight be 
made available prior to the compilation of.the minutes. 
In this regard, it is emphasized that the provisien con-

. cerning minutes in Sl0l of the Open Meetings Law has been 
amended. I have enclosed copies of the bill to amend the 
Open Meetings Law and.the composite version of the Law as 
it will appear when the amendments become effective on 
October 1. Section 101{3) of the amendments will require 
that minutes of open meetings be compiled. and made avail
able within two weeks of a meeting. It is understood that 
public bodies might not meet to approve minutes within 
two weeks of a meeting. As such, it :ta suggested that 
unapproved minutes be marked as "unapproved," "draft," 
or "~on-final", for example. By so doing, the public has 
the ability to know generally what transpired at a meet
ing, but at the saffle time is given notice that the minute• 
are subject to change. In addition, the members of the 
public body are given a measure of protection. 

Your third question concerns the length of ttm.e that 
notes or tape recordings must be kept. In this re9ard, the 
Education Departm•nt pursuant to S65-b of the Public Officer• 
Law concerning the destruction of record• of municipalitieli, 
has developed a series of retention and disposition acbed
ules which determine the length of time that record• 111\lSt 
be kept prior to their disposal. If the notes or tape re~ 
cordings, for example, have been designated in the ache4ulea 
to be kept for a specific period of time, they cannot be 
destroyed prior to that time. Further, as a general rule, 
a municipality cannot destroy records. without the consent 
of the Commissioner of Education. I believe that you may 
apply to the Commissioner of Education to destroy parti
cular types of records on an ongoing basis to avoid the 
need for renewing requests to destroy. 

Fourth, you have asked whether public bedies must 
compile minutes of their work sessions. While the Open 
Meetings Law does not define "minutes"; §101 of the Law 
describes the minimum requirements concerning the con
tents of minutes. Specifically, §101(11 of the Law states 
that: 
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"1M]inutes shall be taken at all 
open meet:tnge of .a puolic oedy· 
which shall consist of. a recerd 
or summary of all motions, pro~ 
posals, resolution~ and any other 
matter formally voted upon and 
the vote thereon ... 

Therefore, if, for example, proposals or resolutions, none 
of which m.tght be acted upon at the work session, are intro
duced, minutes"fflust be compiled that -make reference to such 
proposals or resolutions. 

As you requested, I have enclosed a copy of the Pree
dom of Information Law, which as amended f>ecame effective 
on January 1, 1978. 

I hope that I have been of some assistance, Should 
any further quea,ttons arise, plea•e feel free to contact ae, 

RqF1jm 

Encs • 

StnjtJF:EJ :T ~ 
Robert J, Freeman 
Executi-ve Director 
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Mr. Jo■eph Dulo'Yy: 
. Coalition for Y:ans'th MTOcacy 
1006 Conatant A"Yenue 
Peekskill, New York 10566 

Dear Mr. DuBevy1 

I have received your letter of July 17 as well as 
a copy of your request directed to the BOCES in Yorktown 
Heights. 

I agree with your contention that a denial must pre~ 
cede an appeal. In brief, each agency is required to des
ignate a "records access officer" who is required to re
spond to requests made under the Freeaom of Information 
Law within five business days of their receipt. The re
sponse can consist of a grant of access, a denial of access, 
or an ackno~ledgment of receipt of a request in a case in 
which a determination to grant or deny access cannot be 
made within five business days. If a request is acknow
lEidged, the agency has ten additional business· day-• to 
grant or deny access. In the event that access is de-
nied, the denial mu•t be given in writing, stating the 
reasons therefor, apprising the applica~t of his or her 
right to appeal and providing the name of the person or 
body to whom an appeal should be diree.ted. If a r..,.._at 
ia neither denied nor acknowledged in writin9 within ftye 
business days of it• receipt, the request i■ ccn■ldere4 
constructively denied. An applicant has tratrty days in 
which to appeal a denial of access. The appeals officer· 
or body has seven buaine■s days from the receipt of an 
appeal to grant acceaa to the records or fully explain 
the reason for a further denial. in writing. In a44ition, 
§89 (4) Cb) of the Preedom of Information Law requires that 
copies of appe•l• and the determinations that follow,be 
sent to this Coinmittee • 
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In terms of your reques·t, it is important to make 
two points. First, an agency is generally not required 
to create a record in response to a request. Therefore, 
if, for example, there is not listing of the names of 
facilities and the supervising professionals who con
ducted psychological evaluations, the agency is not re
quired to create such a record on your behalf. 

Second, the Family Educational Rights and Privacy 
Act (20 use Sl232g,commonly known as the "Buckley Amend-
ment") precludes an educational agency or institution from 
disclosing any records that identify a particular student 
or students to any person except the·parents of the stu
dent, I realize that you specified-in your request that 
you are not interested in any identifying information. 
Nevertheless, in some instances it might ne possible to 
identify particular students by means of diaolosure cf re
lated <1oeuments. 

Enclo•ed for your consideration are copies of the 
Freedom of Information Law and the regulations proaml9ate4 
by the Committee, which govern the procedural aapect• of 
the Law and have the force and effect of law-. 

To expedite your request, a copy of this respon•e 
will be sent to the BOCES. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJ?rjm 

Encs., 

cc: BOCES 

Sincerely, 

ffl~(l,~. 
Robert J. Freeman 
Executive Director 
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Dear Mr. Caaeyr 

1· have recei-Yed your letter of July- 11 r~adtnt 
acceea to budget verkaheets in possese!en ·· of the SaJ'Ylll• 
Schoo1· oiatrict, 

There ta little that I can a~d to my earlier letter 
with respect to substantive rights ot access. Sine• you 
indicated that · a collective bargaining agreement was 
reached and the School District budget has been put in 
final form, the ~udget worksheets are in my opinion 
available. As advised in my e a rlie r letter, the Court 
of Appeals, the state's highest court, has held that 
budget worksheets and similar documents consist ing of 
statistical or factual data used in the preparation of 
a budget are accessible {see Dunlea v . Goldmark, 380 NYS 
2d 496, aff'd 54 AD 2d 446, a ff'd wi t h no opinion, 43 
NYS 2d 754, . (1977).J. 

With regard ·to -the steps that you may now· take, 
i t 1• emphasized that the Committee has· adopted proced
ural regulations with· which each agency in the state, 
ineludtng a school district, must comply. I have en"." 
cloeed a copy of the regulations for your consideration. 
Plea■e note that · eaeh agency must designate both a re
cord• acces■ officer, who provides an initial re■pon•• 
to a request by mean■ of granting or denying acoe••• and 
an appeals officer who is designated by the goTerning 
body of an agency and respond■ to appeal• .that follow 
denial• of acce••• Further, 589(4) (b) of the Pree4• of 
Informatton Law requires that all appeal& and the d•t•~
mination1 that ensue be sent to this Cofflft\ittee. 
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I would like to brin9 to your attenti'C!)n ene aspect 
of the appeals process that may be i-mportant. Specifically, 
§1401.7('dJ of the regulations requires that an appeal be 
made within thirty days of a denial of access. Based upon 
the length of time between your letters, it is possible 
that more than thirty days have elapsed since your request 
wae denied. If that is the case, it is suggested that 
you attempt to gain access to the procedures adopted by the 
Board under the Freedom of Information Law and restate 
your request as if it is a new request. By so doing, if 
you are denied, you will not be precluded from appealing 
the denial due to the passage of more than thirty days. 

Lastly, if you are denied access on appeal you may 
initiate judicial proceedings pursuant to Article 78 of 
the Civil Practice Law and Rules. Further, the Freedom 
of Information Law, §89(4) (b), states that the agency 
has the burden of proving that records withheld fall with
in one or more among the eight grounds for denial appear
ing in §87(2) of the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 111e. 

RJF:jm 

Enc. 

sr[;J;<J~ 
Ro~ert J. Preema.n 
Executive Director 
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Dear Mr. Murphy, 

I have received your letter of July 20 .tn which you 
requested an advieory opinion. 

It i■ emphasized at the outset that the ensuing para
graphs will deal eolely with the allegation by the ·Pocantico 
Hilla School District and its attorney that tbne •heeta of 
District employees ·are confidential. The opinion will in 
no way peTtain to the conduct of indi vidual• involved in 
the controversy. 

According to the correspondence attached to your letter, 
the · attorney for the District has state~ that time - records 
and time eheete relative to employees of the Di■trict 11ay t,e 
withheld baaed upon an "unwritten policy of the District to 
preserYe and maintain the confidentiality of the record• 
reflecting the hours worked of all employees," 

In my opinion, the "unwritten policy• of confidentiality 
adopted by .the Dietrict is contrary to the Freedoa of Inter• 
mation Law. Further, I believe that the tiJN aheet• in .,ae.
tion are aoce■■tble under the FreedOfll of Inforaation Law, 

It i• illlportant to emphasize that the ' tera "conft4en
tial• i■ in my view greatly overused. In Mew York law, •con
fidential• can have· but· two meanings. First, a reeor4 i• 
confidential when a statute specifically pToMbita diaclo
■ure. Such records would be deniable under Sl7f2) (aJ of t!w 
Preedc:a of Information Law, which states that an agency aay 
withhold records or portions thereof that "are specifically 
exempted from di■closure by state or federal statute.• 
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Second, according to case law, there ha• developed what ta 
known as the "governmental privilege." In brief, the govern
mental privilege may appropriately be asserted when an agency 
can demonstrate to a court that disclosure of recorda would, 
on balance, result in detriment to the public interest Isee 
e.g., Cirale v. 80 Pine Street Corp., 35 NY 2d 113 (1974)]. 
In view of the foregoing, I reiterate my contention that re
cords may be cons-idered "confidential" only when an act of 
the State Legislature or Congress specifically prohibits dis
closure, or when a court determines that disclosure would re
sult in detriment to the public interest. Neither of those 
circumstances could in my opinion be cited with respect to 
the time sheets. 

Further, as you intimated, the policy of New York with 
respect to access to records is contained in the Freedom of 
Information Law. As such, an agency, such as a school d.ts
trict, cannot in my view unilaterally establish policy that 
is contrary to or more restrictive than a statute passed by 
the State Legislature. If agencies could generally engage 
in such policy-making activities, statutes would have mini
mal effect, if any. 

The Freedom of Information Law is based upon a presump
tion of access. The Law states that all records in posses
sion of a government are available, except to the extent that 
records or portions thereof fall within one or more grounds 
for denial enumerated in paragraphs (a) through (h} of S87 
(2). Although two grounds for denial might be cited as a 
basis for withholding in the context of this dispute, neither 
could in my view constitute a valid ground for denial. 

The first ground for denial that might be cited is 
§87(2} (g}, which states that an agency may withhold records 
or portions thereof that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the publicr or 

iii. final agency policy or deter
minations ... " 
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The quoted provision contains what in effect ts a deuble 
negative. While a public body may withhold inter-agency 
or intra-agency materials, it 1nust provide accee~ to sta
tistical or factual tabulations or data, instructions to 
staff that affect the public, or final agency policy or de
terminations found within such materials. With respect to 
the records in question, I believe that time sheets clearly 
constitute intra-agency materials. Nevertheless, having 
reviewed a copy of the time sheet appended to your letter, 
it is equally clear that time sheets consist solely of 
"statistical or factual tabulations or data" that would be 
accessible. Consequently, S87(2) ("g) cannot in my opinion 
be cited appropriately as a ground for denial. 

The remaining ground for denial that might be cited 
is §87(2) (b), which states that an agency may withhold re
cords or portiens thereof which if disclosed would reault 
in •an unwarranted invasion of personal privacy.• Although 
the interpretation of the privacy provisions of the Freedom 
of Information Law muat of necessity in some cases involve 
the making of subjective judgments, the case law inter
preting those provisions indicates that the records in 
question are accessible. First, the case law has in several 
instances essentially held that public employees enjoy 
lesser rights of privacy than members of the public gener
ally. Second, thi■ Committee has advised and the courta 
have upheld the notion that records that are relevant to the 
performance of the official duties of public employees are 
accessible, for disclosure in such. instances would result 
in a permissible as opposed to an unwarranted invasion of 
personal privacy Isee e.g., Farrell v. Villaie Boar4 of 
Trustees, 372, NYS 2d 9051 Montes v. State, 06 NYS 2d 664 
(Court of Claims, 1978) 1 Gannett Co. v. Count~f of Monroe, 
45 NY 2d 954 (1978)]. Contrarily, when recor • or portions 
of records relating to public employees have no bearing on 
the manner in which they perform their official duties, 
such information may be withheld, for disclosure would in 

·such cases result in an unwarranted invasion of personal 
privacy (see e.g., Matter of Wool, Sup. Ct., Nas·sau Cty., 
NYLJ, Nov. 22, 1977 • 

In my opinion, the contents of the time sheet that you 
attached are in every respect relevant to the performance of 
the official duties of both the public employee who is the 
subject of the record and the District. Further, much of 
the information is accessible in a different ferm from other 
sources. For example, as you intimated, each agency is 
required to compile and make available a payroll record 
that includes the name, public office address, title and 
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salary of every off.teer or employee of an agency 1587 (JI lb)]. 
In addition, S2116 of the Education Law ha• for deeadea grant
ed acceaa to virtually all record& in poaee&sion of a 1tChool 
district. If, for example, the time sheet contained extra
neous information not relevant to the performance of the 
official duties 6f a public employee, such information could 
be deleted from.the record. For instance, if the time sheet 
contained a social security number, or if a payroll record 
included the number of deductions claimed r,y a particular 
employee, such information in my view could justifiably be 
deleted from a record, for disclosure would indeed result in 
an unwarranted invasion of personal privacy. Nevertheless, 
in the case of the time sheet that you attaehed,.none of the 
information could in my opinion be withheld with justification 
on the ground that disclosure would result in an unwarranted 
invasion of personal privacy. As such, I believe that the 
time sheet in question is accessible under the Freedom. of 
Information Law to any person. 

I hope that I have been of some •••i•tanee. Should 
any further questions arise, please feel free to contact 111e. 

RJF:jm 

Sincerely, 

1) JI-{ ,.;_\--<(. hu."'---
R~1t J. '\reeman 
Executive Director 

cc: Richard L. Montesi, School Superintendent 
Merril A. Mironer, Esq • 



•
OMMITTH MIM9&111 

T. ELMER BOGARDUS 
THOMAS H. COLLINS 
MARIO M. CUOMO 

STATE OF NEW YOFIK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS EQZL-f()- l ~IX: 
DEPARTMENT OF STA TE, t62 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 

fsra, 474-a,a, zn, 

WALTER W. GRUNFELD 
HOWARD F. MILLER 
JAMES C. O'SHEA 
BASIL A. PATERSON 
IAVING P. SEIDMAN 
GILBERT P. SMITH, Chairman 
DOUGLAS L.TURNEA 

!XECUTIVE OIAECTOFI 
ROBERT J. FREEMAN 

Mr. James J. Arnold 
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Ossining Correctional Facility 
354 Hunter Street 
Ossining, New York 10562 

Dear Mr. Arnold: 

August 2, 1979 

I have received your letter dated July 9, which was 
received by this office on July 25. 

Your letter concerns a response to a request that 
you directed to the Clinton county Sheriff, which stated 
that ,it is the policy of the Sheriff's office that copies 
of records will not be mailed. The Sheriff wrote further 
that records may be inspected during regular business hours. 

As you explained in your letter to me, your incar
ceration effectively precludes you from physically visiting 
the Sheriff's office to avail yourself of rights granted by 
the Freedom of Information Law. Similar situations have 
arisen in the past concerning persons who are hospitalized 
or who live great distances from the locations where records 
are kept. In my opinion, it is unreasonable. to require an 
individual to physically present himself or herself where 
records are kept in order to inspect or copy records. 

The Freedom of Information Law grants access to any 
person to records of government throughout New York State. 
From my perspective, if, for example, Alba-ny is the only 
location where certain records are kept, it would be un
reasonable and therefore a constructive denial of access to 
require a citizen living in Suffolk County, or Buffalo, or 
Piattsburgh, for instance, to travel to Albany in order to 
gain access to records. Moreover, there is no requirement 
in the Law that requests for records be personally submitted. 
On the contrary, 589(3) of the Law merely requires that a re
quest be made in writing that reasonably describes the records 
sought. The same section also states that an agency must 
provide copies of accessible records upon payment of or offer 
to pay the requisite fees for reproduction. 
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In this instance, I believe that the Sheriff is re
quired to provide copies of accessible records to you upon 
payment of the appropriate fees for copying as well as the 
cost of mailing. Therefore, it is suggested that you renew 
your request to the Sheriff and enclose the appropriate amount 
to cover the fees for copying and postage. In addition, a 
copy of this letter will be sent to the Sheriff. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

RoR{~{ r~~L---_ 
Executive Director 

RJF/kk 

cc: Russell J. Trombly 
J Clinton County Sheriff 
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Ma. Nan 'Frankel 
Youth Advocacy Project 
210 Old Country Road 
Mineola, New York 11501 

Dear Ms. Prankel: 

I have rece:tved your letter of Jul~ 17 tn which you 
raised questions regarding a proposal concerning the de
struction of records now before the Roslyn School District. 

Your letter cites a provision contained in regu
lations promulgated by the United States Department of 
Health, Education and Welfare pursuant to public law 94-
142, which states that: 

"IT]he information must be destroyed 
at the request of the parents. How
ever, a permanent record of a atudent's 
name, address.and phone number, his 
or her grades, attendance record, 
classes attended, grade level com
pleted, and year completed may be 
maintained without time limitation." 

However, you indicated that the District's proposal in
cludes an additional statement to the effect that "tTJhe 
most recent Psychological Report shall be retained for aix 
years following graduation." According to your letter, a 
District spokesman stated that the six year retention 
period is based upon a records retention and disposition 
schedule sent to school districts by the State Education 
Department. 

Your question is whether the additional requirement 
that records be retained pursuant to the ·rete:n:tion schedule 
conflicts with the direction provided by the HEW regulations • 
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As I informed you earlier, I have contacted the Bureau 
of Education for the Handicapped, which is part of the Depart
ment of HEW,on your behalf. In brief, I was informed that 
states wishing to receive funds under the handicapped edu
cation program from the Department are required to comply with 
the regulations promulgated by the Department. Further, since 
New York is a participant in the program and receives funds, 
it is obliged to comply with the appropriate regulations. 
Consequently, to the extent that the policy of New York con
flicts with HEW regulations, it would appear that the policy 
of New York would be void to that extent. 

However, I was advised to inform you that your next 
step should involve contac:ting the Bureau of Education for 
the Handicapped. In order to request an tnquiey, you should 
write to Gerald Boyd, Bureau of Education for the Handicapped, 
Donohoe Building, 400 Maryland Avenue, s.w., Washington, 
DC, 20202. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Roslyn School Board 
Carol Weiss 
Charlotte Roth 

Sincerely, 

. b ~ )-ti\~ ~f. f;te,______ ___ _ Ro.i~ J. F~eman 
Executive Director 
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Ms. Ruth C. Boice 
Patent Trader 
Box 240 
Mount Kisco, New York 10549 

Dear Ms. Boice: 

August 6, 1979 

I have received your letter of July 25 concerning 
a denial of access to records by the Westchester County 
Department of Health. 

Specifically, based upon information provided in 
your letter and our conversation of August 2, the records 
in which you are interested were compiled in the mid 19SO's 
to determine the levels of radiation to which the employees 
of the Canadian Radium and Uranium Corporation were exposed. 
The records were apparently compiled by the State Depart
ment of Labor at the time in the ordinary course of business 
in order to ascertain whether the Corporation was violating 
health standards. 

Your appeal directed to the Commissioner of the De
partment of Health, a copy of which was attached to your letter, 
indicates that access has been denied on the basis that the 
records in question have been marked confidential and con
stitute memoranda between other departments. 

In my opinion, records reflective of the test results 
are in great measure available. 

It is noted at the outset that the word "confidential" 
is in my view overused. Under New York law, records may 
be considered confidential in but two instances. First, a 
record is confidential when a statute enacted by the State 
Legislature or by Congress specifically prohibits disclosure • 
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Such records would be deniable under the Freedom of Infor
mation Law pursuant to §87(2) (a), which states that an agency 
may withhold records that "are specifically exempted from 
disclosure by state or federal statute." The second situ
ation in which records may be deemed confidential is based 
upon the "governmental privilege", which is derived from 
case law. In brief, the governmental privilege is appli
cable when government can demonstrate to a court that dis
closure would, on balance, result in detriment to the public 
interest. Under the circumstances, I do not believe that 
either of the grounds for confidentiality could appropriately 
be asserted. 

There are, however, two grounds for denial that might 
be raised. One is in my view applicable, but only to an 
extent. 

Section 87(2) (g) of the Freedom of Information Law 
provides that an agency may withhold records or portions 
thereof that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

111. final agency policy or deter
minations ••• " 

The quoted provision contains what in effect is a double 
negative. While an agency may withhold inter-agency or 
intra-agency materials, it must provide access to statistical 
or factual tabulations or data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within such materials. In my view, the test results 
are reflective of both "statistical or factual tabulations 
or data" and determinations made by an agency. As such, I 
believe that they are available. Consequently, although 
the records in question might be characterized as "inter
agency", the portions of the records in which you are in
terested are in my view available and §87(2) (g) would not 
be applicable as a ground for denial . 
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The second ground for denial that might be raised 
is §87(2) (b), which states that an agency may withhold 
records or portions thereof which if disclosed would re
sult in "an unwarranted invasion of personal privacy." 
Assuming that the records containing the test results 
identify the individuals to whom the test results relate, 
disclosure of the identities of the individuals would in 
my opinion result in an unwarranted invasion of personal 
privacy. Nevertheless, it is emphasized that the intro
ductory language of §87(2) permits an agency to withhold 
"records or portions thereof" that fall within one or more 
among eight grounds for denial that ensue. In this in
stance, the portions of the records that identify the 
individuals tested could be deleted based upon the privacy 
provisions. However, the remainder, i.e. the factual find
ings constituting the test results, should in my view be 
made available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~f "I ··ft Robt1~ _I :L::.:'-----
Executive Director 

RJF/kk 

cc: Dr. Anita s. Curran 
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Mr. Donalds. Adamowski 
Montgomery County 
Department of Public Works 
Park Street 
Fonda, New York 12068 

Dear Mr. Adamowski: 

I have received your letter of July 26 and thank 
you for your interest in complying with the Freedom of 
Information Law. Your question concerns rights of access 
to "billing and invoice data relating to municipal land
fill operations." 

In my view, such data is clearly accessible. 

First, the Freedom of Information Law is based upon 
a presumption of access. Section 87(2) of the Law pro
vides that all records in possession of an agency are avail
able, except those records or portions thereof that fall 
within one or more categories of deniable information 
appearing in paragraphs (a) through (h) of §87(2). 

Second, the records in question are in my view 
accessible pursuant to §87(2) (g) (i) of the Law. The cited 
provision provides that an agency may deny access to inter
agency or intra-agency materials, except to the extent that 
such materials contain statistical or factual data, instruc
tions to staff that affect the public or final agency policy 
or determinations. Since the records in question are re
flective of factual data, as well as a determination to 
employ the services of particular firms, they are in my view 
accessible • 
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Third, S89(5) of the Freedom of Information Law 
states that nothing in the Law shall be construed to limit 
or abridge rights of access granted by means of other 
statutory provisions or case law. In this regard, S51 
of the General Municipal Law has for decades granted access 
to: 

"[A]ll books of minutes, entry or 
account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, or 
with any officer, board or com
mission acting for or on behalf of 
any county, town, village or 
municipal corporation in this 
state ••. " 

Since the General Municipal Law has long granted access to 
books, bills, vouchers, checks and similar documents, the 
rights granted by that statute are preserved by means of 
§89(5) of the Freedom of Information Law. 

As you requested, enclosed are copies of the Freedom 
of Information Law, regulations promulgated by the Committee 
that govern the procedural aspects of the Law, model regu
lations that may assist you in complying, and an explanatory 
pamphlet entitled "The New Freedom of Information Law and 
How to Use It." 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs • 

Sincerely, 

P.~k;ti1~ 
Robert J. Freeman 
Executive Director 
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Ms. Jane Kennedy 
"Borrowed Roots" 
c/o The Courier 
P.O. Box 280 
Van Buren, AR 72956 

Dear Ms. Kennedy: 

Your letter addressed to the Attorney General 
has been transmitted to the Committee on Public Access 
to Records, which is responsible for advising with re
spect to the Freedom of Information Law. Your question 
deals with disclosure of adoption records in New York. 

As a general matter, adoption records in New 
York are confidential. According to §114 of the Do
mentic Relations Law, a copy of which is attached, 
records concerning adoption may be opened only after 
~aving obtained a court order. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF/kk 

Enc;:. 

cc: Solicitor General 

Sincerely, 

Utkt:J'k~-
Robert J. Freeman 
Executive Director 
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Dear Ms. Lawson: 

I have received the copy of your letter sent to 
the Attorney General and the Comptroller. Your inquiry 

- concerns the process by which a school district may add 
to the budget passed by district voters. 

With respect to the Freedom of Information Law, 
you have questioned a statement that you have attributed 
to School District Officers regarding the disclosure of 
teacher demands: 

"[T]here is nothing that compels 
a board to disclose t hos e items, 
and non-disclosure of the subject 
(salary offers by the board) of 
negotiations is specifically per
mitted by the Public Officers Law." 

. It is noted at the outset that the issue that you raised has 
been brought up in the past. In many instances, school 
~istrict voters act upon a budget prior to the close of 
collective bargaining negotiations. Since the negotiations 
inevitably result in an agreement that includes an in
crease in salaries and benefits, district voters are forced 
to pay the difference without having the benefit of ex
pressing their views on the agreement by means of acceptance 
or rejection of the district budget. Having discussed the 
matter with several individuals who are knowledgeable with 
respect to the powers of school districts, I believe that a 
school board has the legal authority to unilaterally in
crease the expenditures of a district without voter approval 
after a budget has been passed • 
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Further, in a similar situation in which an individual 
requested records reflective of the last proposals exchanged 
between a district and a teachers union prior to the vote 
on the budget, it was held that such proposals could be with
held under the Freedom of Information Law [see Calahan v. 
,Board of Education of Bayeort-Blueville School District, 

- .. Supreme Court, Suffolk County, NYLJ, June 16, 1978]. The 
decision was appealed and argued recently before the Appellate 
Division, Second Department, No decision has been rendered 
yet. 

In terms of the Freedom of Information Law, the Law 
generally provides all records in possession of government 
are available, unless the records fall within one or more 
categories of deniable information enumerated in §87{2) of 
the Law. Relevant under the circumstances is §87(2) (c), 
which states that an agency, such as a school district, may 
deny access to records or portions thereof which "if dis
closed would impair present or imminent contract awards or 
collective bargaining negotiations". As such, if a school 
district can demonstrate to a court that disclosure of 
teacher demands would indeed "impair" the collective bar
gaining process, such records may be withheld. Contrarily, 
if no proof of impairment of the ability to engage in a 
collective bargaining agreement can be offered, the records 
would be accessible. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

RJF/kk 

Sincerely, 

t!cG~tr/4;__ 
R6bert J. Freeman 
Executive Director 

cc: Greenburgh Central School District No. 7 
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John J. LaDuca, Esq. 
LaDuca & McGinn 
Suite 100 
Executive Office Building 
Rochester, New York 14614 

Dear Mr. LaDuca: 

As I informed you during our conversation of 
August 8, I have received your letter of July 26 re
garding access to wiretap information concerning one 
of your clients • 

To reiterate, the Committee on Public Access to 
Records is charged with the responsibility of advising 
with respect to the Freedom of Information Law. It 
does not have possession of records of state government 
generally, nor does it have the capacity to compel 
government to comply with the Freedom of Information Law. 

Nevertheless, having reviewed your letter, it 
is suggested that you review the provisions of §700.55 
of the Criminal Procedure Law, which concerns the custody~ 
of eavesdropping warrants, applications and recordings 
and generally restricts access to such information. 

RJF/kk 

I regret that I cannot be of greater assistance. 

Sincerely, 

\) ~ l,-r- t 
~---)~~ i'V_ ) . ' -~-------

Robert J. Freeman 
Executive Director 
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Dear Ms. Bergstrom: 

August 9, 1979 

-
I have received your letter of July 30 as well as 

the correspondence appended to it. Based upon the material, 
it appears that you have been denied access to records per
taining to you by the New York City Police Department. 

According to your letter, you have requested that 
the New York City Police Department produce records in its 
possession that are filed under your name. In all honesty, 
it is in my view questionable whether your request meets 
the requirements of the Freedom of Information Law. Spe
cifically, S89(3) of the Law requires that an applicant 
submit a request in writing that "reasonably describesn 
the records sought. In this regard, it may be difficult 
if not impossible for the Police Department to locate records 
in response to a request as broad as the one you submitted. 

It is suggested that you renew your request and attempt 
to provide as much specificity as poss ible regarding the 
records that may be held by the Pol ice Department. For 
example, by providing dates, file des ignations or any 
additional identif ying i nformation, perhaps the Police De
partment would have a greater capacity to locate records · 
p ertaining to you. If, for example, you were questioned, 
charged, arrested, or involved in any activity in which the 
Police Department may have contacted you, you should pro-
vide as much detail as possible regarding the events sur
rounding your contact wi th the Police Department. 
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I have enclosed for your consideration copies of 
the Freedom of Information Law, regulations that govern the 
procedural aspects of the Law with which all agencies must 
comply and a pamphlet entitled "The New Freedom of Infor
mation Law and How to Use It. 11 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF/kk 

Encs . 

Sincerely, 

i
. 1 j . -r· 

t . . \ 
~.\~ L '·\_ \., ". 

Rbbert J. Freeman 
Executive Director 
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-Dear Ms. Landry: 

In the past few weeks, I have r eceived several 
carbon copi es of letters that you have written to 
employees of the Legislature. I have contacted Joseph 
Martorana, among others, on your behalf to de termine 
exactly what the problems or areas of dis agreement might 
be. In al l honesty, notwithstanding thos e conversations, 
there appears to be a general lack o f understanding of 
the nature o f the information in which you are interested. 
Consequently, there are several points that I would like 
t o make. 

First, Joseph Martorana is employed by the Assembly 
as its records access officer. Having reviewed your 
correspondence, I have the impression that you might believe 
that Mr. Martorana is the access officer for both houses 
of the Legislature. Contrarily, however, Mr. Martorana's 
duties concern only the Assembly. Further, under §88(1) 
of the Freedom of Information Law, it is clear that the 
leader of each house of the Legislature i s required to adopt 
procedural regulations regarding access to records "for 
their respective houses". As such, the Assembly and the 
Senate both are required to designate acces s officers , and 
Mr. Martorana has responsibility with respect to records 
in possession of the Assembly. 

Second, despite the title o f the Freedom o f Inf or
mation Law, it is a statute that grants access to certain 
e~isting records. While the Law permits public review of 
a great deal o f i nformation, it does not permit the equiva
lent of the c ros s~examination of publ i c off icials. Moreover, 
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§89(3) of the Law specifically provides that government 
is not required to compile or create a record in response 
to a request. Unless I am mistaken, it appears that some 
of the information in which you are interested may not exist 
in the form of a "record". 

Third, as stated earlier, there is confusion on the 
part of those to whom your requestsJlave been made as to 
the nature of the information that you are seeking. Mr. 
Martorana and I have worked together for years, and I 
know that he is more that willing to comply with the Free
dom of Information Law. Nevertheless, he has told me that 
he is unable to discern exactly the nature of information 
in which you are interested. Perhaps additional clari
fication on your part would expedite the response to your 
requests. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

bee: Joseph Cornell 
Mark f.;laser 
lToseph Martorano 
Francine Misasi 

Sincerely, 
~) I) (:' 
(, 1LL t({-:S, f--jtf__j l}J1A. ___ _ 

Robert J. Freeman 
Executive Director 
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Mr. Kevin C. McGraw & 
Ms. Patricia Clark 

Legislative Associates 
Assembly Program Staff 
Room 519 
Capitol 
Albany, New York 

Dear Mr. McGraw and Ms. Clark: 

August 13, 1979 

I have received your letter of August 8 in which you 
requested a review of the regulations promulgated recently 
by the Department of Health. Specifically, the regulations 
concern the SPARCS system (10 NY CRR 405.30) and whether 
they comply with the Freedom of Information Law and the 
regulations promulgated by the Committee. 

Before reviewing the specific aspects of the regu
lations, it is important to make several points. 

First, as you are aware, I have had numerous communi
cations with the individuals responsible for devising the 
regulations under the SPARCS system. I believe that those 
individuals are generally aware of the nature of the comments 
that will ensue, for they have been discussed in the past. 

Second, it is important to recognize at the outset 
that the regulations under review are somewhat unique, for 
they seek to create a two-tiered system concerning access 
to SPARCS data. One tier concerns access to information 
that does not identify any patient. The second tier concerns 
access to information that would ordinarily be considered 
deniable under the Freedom of Information Law on the ground 
that disclosure would result in an unwarranted invasion of 
personal privacy [see Public Officers Law, §§87(2) (b) and 
89 (2) (b)]. Further, the purpose of the· system involves the 
sharing and dissemination of a great deal of deniable data 
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to individuals and groups that have a need for the information 
and with which government must cooperate in order to accom
plish the goals envisioned by the SPARCS system. Thus, a 
category of information that would be deniable under the Free
dom of Information Law is considered by the regulations for 
the purpose of providing access to particular individuals 
or groups. 

Third, notwithstanding the unique treatment of deniable 
information, the Freedom of Information Law is in my view 
nonetheless applicable. The Law defines "record" to include 
" ••• any information kept, held, filed, produced or reproduced 
by, with or for an agency or the state legislature, in any 
physical form whatsoever including but not limited to ••• 
computer tapes or discs" {§86(4)]. In view of the foregoing, 
the information contained within the SPARCS system falls 
within the definition of "record" in the Freedom of Infor
mation Law. Further, the SPARCS Bureau is found within the 
Office of Health Systems Management, which is part of the 
State Health Department. Since the custodian of the SPARCS 
data is an "agency" as defined by §87(31 of the Freedom of 
Information Law, the records, the SPARCS Bureau, and the offi
cers charged with the duty of maintaining the SPARCS system 
are in my opinion subject to the Freedom of Information Law 
in all respects. 

Fourth, §89(2) {b} (iii) of the Freedom of Information 
Law requires the Committee on Public Access to Records to 
promulgate rules and regulations concerning the procedural 
implementation of the Law. The Committee has done so, and 
such regulations are found in 21 NYCRR §1401. In addition 
to the Committee's rule-making authority, §87(1) (b) of the 
Freedom of Information Law requires agencies to promulgate 
regulations consistent with the Law and "such general rules 
and regulations consistent with the Law and "such general 
rules and regulations as may be promulgated by the committee 
on public access to records ••. " Consequently, the SPARCS 
regulations concern "records" promulgated by an "agency," 
that must be consistent with and no more restrictive than 
the regulations promulgated by the Committee. 

At this juncture, it is emphasized that despite the 
potential gains to the State that may be derived from the 
system, I feel compelled to comment in a technical manner 
regarding the specific aspects of the regulations. 
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Section 405.30(a) (2) defines "deniable individual stay 
da~a" to include a number of particular aspects of an indi
vidual's hospital stay which, according to the regulations, 
would constitute an unwarranted invasion of personal pri
vacy if disclosed. Although it is in my view questionable 
whether each datum would indeed constitute an unwarranted 
invasion of personal privacy if disclosed (e.g. admit date, 
discharge date and accident date), I believe that the pro
visions taken as a whole relative to the combination of 
such data likely justifies the identification of such data 
as deniable. 

In addition, it is important to note that the Freedom 
of Information Law is permissive. While §87(2) (a} through 
(h) of the Freedom of Information Law permits an agency to 
withhold records or portions of records, there is nothing 
in the Law that requires an agency to withhold such infor
mation. Consequently, despite the direction in the Freedom 
of Information Law regarding the protection of privacy, 
there is no provision of which I am aware that would re
quire the Health Department to withhold the information con
tained in the SPARCS system or consider it "confidential" by 
means of regulation. 

Further, §405.30(b) (2) of the SPARCS regulation describes 
"the purposes for which data from SPARCS may be used •.• " The 
ensuing provisions indicate six areas of possible use of the 
SPARCS data. In this regard, one of the cornerstones of the 
Freedom of Information Law is the principle that accessible 
information should be made equally available to any person, 
without regard to status or interest. As such, the purpose 
for which a request is made is largely irrelevant under the 
Freedom of Information Law {see Burke v. Yudelson, 368 NYS 
2d 779, aff'd 51 AD 2d 673, 378 NYS 2d 165). 

If the regulations had instead described the purposes 
for which deniable data might be used, rather than how data 
generally from SPARCS could be used, I believe that a more 
appropriate line of demarcation could have been created. In 
addition, some groups, including the New York Civil Liberties 
Union, pressed for specific guidelines r~garding the purpose 
for which SPARCS data could be used. Again, however, the 
language in question pertains to SPARCS data generally and 
is in my view overly restrictive with respect to the Freedom 
of Information Law. For example, if a newspaper wanted to 
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perform its own study and sought only statistical data that 
could not identify any individual, the purpose of .such a re
quest would not meet the guidelines described in the requ
lations, but would in my view be accessible Isee Freedom of 
Information Law, §87(2) (g) (i)]. If, however, the dividing 

.line suggested above had been drawn to distinguish between 
solely statistical data and deniable data, the purposes of 
SPARCS and rights of access would in my opinion have been 
clearer. 

Much of the remainder of the SPARCS regulations con
cern the means by which information may be obtained. Prior 
to a review of those provisions, it is important to lay the 
groundwork for the ensuing comments by describing the pro
cedural requirements of the Freedom of Information Law and 
the Committee's regulations relative to response to requests. 

Section 1401.2 of the Committee's regulations requires 
that each agency designate one or more records access officers 
responsible for responding to requests. I know that the Health 
Department long ago designated a records access officer, 
however, it appears that the responsibility for providing 
access to information in possession of the SPARCS Bureau does 
not fall on the designated records access officer of the 
Health Department. It further appears that the regulations 
have not designated a records access officer "by name or by 
specific job titlen as required by the Committee's regulations. 

Section 89 (3) of the Law and §1401. 5 of the regulations 
state that an agency must respond to a "written request for 
a record reasonably described" within five business days of 
its receipt. Within that period, the agency has three po
tential responses. It can grant access, deny access, or 
acknowledge receipt of the request in writing and provide 
an estimate of the date that a determination to grant or deny 
access will be made. If the receipt of a request is acknowled
ged, the agency then has ten additional business days from the 
date of the acknowledgment to grant or deny access to the re
cords. If a request is neither granted, denied nor acknowledged 
within five business days of its receipt, the request is con
sidered constructively denied pursuant to §1401.7{c) of the 
Committee's regulations and the applicant may appeal. In the 
event of a written denial, the denial must be in writing 
providing the reasons therefor, apprising the applicant of 
his or her right to appeal, and informing the applicant of the 
name and address of the person or body to whom an appeal should 
be directed • 
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Section 89(4) of the Freedom of Information Law provides 
that a person denied access may within thirty days of the 
denial appeal to the "head, chief executive or tne governing 
body of the entity, or the person therefor designated by such 
head, chief executive, or governing body." The person or 

'body designated to determine appeals is required by §89(4) 
(a) of the Law to " ••• fully explain in writing to the person 
requestini the record the reasons for further denial, or pro
vide access to the record sought" within seven business days 
of receipt of an appeal. If a person is denied access to re
cords Qn appeal, he or she may seek judicial review of the de
nial by initiating an Article 78 proceeding. 

Although the SPARCS regulations contain procedures for 
reviewing requests and determining access to data in the SPARCS 
system, they are in my view inconsistent with the procedure 
envisioned by the Freedom of Information Law. 

With respect to the foregoing, §405.30(c) describes 
the functions of the SPARCS Bureau, which includes the re
ceipt and review of all requests for data. Subdivision (1) 
(iv) of the cited provision concerning requests for accessi
ble data (as opposed to deniable data} shall, cecording to 
the SPARCS regulations, "be processed within a reasonable 
time." Although "a reasonable time" may :fall within the 
time limitations prescribed by the Freedom of Information 
Law, it lacks the required specificity of the Law and the 
Committee's regulations. ~ 

Subdivision {l) (v) of the same provision concerns the 
review of requests for deniable data and makes reference to 
the purposes for which the data may be used. In this instance, 
since the provision concerns requests for deniable data, I 
believe that an inquiry into the purpose for which data might 
be used is likely proper for the reasons described earlier. 

The next step found in subdivision (1) {vi} pertains to 
the process by which the SPARC$ Bureau makes recommendations 
for the approval of requests for deniable data. Thus it is 
clear that the SPARCS Bureau does not make a det.ermination 
regarding an initial request, but rather recommends. 

The SPARCS Bureau transmits its recommendation regard
ing a request for deniable data to the Data Protection Review 
Board {DPRB). In §405,.JQ{d) (2) (iii), the DPRB is given the 
authority to review requests for deniable data. In §405.30 
(d) (3) the DPRB is designated to meet to review requests"which 
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have been submitted to DPRB members more than twenty-one days 
prior to the date of its meeting,. [§405. 30 (d) (3) (iv)]. In 
addition, the cited provision states that "the DPRB may vote 
to defer the request for data for one montn." In view of the 
time in which it takes the SPARCS Bureau to review a request, 
make its recommendation to the DPRB, which in turn reviews 
the request, it is obvious that the time limits prescribed 
by the Freedom of Information Law and the Committee's regu
lations cannot in all likelihood be followed. The length of 
time during which the SPARCS Bureau reviews requests for either 
C...:ccessible or deniable data is unclear. Further, the DPRB has 
substantially more time to make its determination than the 
Freedom of Information Law or the Committee's regulations permit. 

Further, S405.30(d) (v) provides that the DPRB shall for
ward to the Commissioner of the Department of Health its de
termination "for his ratification or disapproval." As such, 
although the DPRB represents a second step in the process of 
reviewing requests, it could not oe considered either a re
cords access officer that makes initial determinations to 
grant or deny access or an appeals body in this context, 
for its determinations are subject to review by the Commissioner. 

Section 405.30(f) states that the Commissioner "shall 
make his decision whether to ratify or disapprove the deter
mination of the DPRB within ten business days after receipt 
from the DPRB the request for data." If the Commissioner 
could be considered ~n appeals officer, the ten business day 
period would exceed the seven business day limitation con
tained in §89(4) (b) of the Freedom of Information Law. 

Additionally, §405.30(g) provides that if the Commis
sioner disapproves of the DPRB determination, "he shall re
turn the request for data to the DPRB which shall reconsider 
the request at its next meeting." The DPRB may at its next 
meeting essentially overrule the Connnissioner's decision by 
a vote of two-thirds of its members. 

In view of the foregoing, rather than two steps required 
by the Freedom of Information Law (an initial determination 
to grant or deny access by a records access officer, followed 
by review by an appeals officer or qody in the case of a denial). 
the SPARCS procedure contains four steps, including reviews 
first by the SPARCS Bureau, sec(!)nd by the DPRB, third oy the 
Connnissioner and, potentially fourth by tne DPRB again. As 
such, it appears that the Commissioner officially makes the 
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initial determination to grant or deny access, and the DPRB 
has the authority as an appeal body to review the Commission
er's determination. However, to reiterate, the time limi
tations for response to requests required by the Freedom of 
Information Law would not be followed under the procedure. 
It appears that the multi-leveled review process culminating 
in determination by the Commissioner, if he approves of the 
DPRB recommendation, or by the DPRB if the Commissioner dis
agrees with its determination, could take months. 

There are other comments that I would like to make that 
are ancillary but nonetheless related to the Preedom of Infor
mation Law. 

For example, §405.30(i) entitled "IA)cess to and purging 
of data" provides examples of entities that may receive SPARCS 
data. The list of example of recipients of SPARCS data is un
necessary. As noted earlier, if, for example, solely statis
tical data is requested that in no way identifies a patient, 
presumably any person could gain access to such information . 

Subidivisions (3) and (4) of §405.30(!) concern the 
disposition of individual stay data and source material. 
In this regard, it is noted that I have discussed the matter 
with an attorney for the Office of Health Systems Management 
who is aware of the legal basis regarding the disposal or 
destruction of records. However, it is important to note that 
records may be destroyed only pursuant to the provisions of 
§186 of the State Finance Law. Therefore, for SPARCS to com
ply with its own regulations, .it must first reach an agreement 
under §186 of the State Finance Law with the Office of General 
Services regarding the destruction of its records. 

Section 405.30(j) requires that requests "may be sub
mitted on a standard form to be supplied by the SPARCS Bureau." 
The cited provision further states that the request make re
ference to "the specific nature of data requested." In this 
instance, it appears that the SPARCS regulations seek to faci
litate the making of requests for SPARCS data. However, it 
should be noted that the Committee has consistently advised 
that a failure to complete a form prescribed by an agency 
cannot constitute a valid ground for denial of access. Rather, 
any request made in writing that reasonably describes the 
records sought as required by §89(3} of the Freedom of Infor
mation Law should suffice. In the same vein, although the 
designation of the "specific nature 11 of the data requested 
may facilitate the process of makingand responding to requests, 
such specificity is not required by the Freedom of Information 
Law. 
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Lastly, reference is made in several portions of the 
regulations to conditions placed upon recipients of the infor
mation concerning the destruction, use or further dissemination 
of the SPARCS data. Although the provisions may provide a 
degree of moral direction, it is difficult to envision the 

· means by which such provisions could be enforced. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Joanne Quan 
Mark Hartman 

Sincerely, 

-~ " ~ < . x-· /~ . 
f ~'(\'-X ·,t .J . {>l(!_~ ·----·--·---. 

Robert J. Freeman 
Executive Director 
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-Dear Ms. Thorn: 

I have received your letter of August 8 regarding 
the difficulties you have encountered in your attempts to 
gain access to records in possession of the Town Assessor 
of the Town of Saugerties. Having reviewed the corres
pondence appended to your letter, I have several comments • 

It is emphasized at the outset that the records in 
which you are interested had been held to be available 
by the courts long be-fore the enactment of the Freedom of 
Information La•,1~ For example, as early as 1951, it was 
held that cards and records contained in a "Kardex System• 
as well as applications made by taxpayers for revision of 
real property assessments are available for public in
spection and copying (Sears, Roebuck and Co. v. HoEt, 107 
NYS 2d 756). Similarly, in Sanchez v. Papontas, t e 
Appellate Division found that pencil-marked data cards in 
possession of a municipality and used by its assessors to 
reappraise real property are available to the public, even 
though the cards were prepared by a third party, a private 
company [303 NYS 2d 711 (1969)]. Since §89(5) of the Free
dom of Informati on Law preserves rights of access granted 
by other laws or by means of judicial determination, the 
records in which you are interested are now and have long 
been accessible. 

The correspondence between you and the Town Assessor 
indicates that the assessor intends to charge fifty-cents 
per photocopy. In one letter, the records are described as 
8 1/2 by 11 inches; in another, the records are described 
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as 9 1/2 by 11 1/2 inches. In this regard, §87(1) (b) (iii) 
of the Freedom of Information Law permits an agency to charge 
no more than twenty-five cents per photocopy unless a dif
ferent fee is otherwise prescribed by law. The only basis 
upon which the Town Assessor could rely for charging a fee 
of fifty-cents would be the existence of a local law per
mitting such a fee that was enacted prior to the Freedom of 
Information Law, which became effective on September 1, 
1974. If there is no such legal authorization, the fee for 
photocopies is restricted to twenty-five cents per page. It 
is also noted that the Law refers to photocopies not in 
excess of 9 by 14 inches. Since some records have been 
described as 9 1/2 by 11 1/2 inches, there are two alternatives 
that could be cited to arrive at a fee. First, you might 
request a photocopy of a page minus one-half inch, resulting 
in a twenty-five cent fee. In the alternative, the Law pro
vides that an agency may assess a fee based upon the actual 
cost of reproduction of records in excess of 9 by 14 inches 
or that are not subject to photocopying, such as microfilm 
or tape recordings. 

Lastly, in view of our discussion as well as the 
correspondence attached to your letter, I would like to re
view in general fashion the procedural requirements imposed 
upon agencies, such as the Town, by the Freedom of Infor
mation Law. In this regard, I have enclosed copies of the 
Freedom of Information Law, regulations promulgated by the 
Committee, which have the force and effect of law and with 
which each agency in the state must comply, and model regu
lations designed to assist government in complying with the 
procedural aspects of the Law. Copies of each of those 
documents will be sent to the public officials that you 
identified in your letter. 

First, §1401.2 of the regulations requires that the 
governing body designate one or more records access officers 
who have the duty of responding initially to requests made 
under the Freedom of Information Law. In most instances, 
Town Boards have designated the town clerk as records access 
officer, for the town clerk is the legal custodian of all 
town records pursuant to §30 of the Town Law. Further, 
although the Town Assessor may have been designated as a 
records access officer, if he has not been designated as such, 
I do not believe that he would have the responsibility of re
sponding to your requests. In any case, §89(3) of the Law 
and 1401.5 of the regulations require that a records access 
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officer respond to a request within five business days of its 
receipt. The response can consist of a grant of access, a 
denial of access, or an acknowledgement that a request has 
been received. An agency may acknowledge receipt of a re
quest if, for example, records cannot be located within five 
business days. When an acknowledgement is given, the agency 
has ten additional business days to grant or deny access. 
If no response is given within five business days, the request 
is considered constructively denied and may be appealed. In 
general, however, a denial must be made in writing, state 
the reasons for the denial, apprise the applicant of his or 
her right to appeal and provide the name and address of the 
person or body to whom an appeal should be directed (see 
regulations, §1401.7). An appeal may be made within thirty 
days of a denial and should be directed to the head or govern
ing body of an agency or whomever has been designated by 
such head or governing body to determine appeals [see Free
dom of Information Law, §89(4) (a); regulations, S1401.7]. 
The appeals person or body then has seven business days from 
the receipt of an appeal to grant access to the records 
sought or fully explain the reasons for further denial in 
writing. 

In addition, it is noted that a final denial may be 
challenged by means of an Article 78 proceeding. Section 
89(4) (b) of the Law specifies, however, that the agency 
has the burden of proving that records withheld fall within 
one or more categories of deniable information listed in the 
Law. In this instance, as noted earlier, rights of access 
to the records in question have long been established and 
in my view there should be no dispute regarding your ability 
to inspect and copy the records. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

cc: Hon. Frank Greco 
Daniel N. Lamb, Jr. 
Paul Pavlovich 

Sincerely, 

~tJ'/ J · (It!)-__ 
Robert J. Freem~ 
Executive Director 
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Dear Mr. Berdy: 
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-
I have received your most recent letter regarding 

an alleged failure of the New York City Board of Education 
to respond to your requests for records. In view of the 
foregoing, you have asked that I "direct" the Board of 
Education to comply with your requests. 

Please be advised that the Committee has no power 
to compel compliance with the Law or "direct" agencies to 
grant or deny access to records. The Committee is given 
only the authority to give advice with respect to the Free
dom of Information Law. Und~r the circumstances, assuming 
that you have exhausted your administrative remedies, you 
may challenge any denials of access, whether written or 
constructive, by initiating a proceeding under Article 78 
of the Civil Practice Law and Rules. 

It is emphasized that §89(4) (b) of the Freedom of 
Information Law requires that an agency demonstrate to a 
court that records withheld in fact fall within one or more 
categories of deniable records enumerated in §87(2) (a) 
through {h) of the Law. Further, the state's highest court, 
the Court of Appeals, recently held that an agency cannot 
merely assert grounds for denial to prevail. On the con
trary, the agency must prove t hat the harmful effects of 
disclosure described in the Law would in fact arise by means 
of disclosure [see Church of Scientology v . State, 46 NY 2d 
906 (1979)]. 

.... 
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Lastly, I would like to reemphasize a point made in 
my response to you of April 17. Although the Freedom of 
Information Law provides access to information, the infor
mation must appear in the form of a record or records to 
fall within the framework of the Law. Further, §89(3) of 
the Law provides that an agency need not create a record in 
response to a request. As indicated in April, it is unclear 
whether the information in which you are interested exists 
in the form of a record or records. In sum, while the Law 
provides significant rights of access to government records, 
it is not a device with which the public can cross-examine 
public officials. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

Sincerely, 

I ~llu1 J . ~/LU~ 
Robert J. Freeman ~ 
Executive Director . ---

RJF/kk 
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Dear John: 

August 20, 1979 

Thanks for sending the proposed retention schedules 
regarding records compiled in connection with the Freedom 
of Information Law. I have comments with respect to four 
among the six records described. 

First, the subject matter list would be retained 
for six years after it is updated or becomes obsolete. 
Assuming that a subject matter list is accurate, it could 
in my view have inestimable value in terms of historical 
research. For example, in 1974, when the Freedom of Infor
mation Law was enacted, the Department of State had many 
fewer functions that it has now. A review of successive 
subject matter lists would provide a history of the evolu
tion of a particular office or department, and its functions 
and duties. Perhaps not all subject matter lists should be 
retained ad infinitum. However, it :might be useful to 
maintain at least one such list over a period of each yea~ 
or two years, for instance. 

Second, the payroll record would be required to be 
kept for three years after it is superseded. Again, it 
may be important in terms of financial history of an agency 
to maintain the payroll information for longer than a three 
year period. It is noted, however, that if the Department 
of Audit and Control keeps the equivalent of the payroll re
cord for a longer period of time, the three year retention 
would likely be more than sufficient. 
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The fourth item concerning denials of access would be 
required to be maintained for a period of one year after a 
final determination is made. In this regard, it is pos·si
ble that a review of such records within a particular agency 
might provide a history of the agency's experience with the 
Freedom of Information Law and the changes in the Freedom 
of Information Law and its interpretation over the course of 
years. Nevertheless, I ·could understand why the custodians 
of records, the agencies, might disagree, for the majority 
of such records would likely have minimal value. 

And lastly, the sixth item concerns the maintenance 
to~ one year of a register or list of applicants seeking 
access to record~. From my perspective, such a list need 
not be kept. Firs_t, the Committee and the courts have de
termined that the Freedom of Information Law grants equal 
rights of access to any person, without regard to status 
or interest. As such, the name of a.n applicant is largely 
irrelevant. Further, based upon the same reasoning, it is 
possible that such a list might be denied o'n the ground that 
disclosure would result in an unwarranted invasion-of per
sonal privacy. 

I hope that I have been of some assistance. If you 
would like to discuss any aspects of my·cOlTlments, please 
feel free to call~ 

RJF: jm 

Si(~c7rely, ~' 'r:::e 
-6~-·c 

Robert·. Freeman 
Executive Director 
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Robert H. Skigen, Esq. 
Baum, Skigen & Lefkowitz 
278 East Main Street 
P.O. Box 648 
Smithtown, New York 11787 

Dear Mr. Skigen: 

I have received your most recent letter regarding 
the relationship between the Freedom of Information Law 
and §160.50 of the Criminal Procedure Law • 

According to your letter, you have been denied 
access to requests for information regarding traffic 
violations by the Assistant Clerk of the District Court 
in Suffolk County. Further, the denial appears to be based 
upon §160.50 of the Criminal Procedure Law and a memorandum 
on the subject written by Robert T. Pisani, Court Clerk III 
tp Edward M. Barry, Chief Clerk of the District court. 

Since §160.50 is a relatively new provision of law, 
there is not a great deal of judicial interpretation of 
the statute. Nevertheless, I believe that it is intended 
to apply only to records that relate to criminal actions or 
proceedings that are terminated in favor of the subjects 
or such actions or proceedings. Thus, a distinction must 
in my opinion be made between records concerning non-criminal 
actions, such as traffic violations, and those criminal 
actions or proceedings to which §160.50 applies. Consequently, 
while certain records in possession of a court clerk, in
cluding records pertaining to the termination of criminal 
action or proceedings in favor of such a person, may be 
sealed and outside the scope of public access, records con
cerning violations, rather than criminal actions, fall out
side of the sealing requirements of §160.50 • 
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Enclosed for your consideration is a copy of a decision 
rendered recently by the Nassau County District Court re
garding a similar issue. Implicit in the decision is that a 
court might not have discretion to return fingerprints or 
photographs or seal records if the records fall outside the 
scope of §160.50. 

Lastly, you also wrote that the District Court does 
not have a "Freedom of Information Officer". Please be ad
vised in this regard that neither courts nor court records 
are subject to the Freedom of Information Law [see Freedom 
of Information Law, definitions of "judiciary" and "agency", 
§§86(1) and 86(3) respectively]. Despite the absence of 
coverage by the Freedom of Information Law, it is emphasized 
that records in possession of court clerks are generally 
accessible under §255 of the Judiciary Law. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

RJF/kk 

Ebe. 

cc: Robert T. Pisani 
Nicholas DePasquale 

Si~J(i6 
Robert J. Freeman 
Executive Director 
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Mr. Dennis A. Kaufman 
Staff Attorney 
Prisoners• Legal Services 

of New York 
84 Holland Avenue 
Albany, New York 12208 

Dear Mr. Kaufman; 

August 21, 1979 

I have received your letter of August 15 concerning 
a denial of access to records by the Department of Correc~ 
tional Services and the implementation of the FreedOJU of 
Information Law by the Department. 

First, according to your letter and the correspon
dence appended to it, a request for a 11 three ... page fire 
safety and evacuation plan for F-Block at Gr•at Meadow 
Correctional Facility" was denied on appeal on the ground 
that disclosure'would endanger the life and •afety of 
bath inmates and staff." As such, the pla!ls were denied 
under S87(2) (fJ of the Freedom of Information Law, which 
provides that an agency may withhold records or portions 
thereof which if disclosed would "endanger the l:l.fe and 
safety of any person." 

Without having reviewed the records that have been 
denied, it would not be appropriate to conjecture as to 
the propriety of the assertion made by the Oepartment. 
Since the plans have been denied on appeal, your only re
course would appear to lie in the initiation of a pfo
ceeding under Article 78 of the Civil Practice Law and 
Rules. 

, In many instances, the courts have made in -camera 
inspections of records to determine which portions, if 
any, fall within the grounds for denial appearing in the 
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Freedom of Information Law. Under the. circumstancea, should 
judicial review be sought, perhaps a court would inspect the 
records in question to determine whether each segment of the 
three pages denied or any portion thereof would in fact re
sult in endangerment to the life and safety of inmates and 
staff. 

It is also emphasized that the Freedom of Information 
Law requires that an agency prove that the harmful effects 
of disclosure deseribed in the grounds for denial would in
deed arise by means of disclosure. Further, the Court of 
Appeals has held that an agency cannot merely assert grounds 
for denial, on the contrary, it must prove the applicability 
of grounds for denial lsee Church of Scientelogy v. State, 
46 NY 2d 906 (1979)]. 

The remaining point in your letter concerns the pro
cedural implementation of the Freedom of Information Law by 
the Department. In this regard, the following eonsists of 
a review of the procedural requirements of the Freedom of 
Information Law and the regulations promulgated by the Com
mi.t.tee, which have the force and effect of law and with which 
each agency must comply. 

Section 89(3) of the Law and §1401.5 of the regulations 
states that an agency must respond to a "written request for 
a record reasonably described" within five business days of 
its receipt. Within that period, the agency has three poten
ti_al responses. It can grant access, deny access, or acknow
leage receipt of the request in writing and provide an esti
mate of the date that a determination to grant er deny access 
will be made. If the receipt of a request is acknowledged, 
the agency then has ten additional business days from the 
date of the acknowledgment to grant or deny access to the re
cords. If a request is neither granted, denied nor acknow
ledged within five business days of its receipt, the request 
is eonsidered constructively denied pursuant to §1401.7(c) of 
the Committee's regulations and the applicant may appeal. 
In the event of a written denial, the denial must be in writing 
providing the reasons therefor, apprising the applicant of his 
or her right to appeal, and inforMing the applicant of the name 
and address of the person or body to whom an appeal should be 
directed. 

, Section 89(41 of the Freedom of Information Law provides 
th"'t a person denied access may within thirty days of the de
niAl i:ippe?1.l to the nhead, chief executive or the governing 
bo4~t ot the entity, or the per~on therefor designated by such 
head, chle~ e.Jeecutiye, o,r 9overnin9 body." The person or body 
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designated to determine appeals is required by §89(4l(al of 
the Law to " ••• fully explain in writing to the person request ... 
ing the record the reasons for further denial, or provide 
access to the record sought" within seven business days of re
ceipt of an appeal. If a person is denied access to records 
on appeal, he or she may seek judicial review of the denial 
by initiating an Article 78 proceeding. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Patrick Fish, Counsel 

Sincerely, 

Pc~~# r;;lt~ 
Robert J. Freeman 
Executive Director 

Robert c. Gaffigan, Assistant Counsel 
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Mr. Ned Shreve 
Director of Public Relations 
Department of Audit & Control 
Alfred E. Smith State Office 

Building 
Albany, NY 12247 

Dear Mr. Shreve: 

Betsy Buechner of the Governor's Office of Employee 
Relations has sought an advisory opinion and requested that 
it be transmitted to you.· 

The issue raised by Ms. Buechner involves rights of 
access to "the names of those persons receiving 'e,c:t;-a
ordinary compensation' for their work during the recent 
strike by Council 82." Ms. Buechner added that those who 
worked during the strike "were subjected to threatening 
phone calls, harassment and damage to thei~ homes and 
other personal property during the strike." 

In general, records of the identities of public em
ployees who, in the performance their duties, nave received 
the appropriate compensation for so doing WQUld be made 
available as a matter of course for several reasqns. For 
example, §87(3) (b) of the Freedom of Infqrm&tiqn L~w speci
fically requires an agency to compile a payroll record that 
indicates the name, public office addres~, title and salary 
of all officers or employees ~fan agency. Simila~ly, this 
Committee has advised and the courts have uphelp the notion 
that records which identify public employees th~t a.re .rele
vant to the performance of their official duties are· accessi
ble, for disclosure in such instances would result~in a per
missible as opposed to an "unwarranted invasion of personal 
privacy" Isee Freedom of Information Law, §§87(2) (b) and 
89(2)(b)] • 
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Nevertheless, in view of the circumstances, which are 
well documented and which resulted in harassment on the part 
of strikers directed at those who refused to strike, it is 
in my opinion possible that the names may properly be denied. 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of an agency 
are available, except those records or portions thereof that 
fall within one or more grounds for denial enumerated in 
§87(2) (a) through (h) of the Law. Relevant to this inquiry 
is §87(2) (£), which states that an agency may withhold re
cords or portions thereof which "if disclosed would endan
ger the life or safety of any person." While it would be 
inappropriate to conjecture with regard to the effects that 
might arise should the names be disclosed, it is not in my 
opinion inconceivable that a court would, based upon the 
factual background, withhold the identities of the employees 
in question on the basis of §87(2) (f). 

In add:1:tion, a concept known as the "governm~ntal 
privilege" has been established in common law. In brief, 
the privilege may be properly asserted when an agenQy can 
demonstrate to a court that disclosure of particµlar re
cords would, on balance, result in detriment to the public 
interest Isee e.g., Cirale v. 80 Pine Stre~t Co:rp.f 35 NY 
113 (1974)]. Again, due to the unique c!r~wn~tances pre
sented, an argument might be made that disclosure of the 
names would indeed result in detriment to the puplie inter
est. 

Lastly, I would like to point out t~at S89(JJ of the 
Freedom of Information Law states that an age~cy need not 
create a record in response to a request, Therefc:;,re, if 
there is no record containing a list of the n•m•s Qf those 
who received extraordinary compensation, it ne~~ not be 
created. In the alternative, if such a record does exist, 
portions of the record may be deleted if di~closure would 
result in endangering the life or safety of pa~ticular in
dividuals identified. 

I hope that I have been of some ~,si~tanqe. Should 
any further questions arise, please feel free to ~ontact me. 

RJF:jm 

cc; Betsy Buechner 

Sincerely, 

'FJ ~v't 1 (;,.(£,11~---
Robert J. Freeman 
Executive Director 
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Mr. Cosimo v. Di Bari 

Dear Mr. Di Bari: 

• Your letter addressed to Attorney General Abrams has 
been transmitted to the Committee on Public Access to Re
cords,which is responsible for advising with respect to 
the Freedom of Information Law. 

Since the Committee has only the authority to advise, 
it is incapable of performing an "investi gation" regarding 
the possi bility that your rights may have been violated. 
Nevertheless, the correspondence attached to your letter 
in my view indicates several deficiencie s regarding Saratoga 
County's interpretation and implementation of the Freedom 
of Information Law. 

First, in a letter addressed to you by Mr. Plummer, 
the County's Records Access Officer, Mr. Plummer denied 
access and requested that you specify the records in which 
you are interested. In this regard, the Freedom of Infor
mation Law does not require an applicant to "specify" the 
records sought. While, the original Freedom of Information 
Law enacted in 1974 required an applicant to seek 11 identi
fiable" records, the amended Law, ef fective January 1, 1978, 
merely requires that an applicant request records "reason
ably described" {see attached, Freedom of Information Law, 
§89(3)). Moreover, the r egulations promulgated by this 
Conunittee, which have the force and effect of law, as well 
as Resolution No. 66 adopted by t he County Board of . Super
visors, provide that a records access officer "is responsi
ble for assuring that agency personnel ... assist the requester 
in identifying requested records, i f necessary ... " Isee 
atttached, Committee regulations , §l401.2(b) (2) and Reso
lution No. 66, §l(b) (2)). As such, a records access officer 
is required to p rov ide assi stance in i nstances in which the 
nature of records sought might be unclear. 
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Second, as you stated in your letter, the response 
failed to advise you of your right to appeal. The Commit~ 
tee's regulations as well as those adopted oy the County 
require that an applicant be informed of the reasons for a 
denial in writing and advised of his or her right to appeal. 
In addition, the name, address and phone nlmlber of the per
son or body designated to determine appeals must oe pro• 
vided. 

Third, having reviewed the letter sent to you ny 
Mr. Plummer, the grounds for denial that were offered are 
in my opinion insufficient. Mr. Plummer characterized your 
request as "too broad in nature" and wrote that "certain 
records are privilege ~ic) information". To classify re
cords as "privileged" without more constitutes a failure to 
comply with the Freedom of Information Law. The Law is 
based upon a presumption of access. Specifically, §87(2) 
provides that all records in possession ot an agency are 
accessible, except those records or portions thereof that 
fall within one or more grounds for denial enumerated in 
the Law. Those are the only grounds upon which a denial 
can be based. Furthermore, the use of the word "privileged" 
is often in my opinion misplaced or misunderstood. Records 
may be considered privileged in out two instances. The 
first concerns a situation in which a statute passed by 
either the State Legislature or Congress specifically pro
hibits disclosure. Such records may be withheld under §87 
(2) (al of the Freedom of Information Law. The second 
situation in which records may be considered "privileged" 
would involve a finding by a court that disclosure of re
cords would result in detriment to the public interest 
[Cirale v. 80 Pine Street Corp., 35 NY 2d 113 (1974)]. 
In view of the foregoing, the basis for the denial is in
appropriate. 

Much of the remainder of your correspondence concerns 
the so-called "subject matter list". Please be advised 
that Resolution No. 66, which was adopted on February 28, 
1978, merely reflects a requirement that has been in effect 
since September 1, 1974. The original Freedom of Infor
mation Law, effective September 1, 1974, required that 
each agency maintain a list in reasonable detail by sub
ject matter of all records produced, filed or first kept 
as of the effective date of the Law. As such, a subject 
matter list has been required to be kept since 1974. The 
amendments to the Law broaden the scope of the content of 
the subject matter list by requiring that the list make 
reference to all records by category in possession of an 
agency, regardless of the date of their initial possession 
by government. 
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It is suggested that if your request has not been 
satisfied by the time you receive tnis response, you re
new your request and attempt to provide greater detail 
regarding the records in which you are interes-ted. If 
you continue to have problems, please feel free to con
tact me. 

I hope that I have been of some assistance. 

RJF:jm 

Enc • 

cc: Solicitor General 
Kermit G. Plummer, Jr. 
Thomas Nolan 
Board of Supervisors 

Sincerely, 

Ui--t,3(1 ~l~--
Robert J. Freeman 
Executive Director 
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Mr. Robert F. Tomeny 
Editor 
The Scotchman Star-News 
P.O. Box 393 
North Syracuse, NY 13212 

Dear Mr. Tomeny: 

Thank you for your letter of August 20 and your 
interest in compliance with the Open Meetings Law • 

First, you have asked under what circumstances a 
public body such as a board of education can call and 
conduct an executive session. In this regard, enclosed 
are copies of the Open Meetings Law as originally enacted 
and the Law as amended as it will appear on October 1. 
In both instances, the procedure for entry into execu
tive session and the subject matter that may appropriately 
be discussed in executive session are found in §100(1) (a} 
through (h) of the Law. The eight suojects enumerated 
in the cited provision represent the only circumstances 
in which a public body may enter into executive session. 

Second, you have asked whether official action may 
be taken during an executive session and, if so, under 
what circumstances. Although the Open Meetings Law gen
erally permits public bodies to vote during a properly 
convened executive session, §100(1) of the Law requires 
that any vote taken to appropriate puolic monies oe con
ducted during an open meeting. In addition, I believe 
that the Education Law precludes school boards from voting 
in executive session, except in conjunction with §3020-a 
of the Education Law concerning tenure. 
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Section 105(2) of the Open Meetings Law states thats 

"!A]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed super-
seded hereby." 

In this regard, §1708(3) of the Education Law, which per
tains to regular meetings of school boards, states thatz 

"IT]he meetings o:f all such boards 
shall be open to the public but the 
said boards may hold executive ses-
sions, at which sessions only the 
members of such boards or the persons 
invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held 
that: 

" ••• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" IKursch et al v. Board 
of Education, Union Free School District 
il, Town of North Hempstead, Nassau 
County, 7 AD 2d 922 {1959)]. 

Moreover, in a more recent decision construing sundivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an execu
tive session {United Teachers of North art v. North ort 
Union Free School District, 50 AD 2d 1975 • Consequently, 
according to judicial interpretations of the Education Law, 
§1708(3), school boards may take action only during meetings 
open to the public. 

Since §1708 (3) of the Education Law is ''less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

It is also noted that §87(3) of the Freedom of Infor
mation Law (see attached) requires all public bodies to com~ 
pile and make available a voting record identifiable to every 
member of the public body in every instance in which the mem
ber votes. 
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The third question concerns minutes of executive 
sessions and your experience that minutes of executive 
sessions had neither been required nor made available to 
the public in your area. Section 101 of the Open Meetings 
Law describes in subdivision (1) the minimum require
ments regarding the contents of minutes of open meetings. 
Subdivision (2) currently states that minutes of executive 
sessions must be taken with respect to any action that is 
taken by formal vote during an executive session. However, 
the provision also currently states that the minutes of 
executive session "shall" not include any matter that is 
not required to be made available under the Freedom of Infor
mation Law. The amendments to the Law make one change in 
this respect. Since the Freedom of Information Law pro.
vides that an agency may, but need not, deny access to eer~ 
tain records, similarly, minutes of executive session under 
the amended Law may, but n.eed not, include information that 
is deniable under the Freedom of Information Law. Further, 
as noted earlier, school boards in most cases need not com
pile minutes of executive session, for they have no authority 
to take action during executive session. However, other 
public bodies which have the authority to take action be~ 
hind closed doors must record such action in the form or 
minutes of an executive session in accordance with §101(2}. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Si~~erely, 

k ~ l() o{- 'J ~,_------
Robert J. Freeman --.. 
Executive Director 

RJF:jm 

Encs. 
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Mr. Howard M. Sinnott, II 
Deputy Town Attorney 
Town of North Hempstead 
Town Hall 
Manhasset, New York 11030 

Dear Mr. Sinnott: 

Thank you for sending your determination regarding 
a request made under the Freedom of Information Law by 
Vincent Teta. The request by Mr. Teta concerned com
plaints made by third parties addressed to the Building 
Department pertaining to specific premises. 

I disagree in part with the determination. 

As a general matter, the Committee has advised that 
complaints made by third parties are accessible, except 
to the extent that disclosure would result in an unwarranted 
ihvastion of personal privacy under §§87(2) (b} or 89(2] {b) 
of the Freedom of Information Law. Consequently, the sub
stance of a complaint should be made available, but iden
tifying details relative to a complainant may be deleted 
when disclosure would result in an unwarranted invasion 
of the complainant's privacy. 

It is also noted that decisions rendered under both 
the original and the amended Freedom of Information Law 
have held that the "law enforcement purposes" exception 
[formerly §88(7) (d), now §87(2) (e)] may be appropriately 
raised only by a criminal law enforcement agency Isee 
Young v. Town of Huntington, 388 NYS 2d 978 {1976) and 
Broughton v. Lewis, Sup. Ct., Albany Cty. {1978)). Further, 
the Young decision, su2ra, specifically held that records 
compiled oy a town building department fell outside the 
"law enforcement purposes" exception to rights of access. 
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Even in a situation in which records might have fallen 
within §87(2) (el, it was determined that complaints are 
available after having deleted identifying details re
garding the complainants Isee Church of Scientology v. 
State, 61 AD 2d 942 (197 8) ~ aff' d 46 NY 2d 906 (l978}], 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Kif }JAT7J 6,-
Robert J. Freeman ~
Executive Director 
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Mr. Larry Campbell 
i79-C-29 
Auburn Correctional Facility 
135 State Street 
Auburn, New York 13021 

Dear Mr. Campbell: 

I have received your letter of August 19 regarding 
access to your pre-sentence report • 

While I agree with your contention that the Depart
ment of Correctional Services is subject to the Freedom 
of Information Law under §86(3) and that a presentence 
report is a "record" within the scope of §86(4) of the 
Law, I do not believe that the Department of Correctional 
Services has the authority to release the report to you. 

As you are aware, subdivision (1) of §390.50 gen
erally requires that presentence reports be kept confi
dential, "except where specifically required or permitted 
by statute or upon specific authorization of the court." 
As such, the reports are deniable under §87(2) (a) of the 
Freedom of Information Law, which provides that an agency 
may withhold records that "are specifically exempted from 
disclosure by state or federal statute." Further, sub
division (2) of the cited provision reiterates that "the 
presentence report or memorandum shall be made available 
by the court •.• " for examination by a defendant, for example. 

In view of the specific direction that a presentence 
report can be made available only by a court, the Depart
ment of Correctional Services or a probation department, 
for instance, would in my opinion be precluded from dis
closing a presentence report without judicial permission 
to do so . 
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It is suggested that you apply directly to the court 
in which you were convicted for the purpose of gaining 
access to your presentence report. I would also like to 
suggest that you attempt to contact the nearest office 
of Prisoners' Legal Services, which may oe helpful to 
you. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

S i,rre·(,l~, 
fl;.;'\]- V\ /J Ct~ .. 

Robert J. Freeman 
Executive Director 
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Dear Mr. Zysman: 

I have received your letter of August 27 concerning 
access to ·a hearing record or transcript, to the extent 
that such a record exists, rega rding a hearing held by 
the New York City Office of Rent Contrel. 

There are several provisions of law which pertain 
to investigations, records and reports relative to 
rent control. First, §8608 of the Unconsolidated Laws 
of New York, which is part of the "Local Emergency 
Housing Rent Control Act" states that: 

"IT]he city housing rent agency shall 
not publish or disclose any information 
obtained under this section that the 
city housing rent agency deems confi
dential or with reference to which a 
request for confidential treatment is 
made by the person furnishing such 
information, unless the city housing 
rent agency determines that the with
holding thereof is contrary to the 
public interest." 

Second, SYSl-7.0(h) of the New York City Administrative 
Code, which is reflective of the New York City Rent and 
Rehabilitation Law, states that: 

"IT]he city rent agency shall not 
publish or disclose any information 
ootained under this title that the 
city rent agency deems confidential 
or with reference to which a request 
for confidential treatment is made 
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by the person furnishing such 
information, unless the city rent 
agency determines that the with
holding thereof is contrary to the 
public interest." 

Moreover, case law has held that, although the city 
rent agency does not have absolute discretion to publish 
or disclose any information in its possession, the provision 
quoted above does authorize the agency to prohibit disclosure 
where there is a rational basis for such a determination in 
light of the nature, purpose and application of the parti
cular matter involved !Bernkrant v. City Rent and Rehabili
tation Administration, 1963, 40 Misc. 2nd 157, 242 NYS 2d 
753, affirmed 20 AD 2d 682]. 

In addition, virtually the same language as is con
tained in the two provisions quoted earlier appears in the 
State Rent Control Law (see §8586, Unconsolidated Laws of 
New York). 

As such, the Office of Rent Control has substantial 
latitude under the law to either disclose or withhold infor
mation. Consequently, it appears that it has the discre
tionary authority to withhold the records that you have 
sought. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

Sin&cerely, ,,.--

C_ 5" f /t€L 
Ro e J. Freeman ~ 
Executive Director 



~ '-~t 
STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

.MMITTEE MEMBERS 

T. ELMER BOGARDUS 
THOMAS H. COLLINS 
MARIO M. CUOMO 

DEPARTMENT OF STATE, 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
(518} 474-2518, 2791 

WAL TEA W. GRUNFELD 
HOWARD F. MILLER 
JAMES C. O'SHEA 
BASIL A. PATERSON 
IRVING P. SEIDMAN 
GILBERT P. SMITH, Chairman 
DOUGLAS L.TURNER 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

September 17, 1979 

• 

• 

Saram Amerling, Esq. 
Bar Building 
36 West 44th Street 
New York, New York 10036 

Dear Mr. Amerling: 

As you are aware, the Department of Law has trans
mitted your letter addressed to Attorney General Abrams 
to the Committee on Public Access to Records, which is re
sponsible for advising with respect to the Freedom of Infor
mation Law • 

Your letter indicates that you have requested various 
information from the Police Commissioner of the City of New
burgh, including the vehicle identification number, the li
cense plate number, the liability insurance carrier, and 
the residence address of a particular taxi operator. In 
response to your request, the Police Commissioner, Thomas 
J. Wohlrab, responded that it is not the policy of the New
burgh Police Department to divulge addresses of individuals 
for purposes other than law enforcement. 

I disagree with the ground for denial offered by the 
Police Commissioner. 

Nevertheless, it is important to note at the outset 
that the Freedom of Information Law grants access to certain 
existing records, and §89(3) of the Law specifically pro
vides that an agency need not create a record in response to 
a request. Therefore, if no records in possession of the 
Police Department exist that include the information sought, 
the Department is not obliged to create such a record on 
your behalf . 
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As a general matter, however, the Freedom of Information 
Law is based upon a presumption of access. Section 87(2) of 
the Law provides that all records in possession of an agency 
are accessible, except those records or portions thereof that 
fall within one or more grounds for denial enumerated in para
graphs (a) through (h) of the cited provision. 

Having reviewed the grounds for denial in conjunction 
with the information requested, it appears that one ground 
may be applicable in part. Specifically, §87(2) (b) of the 
Law provides that an agency may withhold records or portions 
thereof which .if disclosed would result in an "unwarranted 
invasion of personal privacy". In addition, §89(2) (b) lists 
five illustrative examples of unwarranted invasions of per
sonal privacy. 

In my view, disclosure of some of the details in whlch 
you are interested should be made. The granting of a li
cense in effect enables the public to know that a particular 
individual is qualified to engage in a vocation regulated by 
government. Since government grants licenses or permits to 
drive a taxi, I do not believe that disclosure of the identi
ty or license number of a person so licensed would result 
in an unwarranted invasion of personal privacy. The Depart
ment in which the Committee is housed, the Department of State, 
licenses thousands of individuals in various vocations. While 
the Department does not provide access to mailing lists of 
names and addresses of licensees, it does permit disclosure 
of information in its possession relative to particular li
censees on request. In my view, a similar type of disclosure 
should be made in this instance. 

The. only item that you requested which in my opinion 
would result in an unwarranted invasion of personal privacy 
if disclosed is the identity of the operator's insurance 
carrier. Since all licensed drivers in New York must be 
covered by insurance, insurance coverage is not a require
ment imposed only upon taxi cab operators. As such, if the 
Police Department maintains the information, it may in my 
opinion be likely denied with justification. 

Should you continue to have difficulty to gaining 
access to the information, it is suggested that you contact 
the Office of Public Information of the New York State De
partment of Motor Vehicles at (518) 474-0877. Perhaps that 
office could provide you with the information in which you 
are interested. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Department of Law 

Sincerely, 

ht'\J1r '5 t 
Robert J. Freeman 
Executive Director 

Thomas J. Wohlrab, Police Commissioner 
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Dear Mr. Lipsman: 

September 17, 1979 

I apologize for the delay in response to your most 
recent letter. 

• 
While ! _sympathize with your points of view, I do 

not know whether there is any legal recourse available to 
you. 

First, you have written that documents denied have 
not been identifiedr thereby making it all but impossible 
for you to "assess the legi timacy of the claim involved." 
In this regard, the Freedom of Information Law merely re
quires that an agency provide reasons in writing for denial; 
there is no requirement that an agency identify records with 
particularity that may have been denied following a general 
request for documents within a file. 

Second , you have raised questions regarding the pre
sence of records pertaining to you in possession of the 
Board of Higher Education, as well as the possibility of 
expungement of information pertaining to you in the records. 
Please be advised that there is no provision of New York 
law which enables an individual to review records pertaining 
to him or her and thereafter seek the expungement of details 
which may be erroneous, misleading or archaic, for example. 
If, however, the records are subject to the Family Educational 
Rights and Privacy Act, commonly known as the Buckley Amend
ment, they may be subjec t to review. In addition, that Act 
enables the subjects of records to seek amendment to records 
pertaining t o them. Nevertheless, I do not know whether the 
records in question fall within the scope of the Buckley Amend
ment. Further, government in New York cannot destroy or 
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otherwise dispose of records, unless the act of destroying 
or disposing of records is done in accordance with provisions 
of a statute or regulations. 

Lastly, you made reference to letters of recommendation. 
In this regard, again, I direct your attention to the Buckley 
Amendment. To the best of my knowledge, an eligible student 
may inspect letters of recommendation, unless his or her right 
to inspect such records has been waived. Therefore, if 
there was no waiver with respect to the letters of recommenda
tion, they are likely accessible to you under the Buckley 
Amendment. However, to gain a more definitive response, it 
is suggested that you contact the "FERPA" office, which is 
located at the Department of Health, Education and Welfare, 
Room 526F, Hubert H. Humphrey Building, Washington, D.C., 
20201. 

I regret that I cannot be of greater assistance. 
If you have any further questions, please feel free to 
contact me. 

RJF: jm 

Shncerely, 

~rf/[Ct 
Robert J. Freeman...________ 
Executive Director 
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Dear Ms. Lasken: 

I have received your letter of August 24 and apolo
gize for the delay in response. 

Your inquiry concerns rights of access under the 
New York Freedom of Information Law regarding "a secret 
disciplinary file" concerning your mother maintained by 
her supervisor, and a written decision concerning your 
mother. 

It is noted initially that the Freedom of Information 
Law is applicable to the records in question, since the 
New York City Human Resources Admin_istration is an agency 
subject to the Law, and since §86(4) of the Law defines 
"record" broadly to include any information "in any physical 
form whatsoever" in possession of an agency. In addition, 
the Law is based upon a presumption of access and states 
that all records are available, except those records or por
tions thereof that fall within one or more grounds for de
nial appearing in §87(2) (a) through (h) of the Law (see 
attached). 

Under the circumstances, it appears that only one 
of the grounds for denial might be applicable. Specifically, 
§87(2) (g) of the Freedom of Information Law provides that an 
agency may withhold records or portions thereof that: 

"are inter-agency or intra-agency mater
ials which are not: 

i . statistical or factual tabulations 
or data ; 
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ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determin
ations ••• " 

It is noted that the quoted provision contains what in effect 
is a double negative. Although an agency may withhold inter
agency or intra-agency materials, it must provide access to 
statistical or factual tabulations or data, instructions to 
staff that affect the public, or final agency policy or deter
minations found within such records. With regard to the 
records in question, it appears that they constitute "intra
agency" materials~ Nevertheless, to the extent that they 
contain statistical or factual data, instructions to staff 
that affect the public or statements of agency policy or 
determinations, they are accessible. 

Therefore, if, for example, the contents of the 
"secret file" contain "factual data", that data should 
be made available. Further, the decision of the location 
head is in my view reflective of a final determination which 
also should be made available. 

Lastly, §89(3) of the Law requires that an agency 
produce copies of accessible records on request. As such, 
your mother has not only the right to inspect available 
records, but also the right to make copies of the records 
or to have copies made upon payment of the appropriate fee, 
which cannot exceed twenty-five cents per photocopy. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

s™~fA~ 
Robert J. Freeman 
Executive Director 

cc: Human Resources Administration 
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Dear Jim: 

Please accept my apologies for the late response~ 
I recently returned from vacation. 

Your question concerns the status of panels known 
as "IRB' s" (Institutional Review Boards ) created pursuant 
to federal regulations by state hospital administrators. 
In my opinion, an IRB created by a state hospital admin
istrator is a public body subject to the Open Meetings Law. 

Reference was made in your letter to the Committee's 
proposed redefinition of "public body", which would include 
advisory bodies, committees and subcommittees that have no 
power to take final action, but merely recommend to a govern
ing body or an executive, for example. While the specific 
language suggested was not enacted, the definition of 
"public body" was amended to include committees, subcom
mittees and similar groups. The new definition of "public 
body" includes: 

"any entity, for which a quorum is re
quired in order to conduct public busi
ness and which consists of two or more 
members, performing a governmental func
tion for the state or for an agency or 
department thereof , or f or a public cor
poration as defined in section sixty-
six of the general construction law, or 
committee or subcommittee or other similar 
body of such public body." 
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Please note that the original definition applied to entities 
that "transacted" public business; the amendment includes 
bodies that "conduct" public business. Therefore it is 
clear that entities consisting of two or more that act 
collectively are subject to the Law, even though they may 
have no capacity to take final action. 

Further, although the last clause of the amended 
definition makes reference to committees, subcommittees 
or other similar bodies "of such public body", the fact 
that an IRB may be created by a hospital administrator 
rather than by a governing body does not in my view remove 
an IRB from the coverage of the Law. In addition to com
ponents of governing bodies or other entities created by 
public bodies covered by the amendments, case law has held 
that an advisory body created by an executive is also sub
ject to the Open Meetings Law [see MFY Legal Services v. 
Toia, 402 NYS 2d 510 (1978)]. 

A similar finding can be reached by means of break
ing the definition of "public body" into its elements. 
An IRB is an entity consisting of more than two members • 
As such, it is required to act by means of a "quorum" 
under §41 of the General Construction Law (definition 
appears in full on page 4 of the report to the Legis
lature, February 27, 1979). It conducts public business 
and performs a governmental function for an agency of state 
government. As such, an IRB acting within or created by 
state or municipal government is a.p.ablicbody subject 
to the Open Meetings Law. It is noted that §56.81 of the 
regulations describes q110rwn requirements that differ from 
those appearing in §41 of the General Construction Law. 
Despite the distinction, it is clear that IRB is required 
to act by means of a quorum. 

The second question is whether minutes of a meeting 
of an IRB created by a state institution are accessible 
under the New York Freedom of Information Law. In this 
regard, as you are aware, §86(4) of the Freedom of Infor
mation Law defines "record" broadly to include an informa
tion "in any physical form whatsoever" in possession of 
an agency. Consequently, minutes are clearly subject to 
rights of access. Whether the minutes would be accessible 
in toto or in part would depend upon their contents. 
Section 87(2) of the Law requires that all records be 
made available, except those records or portions thereof 
that fall within one or more grounds for denial enumerated 
in paragraphs (a) through (h) of the cited provision. 
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Therefore; if, for example, names or other identifying de
tails appear in minutes or similar documentation, such 
information could likely be deleted on the ground that dis
closure would result in an unwarranted invasion of personal 
privacy (§87(2) (b)]. It is also possible that information 
information in possession of an IRB might constitute a trade 
secret that would be deniable under §87(2) (d). However, as 
a general presumption, minutes of the meetings should in my 
view be made available. 

I have enclosed for your consideration copies of the 
Open Meetings Law as amended, a memorandum sent to public 
bodies throughout the state in which the amendments are ex
plained, and my comments to the Counsel to the Governor re
garding the bill. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Encs. 

Hope all is well with you. Keep in touch. 

Sinferely, (, \ -r/;r 
fl(;\-t, t l , t ;CU- --~----

Robert J. Freeman 
Executive Director 
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Mr. Manuel Harris 
Din#77A-1323 
250 Harris Road 
Bedford Hills, NY 10507 

Dear Mr. Harris: 

I have received your letter of August 28 in which 
you asked whether you have a right to obtain a copy of a 
report pertaining to you made by the psychologist at the 
Bedford Hills Correctional Facility. 

In my opinion, it is likely that substantial por
tions of a psychologist's report may justifiably be denied. 

Although the Freedom of Information Law is based 
upon a presumption of access, §87(2) of the Law lists 
eight exceptions to rights of access that may be asserted 
by an agency. Relevant under the circumstances is §87(2) 
(g), which provides that an agency may withhold records 
or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency police or de
terminations ... " 
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While the quoted provision provides access to statistical 
or factual tabulations or data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within inter-agency or intra-agency materials, it per
mits an agency to withhold advice, opinion or impression, 
for example. Under the circumstances the psychologist's 
report would likely constitute "intra-agency" material that 
consists largely of the opinion of the psychologist. To 
that extent, it may in my opinion be justifiably withheld. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF: jm 

~'I~ 
Robert J. Freeman · 
Executive Director 
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Dear Ms. Wenger: 

I have received your letter and the correspondence 
appended to it relative to denials of access by the Islip 
Union Free School District 12. 

First, one of your applications for public access 
included a request for a note register. In response, the 
application form completed by the District indicates that 
the note register is not maintained by the School District. 
As a general matter, if an agency does not maintain a re
cord, it is not obliged to obtain the record in order to 
provide access. Nevertheless, §170.2(g) of the regulations 
promulgated by the Commissioner of Education (8 NYCRR) re
quires the Board of Education 

"[T]o provide the treas urer with a note 
register in which he shall record the 
dates of the resolutions authorizing 
notes; the types of notes; the dates on 
which notes are drawn; the numbers of 
the notes; the banks from which the 
money was borrowed; the amounts of the 
notes; the rates of interest, the dates 
of maturity; the dates t he notes were 
paid, and, the amounts of principal 
and interest paid." 

In view of the provision quoted above, it would appear that 
a failure to maintain the note register that you requested 
would itself constitute a violation of law. Further, it is 
equally clear that the information contained within a note 
register would be accessible under the Freedom of Information 
Law, for each of the items containe d within the register would 
constitute "statistical or factual tabulations or data", which 
are available under S87(2) (g) (i) of the Freedom of Information 
Law. 
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The second item in your letter alleges that the ad
ministrators of the District have a verbal contract, and 
that you have been unable to locate minutes indicating the 
duties or salaries of the administrators. Assuming that 
the Board of Education determined the parameters of the 
duties of the administrators and that motions were made 
and votes taken concerning administrators' salaries, such 
information would be required to be included in minutes 
under §101 of the Open Meetings Law. In the alternative, 
assuming the information does not appear in the minutes, 
§87(3) (b) of the Freedom of Information Law requires that 
each agency compile a payroll record that includes the name, 
public office address, title and salary of every officer 
or employee of the agency. In addition, if the payroll re
cord has not been compiled, such failure constitutes a 
violation of the Freedom of Information Law. 

Your third area of inquiry concerns a request for 
information regarding the District's Capital Indebtedness 
Account. In response to your inquiry for the information, 
you were told that records relative to the Account are not 
maintained by the District. In all honesty, I am unfamiliar 
with the recordkeeping requirements of a school district. 
Consequently, I have no knowledge of whether a school dis
trict is indeed required to maintain records concerning 
a capital indebtedness account. Nevertheless, in order 
to provide an auditor, such as Sheehan & Company, with 
sufficient information to perform an audit, it would appear 
that records concerning a capital indebtedness account 
would of necessity be transmitted by a school district to 
an auditor. If such records emanate from a school district, 
it would seem logical to conclude that a district maintain 
such records. Further, if the District does indeed main
tain such records, they would in my view also be available 
under the section quoted earlier, §87(2) (g) (i). 

Lastly, as you are aware, §89(3) of the Freedom of 
Information Law requires an agency, on request, to "certi
fy that it does not have possession" of a record sought 
"or that such record cannot be found after diligent search." 
As such, it is suggested that you seek a certification from 
the District in which you are interest are not maintained 
by the District • 

( 
;, 
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In addition, the Freedom of Information Law and the 
regulations provide specific time limits for a response to 
a request. In general, an agency is required to respond to 
a request within five business days of the receipt of re
quests. Further, the provision of the Law cited in the pre
ceding paragraph requires agencies to make copies of availa
ble records on request when a determination to grant access 
has been made. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Sincerely, -~ t. . tV ( 
~t~-f\ ,\"/l{;L 

Robert J. Freeman 
Executive Director 

cc: Islip Union Free School District #2 
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Michael R. Pender, P. E. 
Commissioner 
County of Nassau 
Department of Public Works 
Mineola, New York 11501 

Dear.Mr. Pender: 

Thank you for your letter of September 11 and 
the correspondence appended to it. The subject of the 
materials is a request made by Mr. Edwin Duryea for 
records indicating the name and address of the individ
ual who inspected Mr. Duryea's premises. Based upon 
the information provided, I agree with your response. 

First, the Freedom of Information Law grants 
access to certain existing records. As a general mat
ter, the Law does not require agencies to compile or 
create records in response to a request [see attached, 
Freedom of Information Law, §89(3}]. As such, your 
office has no obligation to create records on behalf of 
an applicant, such as Mr. Duryea. 

Second, if there had been such a report which in
cluded the name and address of the individual who made 
the inspection, the home address of the employee could 
in my view be deleted on the ground that disclosure of 
such information would result in "an unwarranted invasion 
of personal privacy" pursuant to the Freedom of Infor
mation Law, §87(2) (b). 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Mr. Edwin Duryea 

Si~rely, ~-
:S f/7~ 

Ro ert J. Fr~eman 
Executive Director 
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Mr. Patrick L. Mccloskey 
The Office of the District 

Attorney 
Nassau County 
262 Old Country Road 
Mineola, New York 11501 

Dear Mr. Mccloskey: 

Thank you for transmitting copies of an appeal 
and your determination thereon relative to a request 
made under the Freedom of Information Law by Arthur A. 
Field, Esq. 

While the denial may have been proper, the deter
mination rendered on appeal is in my opinion insufficient. 
Section 89(4) (a) of the Freedom of Information Law re
quires the person or body designated to determine appeals 
to "fully explain in writing to the person requesting 
the record the reasons for further denial ••. " From my 
perspective, a statement that records are "excluded under 
Public Officer's Law §87(2) (e)" is not reflective of a 
rationale "fully explained". 

Moreover, should the denial precipitate a judicial 
challenge, it is important to point out that the Court of 
Appeals has held that an agency cannot merely refer to 
grounds for denial as a basis for withholding. On the con
trary, the agency must prove that the harmful effects of 
disclosure described in §87{2) of the Law would indeed 
arise if the records are made available [see Church of 
Scientology v. State, 46 NY 2d 906 (1979)]. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sincerely, 

! '. f l , t. \, •. 
Robert J. 
Executive 

, I, 

Freeman 
Director 
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Mr. Peter M. Biggs 
City of Rochester 
Bureau of Public Information 
City Hall 
30 Church Street 
Rochester, New York 14614 

Dear Mr. Biggs: 

I have received your letter of September 6 and 
thank you for your continued interest in compliance with 
the Freedom of Information Law. Your inquiry concerns 
access to incident reports prepared by the Rochester 
Police Department and the means by which the reports can 
be made available without hampering investigative efforts 
of the Police Department, compromising personal privacy, 
or failing to comply with applicable provisions of other 
statutes. ' 

In my opinion, due to the varying contents of 
records and the requirements of a number of statutes, it 
would be difficult to draw up a simple set of guidelines 
that could be followed in every instance. Nevertheless, 
I offer you the following comments. 

First, if it is desireable to permit officials at 
the Police Department to make determinations to grant or 
deny access without seeking the assistance of your office, 
perhaps procedural steps may be taken to permit the Police 
Department to grant or deny access on its own. As you are 
aware, the Committee has promulgated regulations that 
govern the procedural aspects of the Law with which each agency 
in the state must comply in adopting its own procedural 
rules. In this regard, §1401.2 of the regulations pro-
vides that the governing body of a public corporation 
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"shall designate one or more persons as records access 
officers by name or specific job title or business address, 
who shall have the duty of coordinating agency response to 
public request for access to records". In view of the 
quoted provision, it is clear that the City of Rochester 
may designate several records access officers, each of 
whom would optimally have expertise regarding rights of 
access to the records within his or her department or 
agency."; It may be appropriate to designate a records 
access officer at the Police Department who could become 
familiar with statutory provisions and procedural require
ments relative to access to police records. 

Second, you asked whether I am acquainted with the 
manner in which other municipalities handle requests for 
police reports. In all honesty, I do not believe that 
there is a pattern that police departments generally follow. 
On the contrary, the practices of police department are often 
apparently based upon custom and administrative practice 
rather than specific rules that may have been laid down. 
However, with respect to particulars, such as records con
cerning youthful offenders, I believe that some departments 
maintain two sets of books, one of which pertains to arrests 
in general, and another to arrest information that may be 
or become confidential, as in the case of records pertaining 
to juveniles or youthful offenders. 

Third, with regard to records concerning those 
arrested when no conviction results, it is suggested that 
you review the provisions of §160.50 of the Criminal Pro
cedure Law. The cited provision is entitled "[O]rder 
upon termination of criminal action in favor of the accused" 
and provides guidance concerning the sealing of records per
taining to arrests that do not result in a conviction. 

Fourth, perhaps most importantly, the provisions of 
the Freedom of Information Law offer substantial guidance 
concerning rights of access. As you are aware, §87(2) (e) of 
the Law states that an agency may withhold records compiled 
for law enforcement purposes when disclosure of the records 
would result in one or more among four harmful effects de
scribed in the Law. In my view, it is likely that officials 
of the Police Department would be more familiar with and 
able to gauge the possible effects of disclosure than in
dividuals outside of the field of law enforcement. As such, 
again, it is reiterated that it may be beneficial to designate 
a records access officer at the Police Department to deal with 
requests directed to the Department. 
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Lastly, since I am not familiar with the specific 
contents of the incident reports, I cannot provide specific 
guidance. However, I have enclosed a copy of Sheehan v. 
City of Binghamton, which concerns access to police blotters. 
While the term "police blotter" is not defined in any pro
vision of law, based upon the custom and usage of the term, 
the Committee advised and the court upheld the contention 
that a blotter is a log or diary in which any event reported 
by or to a police department is recorded. In addition, it 
was emphasized in Sheehan that a police blotter merely 
summarizes an occurrence and contains no investigative infor
mation. If the description of the police blotter, which is 
accessible, is analogous to the police incident reports in 
question, perhaps a review of the Sheehan decision may be 
useful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Enc • 

Sincrre1-y, 

/ 
1 L ~t \ / \~ 

,, ',)' '"'\ , -~ /~:· 1/"l,/~----

Robert J. Freeman 
Executive Director 
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Ms. Dolores Chechek 
Trustee 
Wappingers Board of Education 
Miller Hill Road 
Hopewell Junction, New York 

Dear Ms. Chechek: 

12533 

As you are aware, I have received your inquiry 
and materials regarding a request made under the Free
dom of Information Law and the status of a "performance 
plan" regarding the position of superintendent of schools. 

First, with respect to your requests for records, 
the records sought concern purchases of and payments by 
the District for a number of goods and services provided 
to the District. In addition, you have requested records 
reflective of the number of children participating in a 
CETA summer program, the number of trainees students 
teachers involved in the program, attendance records and 
the cost to the District of implementating the program. 
In my opinion, records concerning the provision of goods 
and services to the District are available under the Free
dom of Information Law. I believe that virtually all such 
records could be characterized as "statistical or factual 
tabulstions or data" that are accessible under §87(2) (g) (i) 
of the Law. 

With regard to the CETA program, as I have written 
in the past, to the extent that statistical or factual data 
exists that are reflective of the information in which you 
are interested, I believe it too should be made available . 
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The second area of inquiry concerns the performance 
plan for the position of superintendent of schools. As I 
understand the situation, the question is whether the per
formance plan should be discussed during an open meeting 
or whether it may be discussed during an executive session. 
The matter has been discussed with both you and Dr. Sturgis, 
and I believe that I have given you the same response. Pub
lic or private discussion of the performance plan centers 
upon §100(1) (f) of the Open Meetings Law, which states that 
a public body may enter into executive session to discuss: 

"the medical, financial, credit 
or employment history of any per
son or corporation, or matters 
leading to the appointment, em
ployment, promotion, demotion, 
discipline, suspension, dismissal 
or removal of any person or cor
poration." 

The quoted provision permits the holding of an executive 
session to discuss the employment history of a person, for 
example, including the manner in which that person has per
formed his or her official duties. It does not in my view 
permit the holding of an executive session to discuss the 
nature and duties inherent in a position. If it is possible 
to distinguish between a discussion or the nature of a 
position and the performance of a particular individual who 
holds that position, I believe that such distinction must 
be made in terms of the Open Meetings Law and the ability to 
enter into executive session. Therefore, if the discussion 
deals with the duties of any person who might hold the position 
of superintendent, such a discussion would in my opinion 
be required to be held in public. However, if the discussion 
deals with the performance of a particular individual as the 
superintendent, it is likely that such a discussion could 
justifiably be held in executive session. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

R~~f;f~-
RJF/kk Executive Director 

cc: Board of Education 

bee: Dr. Sturgis 
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-Dear Mr. Sheehan: 

Due to my absence on vacation, I was unable to 
respond to your inquiry promptly. Please accept my 
apologies for any inconvenience that may have been caused. 

You have indicated that you believe that a 
written denial of access rendered under the Freedom of 
Informati on Law must be provided "in plain English rather 
than in lawyer's lingo." 

In my opinion, although it is preferable that any 
message given on any subject be s tated in language easily 
understood, the Freedom of Infor mation Law does not speci
fically require that responses to requests be stated in 
plain language. From my perspective, the only require
ment concerning a re s ponse to a request is that its con
tent be accurate. 

RJF/ kk 

Si~f-~ ___ __,,., 
Robert J. Freeman 
Exe cutive Director 
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Dear Mr. Kelly: 

As you are aware, Jamie Benfield of the Office of 
Counsel at the Office of Mental Health has transmitted to 
me correspondence relative to your request for medical re
cords in possession of the Albany Medical Center Hospital. 

Having reviewed the correspondence , I believe that 
several points should be made. 

First, it is clear that the Albany Medical Center 
Hospital (the "Hospital") is not subject to the Freedom of 
Information Law. The scope and coverage of the Law i s de
termined by the definition "agency " which appears in §86(3) 
(see attached). In brief, the Law defines "agency" to in
clude "governmental 11 entities performing a governmental 
function . Since the Hospital is private, rather than pub
lic, it falls outside the scope of the Freedom o f Information 
Law. Further, the fact that the Hospital might r eceive 
funding from government or engage in contractual r e lation
ships with government does not bring it within the s cope of 
the Law. 

Second, the Office of Mental Health is not requi red 
to obtain records from an entity outside of government, such 
as the Albany Medical Center Hospital, in order to respond 
to a request made under the Freedom of Information Law. 
Very simply, records in possession of the Hospital are beyond 
the control of the Office of Mental Health. As such , that 
agency has no authority to "overrule Albany Medical Center's 
denial of your request ." 



• 

• 

• 

Mr. Jeffrey A. Kelly 
September 21, 1979 
Page -2-

In view of the foregoing, I believe that the response 
given to you by Ms. Benfield was appropriate and legally 
correct. 

Nevertheless, it is possible that you may gain in
direct access to medical records. At the present time, there 
is no law that enables individuals to gain access to medical 
records pertaining to them. However, §17 of the Public Health 
Law provides in relevant part that: 

"[U]pon the written request of any com
petent patient, parent or guardian of 
an infant, or committee for an incom
petent, an examining, consulting or 
treating physician or hospital must re
lease and deliver, exclusive of personal 
notes of the said physician or hospital, 
copies of all x-rays, medical records 
and test records including all laboratory 
tests rega.rding that patient to any 
other designated physician or hospital, 
provided, however, that such records 
concerning the treatment of an infant 
patient for venereal disease or the per
formance of an abortion operation upon 
such infant patient shall not be re
leased or in any manner be made avail
able to the parent or guardian of such 
infant." 

I hope that I ha.ve been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc • 

Sin?erely, 

J:~t' Y FrL~,m ~> 
Executive Director 
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Dear Mr. zwaryczuk: 

As you are aware, I have received your letter of 
September 5 regarding your request directed to the New 
York City Department of Correction under the Freedom of 
Information Law. Specifically, you have requested a 
copy of a questionnaire used by the Department to ob
tain information from previous employers, in this in
stance, the Office of the Special Prosecutor. Further, 
you have indicated that the questionnaire was completed 
by Richard Condon, Director of Investigations for the 
Office of the Special Prosecutor, and transmitted to the 
Department of Correction. · 

As I explained to both you and Mr. Condon in tele
phone conversations, rights of access to the questionnaire 
are in my view determined by §87(2) (g) of the Freedom of 
Information Law. 

It is noted at this juncture that although a record 
such as a questionnaire may be characterized by an agency 
as confidential, that alone does not in my opinion pro
hibit disclosure or require confidentiality. As a general 
matter, records may be considered confidential when a 
statute passed by the state Legislature or Congress 
specifically prohibits disclosure. Such records would be 
deniable under the Freedom of Information Law, §87(2) (a), 
which enables an agency to withhold records that are 
"specifically exempted from disclosure by state or federal 
statute". To the best of my knowledge there is no statute 
that requires the confidentiality of the records in which 
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you are interested. The only other instance in which records 
may be considered confidential is based upon the "governmental 
privilege", which has been established at common law. The 
leading case on the matter, Cirale v. 80 Pine Street Corp., 
[35 NY 2d 113 (1974)], held that a record may be deemed 
privileged when an agency can demonstrate to a court that 
disclosure would on balance result in detriment to the pub
lic interest. 

As noted earlier, I believe that §87(2} (g) of the 
Freedom of Information Law is the operative provision in 
terms of rights of access. That section states that an 
agency may withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or 
determination." 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter-agency 
or intra-agency materials, it must provide access to sta
tistical or factual tabulations or data, instructions to 
staff that affect the public, or final agency policy or 
determinations found within such records. 

In the case of the questionnaire, since it could be 
characterized as "inter-agency", I believe that those por
tions of the questionnaire consisting of advice, opinion 
or impression may be deleted, while the "statistical or 
factual tabulations or data" found within the materials 
should be made available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

S~cerely, 

Ri~:e~~ 
Executive Director 

cc: Richard Condon 
New York City Department of Correction 
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Mr. Joseph Fournier 
77 A 3575 
Box B 
Dannemora, New York 12929 

Dear Mr. Fournier: 

I have received your letter of September 12. Your 
inquiry concerns the relationship between the Freedom of 
Information Law and Article 31 of the Civil Practice Law 
and Rules pertaining to discovery. 

Essentially, you have raised two questions. The 
first,concerns the interest of an applicant. The second 
involves the relationship between prohibitions from dis
closure under Article 31 and whether such prohibitions are 
preserved under the Freedom of Information Law. 

As a general matter, this Committee has consistently 
advised that if a record is accessible, it should be made 
equally available to any person, notwithstanding the status 
or interest of the applicant. As you are aware, this stance 
was confirmed by the holding in Burke v. Yudelson, 368 NYS 
2d 779, affirmed 51 AD 2d 673, 378 NYS 2d 165. In Burke, 
the applicant, who was involved in litigation with the City 
of Rochester, requested audits and similar records that were 
related to the litigation. Under the circumstances, the court 
found that audits were clearly available under the Freedom 
of Information Law and that the applicant's status as a 
litigant could not in any way detract from his rights of 
access under the Freedom of Information Law. consequently, 
the court found that accessible records, such as the audits, 
should be made available to the litigant • 
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In the other case cited, Fitzpatrick v. County of 
Nassau, 372 NYS 2d 939 (1975), the request dealt with 
records that were prepared for litigation. As such, the 
court upheld the denial based upon the exemption from dis
closure regarding material prepared for litigation found in 
§310l(d) of the Civil Practice Law and Rules. In my opinion, 
that decision was appropriate. One of the grounds for denial 
in the Freedom of Information Law appears in §87(2) (a), 
which provides that an agency may withhold records or por
tions thereof that are "specifically exempted from disclosure 
by state or federal statute". Since §310l(d) exempts 
material prepared for litigation from disclosure, I believe 
that the denial was consistent with both the Civil Practice 
Law and Rules and the Freedom of Information Law. 

In sum, there are two principles which in my opinion 
may be offered. First, if a record is available to the 
general public under the Freedom of Information Law, it 
should be made available to any person, including a litigant. 
The other principle is that the prohibitions from disclosure 
found in the Civil Practice Law and Rules in my opinion 
fall within the scope of §87(2) (a) of the Freedom of Infor
mation Law, which enables an agency to withhold records 
that are exempted from disclosure by statute. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sincerely, 

~(,ett~J, f✓,,t1,--_ 
Robert J. Freeman 
Executive Director 



STATE OF NEW YORK . 
A 

I * \a, " ' 

.MITTEE MEMBERS 

T. ELMER BOGARDUS 
THOMAS H. COL LINS 
MARIO M. CUOMO 

COMMITTEE ON PUBLIC ACCESS TO RECORDS fO:rL-l)CJ-
DEPARTMENT OF STA TE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 

(518) 474-2518, 2791 

WAL TE n W. GRUNH LO 
HOWARD F. MI LL EA 
J/\MFS C O'SHEA 
BASIL A . PATERSON 
IAVING P. SEIDMAN 
GILBERT P. SM ITH, Chairman 
DOUGLAS L.TURNER 

EXECUTIVE DIRECTOR 
ROBERT J . FREEMAN 

September 24, 1979 

• 

• 

Mr. Marc Stern 

-Dear Mr. Stern: 

I have received your letter of September 15 con
cerning a request directed to the State Education Depart
ment under the Freedom of Information Law. 

It is noted that I received a copy of your initial 
request made on June 5 and contacted the Records Access 
Officer for the Education Department at that time on your 
behalf. I wa s informed then that the Education Department 
had not ye t received your inquiry and that I would be con
tacted if any problems or ques t i ons arose. Since I did not 
receive any inquiry concerning your r equest from the Edu
cation Departme nt, I assumed that you we re given an appro
priate response . 

Your fir s t ques tion pertains to the amount of time 
that the Education Department may take to respond to a re
quest. In this regard, §89(3) of the Freedom of Information 
Law and 1401 .S{d) of the regulations promulgated by the 
Committee set forth the limitations concerning the time 
l i mitations for response to reques ts {see attached). Each 
agency in the state is required to adopt procedural rules 
no more r es trictive than the regulations promulgated by 
the Committee. Both the Law and the regulations provide 
that an agency must respond to a request within five busi
nes s days of its receipt of a request. The response can 
taken one of three forms. Ac cess can be granted, denied, 
or receipt of the request can be acknowledged in writing 
within five business days. When receipt of a request is 
acknowledged, the agency has ten additional business days 
from the date o f acknowledgment to determine to grant or 
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deny access. As such, the maximum amount of time that may 
be taken by an agency to respond to a request is fifteen 
business days. 

If no response is given within five business days 
of receipt of a request or within ten business days of the 
acknowledgment of receipt of a request, the request is con
sidered constructively denied [see regulations, §1401.7(c)]. 

When a request is denied, the regulations require 
that the denial be stated in writing, giving the reasons 
therefor. In addition, the applicant must be informed of 
his or her right to appeal and be given the name and address 
of the person to whom an appeal should be directed. In the 
case of a constructived denial due to a failure to respond, 
the applicant may appeal to the head of the agency, or whom
ever has been designated to determine appeals. Further, 
§89(4) (a} of the Freedom of Information Law requires that 
copies of both the appeal and the determination that ensues 
be transmitted to the Committee when it is made. A deter
mination on appeal must be rendered within seven business 
days of its receipt by the appeals person or body. 

In terms of the substance of your request, the records 
sought are in my view available at least in part, if not 
in toto. First, it is important to note that the Freedom 
of Information Law is based upon a presumption of access. 
Specifically, §87(2) provides that all records in possession 
of an agency are available, except to the extent that records 
or portions thereof fall within one or more among eight 
categories of deniable information enumerated in the Law. 

Second, it is clear that the records in which you are 
interested pertain to events that transpired several years 
ago. As such, disclosure in no way would interfere with an 
ongoing proceeding. 

Third, it has consistently been advised that charges 
made against a public employee that are based upon a finding of 
a probable cause are accessible. Although §87(2) (b) of the 
Law provides that an agency may withhold records or portions 
thereof when disclosure would result in an "unwarranted in
vasion of personal privacy", the courts have generally held 
that public employees enjoy a lesser degree of privacy than 
the public at large. Further, this Committee has advised 
and the courts have upheld the notion that records that are 
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relevant to the performance of the official duties of pub-
lic employees are accessible, for disclosure in such circum
stances would result in a permissible as opposed to an un
warranted invasion of personal privacy [see e.g. Farrell v. 
Village Board of Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. 
County of Monroe, 59 AD 2d 309 (1977); and Montes v. State, 
406 NYS 2d 664 (Court of Claims, 1978)]. Conversely, portions 
of records that identify public employees that have no rele
vance to the performance of their official duties may justi
fiably be withheld, for disclosure would in such instances 
result in an unwarranted invasion of personal privacy (see 
Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 27, 1977). 

Similarly, I believe that the transcript of the hear
ing that you are seeking, to the extent that it exists, is 
available in great measure. It is important to note, however, 
that an agency is not required to create a record in response 
to a request [see Freedom of Information Law, §89(3)]. There
fore, if there is no transcript of the hearing, or if steno
graphers notes have not been transcribed, the agency main
taining the records would have no obligation to create a 
transcript of your behalf • 

If a transcript does exist, rights of access must be 
determined by reviewing the transcript in its entirety. 
Again, in this instance, it would appear that the only ground 
for denial would be based on the privacy provisions. It is 
possible that the transcript might contain the names of stu
dents, for example or others. If disclosure of the identity 
of those individuals would result in an unwarranted invasion 
of personal privacy, the identifying details may be deleted. 

Lastly, with respect to "any report by the White Plains 
Board of Education which led to the October 14, 1974 resolution", 
I believe that rights of access would be determined by the 
privacy provisions as well as §87(2) (g) of the Law. Section 
87(2) (g) states that an agency, such as a school district, 
may withhold rec6rds or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or 
determinations." 
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The provision quoted above contains what in effect is a 
double negative. Although an agency may withhold inter
agency or intra-agency materials, it must provide access 
to statistical or factual tabulations or data, instructions 
to staff that affect the public, or final agency policy 
or determinations found within such records. Since any 
report in existence could be characterized as "inter-agency 
or intra-agency", the agency in possession of the report 
is required to review its contents to determine which por
tions if any may justifiably be withheld in accordance with 
§87(2) (g), as well as the privacy provisions discussed 
earlier. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

cc: Gene Snay 
Vito Longo 

Sincerely, 
r'."1 '\ 
A11\ 1--0~ .~. l ·\ \:.:\~\. ·~.) . tr /\JS..,~. 

Robert J. Freeman 
Executive Director 
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Hon. Carol Berman 
Member of the Senate 
Legislative Office Building 
Room 306 
Albany, New York 12247 

Dear Senator Berman: 

As you are aware, your letter addressed to Attorney 
General Abrams has been transmitted to this office, which 
is responsible for advising with respect to the Freedom of 
Information Law . 

Your inquiry concerns a request for information in 
possession of the Port Authority and indicates that re
quests directed to the Port Authority have been repeatedly 
rejected. 

In my opinion, members of the public do not enjoy 
rights of access to records in possession of a "bi-state" 
agency, such as the Port Authority. As a general matter, 
I do not believe that the laws of a state that enters into 
an inter-state relationship can be applicable to another. 
Therefore, I regret that I must advise that the Freedom of 
Information Law is not in my view applicable to the Port 
Authority. 

Moreover, both statutory law and judicial deter
minations tend to uphold that contention. Specifically, 
§§7108 and 7071 of the Unconsolidated Laws respectively 
prescribe that the Port Authority is immune from suit, 
unless legal action is initiated by the Attorney General of 
either state, New York or New Jersey, and that only the 
Comptrollers of New York and New Jersey have the right to 
gain free access to records in possession of the Port 
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Authority. The latter provision permits the Comptrollers 
of New York and New Jersey to perform audits of the Port 
Authority, which are accessible under the Freedom of Infor
mation Law from the New York State Comptroller. In addition, 
judicial determinations have held that individual litigants 
cannot initiate suits against the Port Authority [see e.g. 
Lewis v. Lefkowitz, 223 NYS 2d 221 (1961)]. 

In sum, I believe that the Port Authority is out
side the scope of rights of access established by statute 
in both New York or New Jerse¼ for neither state has the 
capacity to extend the scope of its legislation beyond its 
borders. Further, the cited sections of the Unconsolidated 
Laws specifically preclude the initiation of suits against 
the Port Authority, unless such suits are initiated by the 
Attorneys General of New York and New Jersey. 

Lastly, your letter to the Attorney General indicates 
that you expect to meet with him regarding the means by 
which citizens may deal with the Port Authority. The sub
ject has been a matter of concern to this office since the 
Freedom of Information Law became effective in 1974. If 
your meeting with the Attorney General leads to a conclusion 
different from my own, I would appreciate hearing from you. 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

bee: Richard Rifkin 

Sincerely, 

11tt,g1-1_~.__ 
Robert J. Freeman 
Executive Director 
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Mr. Larry Campbell 
79-C-29 
Auburn Correctional Facility 
135 State Street 
Auburn, New York 13021 

Dear Mr. Campbell: 

I am in receipt of your letter of August 28 regard
ing my earlier response to your letter of August 24. Having 
been away on vacation until recently, I regret that I have 
been unable to answer your second letter sooner • 

Once again, your question concerns rights of access 
to the presentence report of the court in which you were 
tried. After an intensive study of the applicable New York 
statutes, §390.50(1) and (2) of the Criminal Procedure Law 
aru:1 the Freedom of Information Law, I must reemphasize that 
you are not in my opinion entitled as of right to inspect 
the presentence report or memoranda. 

My opinion is based upon the language of Criminal 
Procedure Law, §390.50(1), which states in part that "[A)ny 
presentence report or memorandum submitted to the courts 
pursuant to this article .•• in connection with the question 
of sentence is confidential and may not be made available 
to any person or ~ublic or private agency except where 
specifically reguired or permitted by statute or upon specific 
authorization of the court" (emphasis added). Further,my 
research indicates that there is no statute which specifically 
requires or permits access to records in question. 

The Freedom of Information Law does not provide 
additional legal leverage, for §87(2) (a) of the Law states 
that an agency may deny access to records or portions thereof 
that "are specifically exempted from disclosure by state or 
federal statute" . 
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The fact that §86(4) of the Freedom of Information 
Law, which defines "record" broadly to include "any infor
mation .•. in any physical form whatsoever ••• " in possession 
of an agency is irrelevant, for that provision merely indi
cates that all records are subject to rights of access; 
whether records are indeed available is determined by a re
view of the grounds for denial enumerated in §87(2) of the 
Law. 

Your inquiry if not the first relative to the problem 
of access to presentence reports or memoranda. The com
mission staff of the New York Consolidated Laws Service has 
commented that "the question of whether the defendant or his 
counsel should be permitted to see and refute information 
contained in the presentence report has been the subject of 
heated controversy." The issue was considered in People v. 
Peace, [18 NY 2d 230, 273 NYS 2d 64 219 N.E. 2d 419 (1966)], 
in which the Court of Appeals, New York's highest court, up
held the confidentiality of such reports. It was noted in 
Peace that the "[R]ight of defendant in a criminal trial to 
receive, on request, a copy of the probation report prepared 
for use of sentencing court is a matter for the discretion 
of the trial court upon all the facts and circumstances of 
the particular case." 

In People v. Gagliardi, [57 Misc. 2d 929, 293 NYS 
2d 961 (1968)], the court stated that a" [D]efendant in a 
criminal case does not have the absolute right upon request 
to receive copy of the probation report prepared for the 
sentencing judge". Finally, in another decision, it was 
stated that" [T]here was no abuse of discretion in denying 
defendant's request to examine presentence reports, which 
defendant had no absolute right to examine" [see People v. 
Cleary, 33 AD 2d 814, 305 NYS 2d 384 (1969)]. 

As I suggested in my earlier letter, it is recommended 
that you seek to obtain authorization for release of the 
records in the court in which you were tried. 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sincerely, 

.fu,__ 
Robert J. Freeman 
Executive Director 
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Dale M. Thuillez, Esq. 
Hesson, Ford, Sherwood & Whalen 
90 State Street 
Albany, New York 12207 

Dear Mr. Thuillez: 

I have received your letter regarding the rights of 
candidates "who took the July, 1979, Licensure Examination 
for Registered Professional Nurse" under the Freedom of 
Information Law to inspect and copy their individual grades 
on the examination. 

It is noted at the outset that the question raised 
is related to an unusual situation in which the State Edu
cation Department has voided the examination due to dis
closure of the examination prior to the date upon which it 
was given. 

Nevertheless, in my opinion, an individual may obtain 
records or portions thereof that indicate his or her grades 
relative to the examination in question. 

It is noted that §86(4) of the Freedom of Information 
Law defines "record" broadly to include "any information 
kept, held, filed, produced or reproduced by, with or for 
an agency ••• in any physical form whatsoever ••• " Therefore, 
based upon the definition, any records in possession of 
the State Education Department concerning the examination, 
including grades, are subject to rights of access. 

Further, the Freedom of Information Law is based upon 
a presumption of access. Section 87(2) of the Law states 
that all records in possession of an agency are accessible, 
except to the extent that records or portions thereof fall 
within one or more enumerated categories of deniable infor
mation appearing in paragraphs (a) through (h) of the cited 
provision . 
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It is also important to emphasize that an agency may 
deny access to "records or portions thereof" that fall with
in one or more of the grounds for denial. As such, an agency 
is obliged to review a record requested to determine which 
portions, if any, may justifiably be withheld. 

Under the circumstances, I believe that three of the 
grounds for denial have a bearing upon rights of access, 
none of which, however, would in my view be applicable. 

First, tangentially related to the request is §87(2} 
(h), which enables an agency to deny access to records or 
portions thereof that "are examination questions or answers 
which are requested prior to the final administration of 
such questions." The quoted provision is obviously in
tended to enable an agency to withhold questions and answers 
that may be used in future examinations. However, it is 
clear that a request for grades does not include a review 
of examination questions or answers. 

Second, assuming that the records have been compiled 
by the State Education Department, they could likely be con
sidered "intra-agency" materials. In this regard, §87(2} 
(g) of the Law provides that an agency may withhold records 
or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

111. final agency policy or deter
minations ... " 

It is noted that the provision quoted above contains what 
in effect is a double negative. Although an agency may 
withhold inter-agency and intra-agency materials, statis
tical or factual tabulations or data, instructions to staff 
that affect the public, or final agency policy or deter
minations found within such materials are available. With 
respect to the information sought, I believe that names and 
examination results constitute "statistical or factual tabu
lations or data'' that are available • 



• 

• 

Dale M. Thuillez, Esq. 
September 28, 1979 
Page -3-

Lastly and perhaps most importantly, §87(2) (b) of 
the Law provides that an agency may withhold records or 
portions thereof when disclosure would result in "an 
unwarranted invasion of personal privacy". Further, §89 
(2) (b) and (c) provide additional guidance regarding the 
scope of the ability to withhold records based upon the 
privacy provisions. Specifically, §89(2) (c) states that: 

"[U]nless otherwise provided by this 
article, disclosure shall not be con
strued to constitute an unwarranted 
invasion of personal privacy pursuant 
to paragraphs (a) and (b) of the sub
division: 

i. when identifying details are de
leted; 

ii. when the person to whom a record 
pertains consents in writing to dis
closure; 

iii. when upon presenting reasonable 
proof of identity, a person seeks 
access to,records pertaining to him." 

Therefore, if no other grounds for denial appearing in 
§i7(2) of the Freedom of Information Law may appropriately 
be cited as a basis for denial, an individual may inspect 
and copy records "pertaining to him" or her when reason
able proof of identity is presented. 

If, for example, the Education Department maintains 
a list of names and the corresponding grades, a subject 
identified on the list should have the ability to gain 
access to that portion of the list that pertains to himself 
or herself. In order to protect the privacy of others 
identified, the agency could cover the entire record except 
that portion of the record indicating the name and the 
grade of the applicant and make a copy therefrom. 

It is also clear that §89(3) of the Law enables an 
individual to obtain copies of accessible records upon pay
ment or offer to pay a prescribed fee for photocopying . 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Commissioner Arnbach 
Jean Coon 

.. 

Sincerely, 

f\l«t-<r~~ 
Robert J. Freeman 
Executive Director 
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Mr. Burnell Hendricks 
79A0868 
Drawer B 
Stormville, New York 12582 

Dear Mr. Hendricks: 

September 28, 1979 

Due to my absence on vacation, I have been unable 
to respond to your letter as promptly as I would have liked. 
Please accept my apologies for the delay in response to 
your letter. 

Your inquiry concerns the contents of a presentence 
report which, according to your letter, contains inaccuracies. 

In my opinion, the only method of obtaining and re
viewing the presentence report would involve making a re
quest directed to the court in which you were tried. Please 
be advised that this office merely has the authority to ad
vi§e with respect to the Freedom of Information Law. Fur
ther, in all honesty, I have little expertise regarding the 
criminal justice system or criminal procedure. 

My opinion is based upon the language of Criminal 
Procedure Law, §390.50{1), which states in part that "[A]ny 
presentence report or memorandum submitted to the courts 
pursuant to this article ••• in connection with the question 
of sentence is confidential and may not be made available 
to any person or public or private agency except where 
specifically required or permitted by statute or upon specific 
authorization of the court". Further, my research indicates 
that there is no statute which specifically requires or per
mits access to records in question. 

The Freedom of Information Law does not provide 
additional legal leverage, for §87(2) (a) of the Law states 
that an agency may deny access to records or portions thereof 
that "are specifically exempted from disclosure by state or 
federal statute", such as §390.50 of the Criminal Procedure 
Law. 
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In view of the foregoing, it is suggested that you 
seek to obtain authorization for the release of the records 
in question from the court in which you were tried. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

RJF/kk 

Sincerely, 

{J)_.ut-r f )Jy----
Robert J. Freeman 
Executive Director 
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John P. Bracken, Esq. 
Chairman, Special Committee on 

Administrative Adjudication Bureau 
The Suffolk County Bar Association 
Suite 406 
4175 Veterans Memorial Highway 
Ronkonkoma, New York 11779 

Dear Mr. Bracken: 

....___ __ Thank you for your interest in the Freedom of 
Information Law. Your inquiry pertains to rights of 
access to directives or orders issued to administrative 
law judges by the Administrative Adjudication Bureau 
of the Department of Motor Vehicles. 

In my opinion, the directives in which you are 
interested are accessible. 

The Freedom of Information Law is based upon a 
presumption of access and provides that all agency 
records are accessible, except records or portions thereof 
that fall within one or more enumerated categories of 
deniable information appearing in §87(2). 

The only exception to rights of access that is 
relevant to your inquiry is §87(2) (g), which provides that 
an agency may deny access to records or portions thereof 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ... " 
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The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter~agency 
or intra-agency materials, statistical or factual data, 
instructions to staff that affect the public, or agency 
policy or determinations found within such materials must 
be made available. Under the circumstances, the directives 
may in my view be categorized as "instructions to staff that 
affect the public." Moreover, it appears that they are 
reflective of policy or an agency determination. As such, 
I believe that they are available. 

This contention is bolstered by a statement appear
ing in a letter sent to me by Mark Siegel, the Assembly 
sponsor of the amendments to the Freedom of Information Law. 
After having quoted §87(2) (g) of the Law, Mr. Siegel expressed 
his intent as follows: 

"[F]irst, it is the intent that any 
so-called 'secret law' of an agency 
be made available. Stated differently, 
records or portions thereof containing 
any statistical or factual information, 
policy, or determinations upon which 
an agency relies is accessible. 
Secondly, it is the intent that written 
communications, such as memoranda or 
letters transmitted from an official 
of one agency to an official of another 
or between officials within an agency 
might not be made available if they 
are advsiroy in nature and contain 
no factual information upon which an 
agency relies in carrying out its 
duties. As such, written advice 
provided by staff to the head of an 
agency that is solely reflective of 
the opinion of staff need not be made 
available." 

The directives appear to be analogous to the "secret law" 
that the sponsor intended to be made available. Further, 
based upon your letter and our ensuing conversation, it is 
clear that the administrative law judges rely on the directives 
in carrying out their official duties. 
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Lastly, it is noted that the Freedom of Information 
Law is not applicable to courts. According to the definition 
of "agency" Isee §86(.3)], the Freedom of Information Law in
cludes within its scope all governmental entities in New 
York "except the judiciary ••• " "Judiciary" is defined to 
mean "the courts of the state, including any municipal or 
district court, whether or not of record." In conjunction 
with the foregoing, although administrative law judges may 
engage in quasi-judicial functions, they are employees of 
the Department of Motor Vehicles, which· is not a court. As 
such, the definition of "agency", rather than the definition 
of "judiciary", would be applicable under the circumstances. 

In sum, I believe that the records in which you are 
interested are subject to rights of access granted by the 
Freedom of Information Law and accessible pursuant to §87(2) 
(g) (ii) and (iii) of the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 
cc: 

Sincerely, 

J~t.::~f/(1~ 
Executive Director 

Administrative Adjudication Bureau 
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Mr. Patrick M. Hanley, Sr. 

-Dear Mr. Hanley: 

September 28, 1979 

Your letter addressed to Attorney General Abrams 
has been transmitted t o the Committee on Public hccess to 
Records, which, as you are aware, is responsible for ad
vising with respect to the Freedom of Information Law. 

At this juncture, if you continue to believe that 
the Office of General Services has engaged in violations 
of the Freedom of Information, it would appear that your 
only course of action would involve the initiation of a 
lawsuit, It is emphasized that in order to commence a 
judicial proceeding, a person denied access must exhaust 
h~s administrative remedies by following the procedure 
regarding denials of access appearing in §1401.7 of the 
attached regulations. Should you opt to challenge the 
denial in court, you would be required to commence a 
proceeding under Article 78 of the Civil Practice Law 
and Rules. 

... , 

RJF: jm 

I hope that I have been of some assistance. 

Sii~:rJrut~ 
Robert J. Freeman 
Executive Director 
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Ms. Jane Rosenberg 
New York Public Interest 

Research Group, Inc. 
5 Beekman Street 
New York, NY 10038 

Dear .Ms. Rosenberg: 

October 1, 1979 

I have received your letter of September 24 regard
ing a request made under the Freedom of Information Law 
directed to the .State Banking Department. 

Your letter indicates the records in which you 
are interested pertain to the Banking Department's pro
cedure "for implementing community reinvestment laws ••• " 

In my opinion, to the extent that records reflective 
of the procedures that you are seeking exist, they are 
accessible under the Freedom of Information Law. Speci
fically, §87(2) (g) (iii) of the Freedom of Information Law 
provides that an agency must grant access to intra-agency 
materials consisting of "final agency policy or deter
minations." Since a procedure would constitute the policy 
of the agency with respect to a specific area of its duties, 
it would in my opinion be available pursuant to the cited 
provision. 

It is noted, however, that §36(10} of the Banking 
Law states that "reports of examinations and investigations, 
correspondence and memoranda ••• " concerning investigations 
made by the Banking Department "shall be confidential 
communications". While §36(10) of the Banking Law requires 
confidentiality of certain records, it does not appear that 
it would be applicable to the records in which you are 
interested. 
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It is suggested that you contact Michael Kenney- of 
the Offi~e of Counsel in the Banking Department in New York 
City. Mr. Kenney and I have had numerous conversations- re
garding the Freedom of Information Law, and I am sure that 
he would be willing to discuss the matter with you. 

Lastly, as you are aware, the former Counsel to 
NYPIRG, Nancy Kramer, had established an excellent working 
relationship with the Committee, Certainly I will be most 
pleased to continue that relationship with you as Counsel. 
In addition, your name will be placed 0n the Committee's 
mailing list as you requested. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Michael Kenney 

s~~ 
Robert J. Freeman 
Executive Director 
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Martin A. Shapiro, Esq. 
Suite 304, Clinton House 
Ithaca, New York 14850 

Dear Mr. Shapiro: 

October 2, 1979 

I have received your letter regarding the rights of 
candidates who took the July, 1979, Licensure Examination 
for Registered Professional Nurse under the Freedom of 
Information Law to inspect and copy their individual grades 
on the examination. 

It is noted at the outset that the question raised 
is related to an unusual situation in which the State Edu
cation Department has voided the examination due to dis
closure of the examination prior to the date upon which it 
was given. 

Nevertheless, in my opinion, an individual may obtain 
records or portions thereof that indicate his or her grades 
relative to the examination in question. · 

It is noted that §86(4) of the Freedom of Information 
Law defines "record" broadly to include "any information 
kept, held, filed, produced or reproduced by, with or for 
an agency •.• in any physical form whatsoever ••• " Therefore, 
based upon the definition, any records in possession of 
the State Education Department concerning the examination, 
including grades, are subject to rights of access. 

Further, the Freedom of Information Law is based upon 
a presumption of access. Section 87(2) of the Law states 
that all records in possession of an agency are accessible, 
except to the extent that records or portions thereof fall 
within one or more enumerated categories of deniable infor
mation appearing in paragraphs (a) through (h) of the cited 
provision. 
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It is also important to emphasize that an agency may 
deny access to "records or portions thereof" that fall with
in one or more of the grounds for denial. As such, an agency 
is obliged to review a record requested to determine which 
portions, if any, may justifiably be withheld. 

Under the circumstances, I believe that three of the 
grounds for denial have a bearing upon rights of access, 
none of which, however, would in my view be applicable. 

First, tangentially related to the request is §87(2) 
(h), which enables an agency to deny access to records or 
portions thereof that "are examination questions or answers 
which are requested prior to the final administration of 
such questions." The quoted provision is obviously in
tended to enable an agency to withhold questions and answers 
that may be used in future examinations. However, it is 
clear that a request for grades does not include a review 
of examination questions or answers. 

Second, assuming that the records have been compiled 
by the State Education Department, they could likely be con
sidered "intra-agency" materials. In this regard, §87(2) 
(g) of the Law provides that an agency may withhold records 
or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ••• " 

It is noted that the provision quoted above contains what 
in effect is a double negative. Although an agency may 
withhold inter-agency and intra-agency materials, statis
tical or factual tabu.lations or data, instructions to staff 
that affect the public, or final agency policy or deter
minations found within such materials are available. With 
respect to the information sought, I believe that names and 
examination results constitute "statistical or factual tabu
lations or data" that are available. 
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Lastly and perhaps most importantly, §87(2) (b) of 
the Law provides that an agency may withhold records or 
portions thereof when disclosure would result in "an 
unwarranted invasion of personal privacy". Further, §89 
(2) (b) and (c) provide additional guidance regarding the 
scope of the ability to withhold records based upon the 
privacy provisions. Specifically, §89(2) (c) states that: 

11 [U]nless otherwise provided by this 
article, disclosure shall not be con
strued to constitute an unwarranted 
invasion of personal privacy pursuant 
to paragraphs (a) and (b) of the sub
division: 

i. when identifying details are de
leted; 

ii. when the person to whom a record 
pertains consents in writing to dis
closure; 

iii. when upon presenting reasonable 
proof of identity, a person seeks 
access to records pertaining to him." 

Therefore, if no other grounds for denial appearing in 
§87(2) of the Freedom of Information Law may appropriately 
be cited as a basis for denial, an individual may inspect 
and copy records "pertaining to him" or her when reason
able proof of identity is presented. 

If, for example, the Education Department maintains 
a list of names and the corresponding grades, a subject 
identified on the list should have the ability to gain 
access to that portion of the list that pertains to himself 
or herself. In order to protect the privacy of others 
identified, the agency could cover the entire record except 
that portion of the record indicating the name and the 
grade of the applicant and make a copy therefrom. 

It is also clear that §89(3) of the Law enables an 
individual to obtain copies of accessible records upon pay
ment or offer to pay a prescribed fee for photocopying. 
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With respect to the course of action that might be 
taken, it is suggested that requests be made by individual 
candidates who took the exam including reasonable proof of 
identity and sent to the records access officer for the 
Education Department. If the request is denied, an appeal 
must be taken in order to exhaust administrative remedies 
should a judicial challenge to a denial of access be 
necessary. I have enclosed a copy of the regulations prom
ulgated by the Committee under the Freedom of Information 
Law which prescribe the procedural requirements of the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

cc: Commissioner Arnbach 
Jean Coon 

Sincerely, 

~1-~ 
Robert J. Freeman 
Executive Director 
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Section 89(4) (a} of the Freedom of Information Law 
provides that a person denied access may within thirty 
days of th.e denial appeal to the "head, chief executive 
or the governing body of the entity, or the person there
for designated· by such head, .chief executive, or governing 

. body." The person .or body designated to determine an appeal 
is required by §89(4) (a) of the Freedom of Information Law 
to " ••• fully explain in writing to the person requesting 
the record the reasons for further denial, or provide access 
to the record sought" within seven business days of receipt 
of an appeal. If a person is denied access to records on 
appeal, he or she may seek judicial review of the denial by 
initiating an Article 78 proceeding (Article 78 of the New 
York Civil Practice Law and Rules). 

Section 89(4) (b) states that "II]n the event that 
access to any record is denied pursuant to the provisions 
of subdivision two of section 87 of this article, the agency 
involved shall have the burden of proving that such record 
falls within the provisions of subdivision two" which lists 
eight exceptions to rights of access. Article 78 requires 
that administrative remedies be exhausted before a suit may 
be brought against a public officer. 

If you wish to initiate a lawsuit yourself, or pro 
se, it is suggested that you go to a library and locate the 
appropriate form books regarding Article 78 proceedings. 
In the alternative, it would in my view be more appropriate 
to consult an attorney. Under the circumstances, it is 
possible that·a civil 'liberties group might be interested 
in the situation that you described. 

RJFijm 

Encs • 

I regret that I cannot be of greater assistance. 

Sincerely, 

R!M:~f~ 
Executiv Director 
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Dale M. Thuillez, Esq. 
Hesson, Ford, Sherwood & Whalen 
90 State Street 
1522 National Savings Bank Bldg. 
Albany, New York 12207 

Dear Mr. Thuillez: 

I have received your letter of September 28 which 
indicates that you believe that the State Education De
partment "has conducted a statistical analysis with re
spect to the allegations of cheating" regarding the July, 
1979, Licensure Examination for Professional Registered 
Nurse. Your question is whether the statistical analyses 
and other "reports 11 related to the subject are accessible 
under the Freedom of Information Law. 

First, it is important to note that the Freedom of 
Information Law grants access to existing records, and 
that §89(3) of the Law specifically states that an agency 
is not required to compile or create a record in response 
to a request. Therefore, if, for example, the Education 
Department has not compiled statistics relative to the 
examination in question in question, it is not required 
to do so in response to a request. Contrarily, if the 
Education Department has indeed compiled statistical 
analyses or reports regarding the examination, such records 
would be subject to rights of access granted by the Free
dom of Information Law. 

As you are aware, the Freedom of Information Law 
grants access to all records in possession of an agency, 
except those records or portions thereof that fall within 
one or more categories of deniable information enumerated 
in §87 (2) (a) through (h) • 
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It would appear that the only exception to rights 
of access that is relevant under the circumstances is 
§87(2) (g), which states that an agency may withhold records 
or portions thereof that: · 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or 
determinations ••• " 

In the context of the information requested, it is clear 
that statistical analyses or reports developed by the 
Education Department would constitute intra-agency materials. 
However, to the extent that such materials contain statistical 
or factual tabulations or data, instructions to staff that 
affect the public, or final agency policy or determinations, 
such records should in my view be made available. 

This contention is bolstered by a letter sent to 
me by Mark Siegel, the Assembly sponsor of the bill that 
amended the original Freedom of Information Law (Ch. 933, 
L. 1977). After having quoted §87(2) (g) of the Law, 
Assemblyman Siegel expressed his intent as follows: 

"[F]irst, it is the intent that any 
so-called 'secret law' of an agency 
be made available. Stated differently, 
records or portions thereof containing 
any statistical or factual information, 
policy, or determinations upon which 
an agency relies is accessible. Secondly, 
it is the intent that written com
munications, such as memoranda or 
letters transmitted from an official 
of one agency to an official of another 
or between officials within an agency · 
might not be made available if they 
are advisory in nature and contain 
no factual information upon which an 
agency relies in carrying out its 
duties. As such, written advice 
provided by staff to the head of an 
agency is solely reflective of the 
opinion of staff need not be made 
available." 
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In view of the foregoing it would appear that statistical 
analyses would be clearly available. If reports have been 
compiled which contain advice or statements of opinion, 
for example, such records could in my opinion be withheld 
to that extent. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Office of Counsel 
State Education Department 

Sincerely, 
. ) ,. 

t\}., Kid ~J-. f /'(.(_,~,~---- · 
Rober€' J. Freeman 
Executive Director 



COMMITTEE MEMBERS 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518} 474-2518, 2791 

T. ELMER BOGARDUS 
THOMAS H. COLLINS 
MARIO M. CUOMO 
WALTER W. GRUNFELD 
HOWARD F. MILLEA 
JAMES C. O'SHEA 
BASIL A . PATERSON 
IRVING P. SEIDMAN 
GI LBERT P. SMITH, Chairman 
DOUGLAS L.TU ANER 

EXECUTIVE DIRECTOR 
ROBERT J . FR EEMA N 

.. , - : - -~ 
.Dear Ms. Bergstrom: 

October 3, 1979 

rom 

I have received your letter of September 16 in which 
you described your inability to gain access to records in 
posses·s±on of -the New Y'ork City Police Department and re
quested advice regarding the steps you may take to challenge 
the denial. 

Before a judicial proceeding is initiated, an appli 
cant for records must follow the procedure described in the 
Freedom of Information Law and the regulations (see attached) 
in order to initiate a judicial challenge. Consequently, 
I have outlined below the complete procedure that must be 
exhausted before a lawsuit may be commenced. 

Section 89(3) of the Law and §1401.S of the regula
tions state ·that an agency must respond to a "written re
quest for a record reasonably described" within five business 
days of its receipt. Within that period, the agency has 
three potential ·responses. It can grant access, deny access, 
or acknowledge receipt of a request in writing and provide 
an estimate of the date that a determination to grant or 
deny will be made. If the receipt of a request is acknow
ledged, the agency then has ten additional business days 
from the date of the acknowledgement t o grant or deny access 
to the records. If a request is neither granted, denied, 
nor acknowledged within five business aays of its receipt, 
the request is considered constructively denied pursuant 
to §1401.?(c) of the Committee's regulations and the appli
cant may appeal. In the event of a written denial, the 
denial must be in writing providing the reasons therefor, 
apprise the applicant of his or her right to ap.peal, and in
form the applicant of the name and address of the person or 
body to whom an appeal should be directed. 
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Paul Glickman, Esq. 
Department of Law 
Room 5487 
Two World Trade Center 
New York, New York 10047 

Dear Mr. Glickman: 

As promised, attached are a number of documents 
that indicate the recalcitrance of the Department of 
Insurance regarding its implementation of the Freedom of 
Information Law. 

I have included several advisory opinions, a 
memorandum addressed to Morton Greenspan, Counsel to the 
Department, copies of determinations on appeal which have 
reiterated the same points for well over a year and the 
determination rendered in Broughton v. Lewis. 

The Broughton determination was critical of the 
Department's actions regarding a particular denial of 
access and held that §87(2) {e) of the Freedom of Infor
mation Law, which enable~ an agency to withhold records 
"compiled for law enforcement purposes", can only be 
asserted by a criminal law enforcement agency. The deter
mination is consistent with the .advice provided by this 
office since the enactment of the Freedom of Information 
Law in 1974. 

I appreciate your efforts in seeking compliance 
with the Freedom of Information Law. If I can be of fur
ther assistance, please feel free to contact me. 

RJF/kk 

SinMrely, 

~, 1Jf~ 
Rob t • i·reeman 
Executive Director 

f 
I 
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First Chief Deputy County Attorney 
County of Nassau 
Office of the County Attorney 
Nassau County Executive Building 
Mineola, New York 11501 

Dear Mr. Eiberson: 

Thank you for your interest in complying with the 
Freedom of Information Law. As you are aware, I have re
ceived your letter of September 24 and the materials 
appended to it. 

Your inquiry concerns rights of access to an inventory 
compiled by the Nassau County Department of Health which 
identifies "Consumer Products Containing O)'.' Suspected of 
containing Harmful Organic Chemicals and having the potential 
of contaminating the Groundwater of Nassau County" (emphasis 
yours). You have indicated further that the inventory has 
not been completed and that it is possible that disclosure 
at this juncture might result in economic hardship to the 
firms that manufacture the products identified in the in
ventory. 

It is noted at the outset that the Freedom of Infor
mation Law is based upon a presumption of access. All records 
in possession of an agency are available, except to the ex
tent that records or portions thereof fall within one or 
more enumerated grounds for denial appearing in §87(2) (a) 
through (h) of the Law. 

In my opinion, it is questionable whether any of the 
grounds for denial may appropriately be asserted. Never
theless, the following paragraphs will review possible grounds 
for denial. 

l 
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First, §87(2) (b) of the Law states that an agency 
may withhold records or portions thereof when disclosure 
would result in an "unwarranted invasion of personal pri
vacy". Moreover, §89(2) (b) lists five illustrative examples 
of unwarranted invasions of personal privacy. For example, 
§89(2) (b) (iv) provides that an unwarranted invasion of per
sonal privacy includes: 

"disclosure of information of a 
personal nature when disclosure 
would result in economic or per
sonal hardship to the subject 
party and such information is not 
relevant to the work of the agency 
requesting or maintaining it ••• •• 

From my perspective, the quoted provision would not constitute 
a proper ground for denial, for the information is not in 
my opinion 11of a personal nature". Further, it is clear 
·that the information in question is "relevant" to the work 
of the agency maintaining it. 

A second possible ground for denial is §87(2) (d), 
which provides that an agency may withhold records or por
tions thereof that: 

"are trade secrets or are maintained 
for the regulation of commercial enter
prise which if disclosed would cause 
substantial injury to the competitive 
position of the subject enterprise ••• " 

To the extent that the inventory contains trade secrets, its 
contents may in my opinion be withheld. Nevertheless, as 
we discussed, it is unlikely that the inventory contains 
trade secret information, for it merely includes a breakdown 
of ingredients in particular products which likely appear on 
the products' containers. 

A third possible ground for denial is §87(2) (g), 
which states that an agency may withhold records or portions 
thereof which: 
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"are inter-agency or intra-agency 
materials which are not: · 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or 
determinations ••• " 

The provision quoted above contains what in effect is a 
double negative •. While an agency may withhold inter-agency 
or intra-agency materials, it must provide access to statis
tical or factual tabulations or data, instructions to staff 
that affect the public, or final agency policy or deter
minations found within such materials. Under the circwn
stances, the inventory could be characterized as "intra
agency". However, I believe that it consists solely of 
what may be characterized as "statistical or factual tabu
lations or data". As such, I do not believe that the cited 
provision could be cited as a ground for denial. 

There is one other avenue that may be employed as a 
possible ground for withholding. Specifically, the courts 
have held that, notwithstanding the enactment of the Free
dom of Information Law, the so-called "governmental privilege" 
continues to exist. The leading decision regarding the 
governmental privilege is Cirale v. 80 Pine Street cor~. 
[35 NY 2d 113 (1974)], which held that an agency may with
hold information if it can demonstrate to a court that dis
closure would, on balance, result in detriment to the pub-
lic interest. 

In addition, one Appellate Division decision found 
that premature disclosure of records related to an "inchoate 
transaction" might properly be withheld if disclosure would 
hamper the ability of government to consummate the trans
action, thereby resulting in detriment to the public interest 
[see Sorley v. Village of Rockville Center, 30 AD 2d 822 
(1969)]. While there is no "transaction" involved here, 
the inventory, according to your letter, is incomplete. There
fore, it is possible that the principle might under the cir
cwnstances be applicable. 
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In sum, I believe that it is unlikely that the Free
dom of Information Law provides sufficient grounds for 
denial of access to the inventory. However, if it can be 
successfully argued that premature disclosure would result 
in detriment to the public interest, perhaps the records 
in question may be withheld on that basis. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

SiAcerely, 

wJ~':J 1. ( M . .__· --
Robert J. Freeman 
Executive Director 
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Mr. Mark Hellerer 
Patterson, Belknap, Webb & Tyler 
30 Rockefeller Plaza 
New York, New York 10020 

Dear Mr. Hellerer: 

I have received your letter of October 1 which con
cerns access to approved pistol license applications in 
possession of the New York City Police Department. 

Appended to your inquiry is a letter addressed to 
you by Rosemary Carroll, Assistant Commissioner of the 
Police Department, which cites Turner v. Codd' (NYLJ, July 
3, 1975), which held that approved applications for pistol 
licenses may be withheld. 

In my opinion, approved applications for pistol 
licenses are available and I believe that the decision 
in Turner v. Codd failed to recogniz.e or even cite statu
tory language that provides clear direction regarding 
rights of access to approved applications. 

Specifically, §400.00(5) of the Penal Law, which 
is entitled "Filing of approved applications", provides 
that: 

"IT]he application for any license, if 
granted, shall be a public record. Such 
application shall be filed by the licensing 
officer with the clerk of the county of 
issuance, except that in the city of New 
York ••• the licensing officer shall desig
nate the place of filing in the appropriate 
division, bureau or unit of the police de
partment thereof ••• " 
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In view of the foregoing, the statutory language quotea 
above directs that applications for pistol licenses, when 
granted, are a-ccessible records open to the public. 

With respect to the Freedom of Information Law, I 
believe that a similar conclusion would ne reached even 
if §400.00(5) of the Penal Law had not been enacted. 

In my view, a decision by a licensing authority 
to grant a pistol license would be reflective of a final 
agency determination. As such, it would be available 
under §87(2) (g) (iii), which provides access t0 final 
agency determinations found within inter-agency or intra
agency materials. 

Further, although individual licensees are identi
fied in the applications, I do not believe that disclosure 
of the applications would result in "an unwarranted in
vasion of personal privacy" Isee Freedo.m of Information 
Law, §87(2}(b)J, for the issuance of a license essentially 
enables the public to know that a particular individual 
is qualified to engage in certain activity. In this in
stance, the granting of a license permits the public to 
know that a particular individual is qualified to possess 
a pistol. In other instances, licenses enable the public 
to know that particular individuals are qualified to hunt 
or fish, for example, or to engage in particular vocations. 
Under the circumstances, disclosure would in my view result 
in a permissible as opposed to an unwarranted invasion of 
personal privacy. 

In addition, §89(5) of the Freedom ef Information 
Law states that: 

"IN]othing in this article shall be 
construed to limit or abridge any 
otherwise available right of access 
at law or in equity of any party to 
records." 

Stated differently, the Freedom of Information Law cannot 
be construed to abridge rights of access granted by other 
provisions of law, such as §400.00{5) of the Penal Law, or 
by means of judicial determination. 

Having studied Turner v. Codd, it is my view that 
the decision simply fails to recognize the specific lan
guage of §400.00(5) of the Penal Law. That decision appar
ently, was based upon what was characterized as the "official 
privilege" and cited Matter of Langert v. Tenney, 5 AD 2d 586. 
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It is emphasized that Langert v. Tenney was decided 
in 1958. The State Legislature,·· however, took the oppor
tunity to review the provisions of §400.00 of the Penal 
Law long after Lan2ert v. Tenne! was rendered. The focal 
point of this inquiry, subdivis~on (5}, was amended in part 
by the Legislature in 1977 (Ch. 480, L. 1977}. From my 
perspective, if the Legislature in its review of subdivision 
(5) felt that approved licenses should be withheld from 
public scrutiny, it would have so directed. Nevertheless, 
the access provisions of subdivision (5) were preserved. 
In addition, the "official privilege" is :Cased upon the 
principle that an agency may withhold records when dis
closure would result in detriment to the public interest, 
Again, I believe that the State Legislature in its review 
of subdivision (5) would have opted to alter rights of 
access if it agreed that disclosure of approved applications 
would indeed result in detriment to the public interest. 
No such alteration was made. Therefore, I contend that 
the absence of a change in the applicable statute in my 
view confirms that the Legislature intended to make 
approved applications available to the general public. ·. 

Lastly, while I can appreciate the concerns expressed 
by the Police Department, I believe that it is obliged to 
con}ply with extant statutory language. If the provisions 
of a statute prove to be insufficient or perhaps harmful, 
attempts to enact remedial legislation would in my opinion 
be the most appropriate course of action. At the present 
time, however, I do not feel that the applicable statutory 
provision, subdivision (5) of §400.00 of the Penal Law, 
provides the Police Department with the discretion to with
hold any portion of an application for a pistol license that 
has been granted. 

I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Rosemary Carroll 

Sincerely, 

MD-0u~ 
Robert J. Freeman 
Executive Director 

i 
t 
r 
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October 5, 1979 

Mr. William G. Houston 
Superintendent of Schools 
Lake Shore Central Schools 
959 Beach Road 
Angola, New York 14006 

Dear Mr. Houston: 

I have finally received a copy of your determination 
on appeal rendered under the Free<lom of Information Law 
addressed to Douglas Turner, Editor of the Buffalo Courier
Express. Although the determination is dated September 4 
and postmarked September 5, it was delivered to this office 
on October 4 due to an insufficient designation of the Com
mittee's mailing address. 

For future reference, correspondence sent to the 
Committee should be addressed in accordance with the letter
head. 

With regard to your determination, there are several 
points that you made which in my view are somewhat con
fusing. 

The first item in the determination states that: 

"[T]he agenda contains, among other 
things, administrative recomrnendations 
concerning personnel; history; updating 
and opinions of counsel concerning 
current, pending and future legal 
ma½ters of the district; detailed up-
dates of pending negotiations with 
recommendations by the Board's nego
tiating team for counter-proposals 
and offers of settlement." 
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It is unclear what "other things" might be, and it is possi
ble that those "other things" might consist of information 
that is available to the public. Further, I am curious to 
know how, for example, an administrative recommendation con
cerning personnel can be made without some statement re
flective of the factual background that necessitates the 
drafting of recommendation. For instance, perhaps it is 
necessary to consider the expansion or eliminat:i.onof staff 
of an English Department. While a recommendation may be 
made, would it not be preceded by a statement to the effect 
that the district has five positions that it must fill, or 
that five positions must be eliminated due to a lack of funds? 
If that is so, I believe that such statement would consti-
tue "factual data" that is accessible under the Freedom of 
Information Law. The recommendation might be denied, but 
the factual basis for making the recommendation would in 
my opinion be available. 

... 

In your third point, you wrote that: 

"[T]o give an agenda containing only 
information obtainable under the act 
would require the Board to prepare 
a separate agenda, deleting much of 
the present agenda and re-writing the 
remainder. Such a document would not 
be one presently kept, held, filed or 
produced by the district." 

In the statement quoted above, you mentioned that in order 
to give effect that the Freedom of Information Law, the 
board would be required to create a separate agenda "de
leting much of the present agenda". If it can be assumed 
that portions of an agenda might be deleted appropriately 
under the Freedom of Information Law, I believe that it 
can also be assumed that the remainder would be available 
under the Freedom of Information Law. The basic point of 
my letter to Mr. Schubauer regarding the same issue was 
that the Board may delete portions of the agenda under 
grounds for denial appearing in the Freedom of Information 
Law, J;!,ut that it must provide acct~ss to the remainder. 

In a ~imilar vein, as I advised Mr. Schubauer, the 
Freedom of Information Law is based upon a presumption of 
access. Although it may be burdensome to do so, the Free
dom of Information Law requires an agency to review a re
cord in its entirety to determine which portions, if any, 
may justifiably be withheld. 
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Lastly, I direct your attention to the focal point 
of the Freedom of Information Law, §87(2), which provides 
in relevant part that "IE]ach agency shall ... ma.ke available 
for public inspection and copying all records, except that 
such agency may deny access to records or portions thereof ••• " 
that fall within one or more of the grounds for denial that 
ensue. As such, it is reiterated that the Board of Education, 
as represented by its records access officer and appeal& 
officer, is required to review an entire record that is re
quested and made available those portions of the record that 
do not fall within any of the grounds for denial. Further, 
it is clear that even.if substantial portions of a record 
might justifiably be withheld, an agency is obliged ·to 
permit the public to inspect and copy the remainder. 

I hope that the preceding will serve to clarify the 
Freedom of Information Law and the obligations of the Dis
trict regarding its responsibilities under the Law. 

If you would like to discuss the matter in greater 
detail, I would be pleased to speak with you. 

RJF:jm 

cc: Douglas Turner 

Sincerely, ., ~ '. . -·- r . 
l .... '. \i, It.,, r . r /ZC i.•t- --

t '\.'-..\, -~ 
Robert J. Freeman 
Executive Director 
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92 Ac~demy Street 
Poughkeepsie, New York 12601 

Dear Mr. Nolen: 

I have received your letter which describes- a re.
quest made under the Freedom of Infor:mation Law directed 
to the Department of Law. In addition, appended to your 
letter .ts the response to the request by Richard Rifkin~. · 
Deputy Counsel to the Attorney General. 

The correspondence indicates that you are seeking 
''to view any and all documents" in possession of the Depart
ment of Law regarding five particular individuals and/or 
companies. The request was denied on the basis that the 
records in question were compiled for law enforcement pur~ 
poses, that disclosure would interfere with "an impartial 
investigation", that the records represent "matter prepared 
for possible litigation" which if disclosed could interfere 
with any judicial proceedings which may be brought, that 
the records constitute intra-agency materials that do not 
contain agency policy or a final determination and that the 
records contain material provided to the Department of Law 
on a confidential basis which would if disclosed impair 
the ability of the Department of Law to continue the in
vestigation. 

Although I do not concur completely which each 
ground for denial offered, it appears that sufficient 
grounds have been cited to deny access to the records. 
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The first two grounds for denial asserted by Mr. 
Rifkin must be construed in accordance with §87(2) (.e) Ci} 
of the Freedom of Information Law, which states that an 
agency may withhold records or portions thereof that are 
compiled for law enforcement purposes and which'if disclosed 
would interfere with a law enforcement investigation .. While 
an assertion that records have been compiled for law enforce
ment purposes without more would not in my view constitute 
a sufficient ground for withholding, that assertion coupled 
with a second statement that disclosure would interfere .with 
an investigation would in my opinion bring the records within 
the scope of the grounds for denial appearing in §87(2) {e)(i). 

The third basis for denial concerns material prepared 
for "possible litigation". In my opinion, records prepared 
for litigation are deniable. Section 87{2)(a) of the Free
dom of Information Law provides that an agency may withhold 
records or portions thereof that are "specifically exempted 
from disclosure by state or federal statute."· Since §310l(d) 
of the Civil Practice Law and Rules exempts material prepared 
for litigation from disclosure, I believe that such records 
would be deniable under the Freedom of Information Law. How
ever, it is important to note that it has been held judicially 
that the provisions cited may be appropriately asserted to 
deny access when materials are prepared "solely'' for litigation 
!see Westchester Rockland News a ers v. Moscz dlowski, 58 AD 
2d 23 There ore, f, for example, records are prepared for 
multiple purposes, one of which includes possible litigation, 
neither §87(2) (a) of the Freedom of Information Law nor §3101 
(d) of the Civil Practice Law and Rules could in my view be 
appropriately cited. However, if records are preparea for 
litigation and for law enforcement purposes, and disclosure 
would deprive a person of a right to a fair trial or impartial 
adjudication or interfere with an investigation, the records 
may be withheld under §87(2} (e) (i) or (ii) of the Freedom of 
Information Law. 

The fourth ground for·denial is based upon §87(2) (g) 
of the Freedom of Information Law, which states that an 
agency may withhold records or portions thereof that: 

"are inter-agency or intra-agency mate:r.ials 
which are not: 

i. statistical or factual tabulations or 
data7 

ii. instructions to staff that affect the 
public, or 

iii. final agency policy or determin
ations ••• " 
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:rt is important to note that the quoted pr9v±$ion contains· 
what in effect is a double negative. Although an agency 
may withhold inter-agency or intra-agency materials, it must 
provide access to statistical or factual tabulations or data, 
instructions to staff that affect the public, or final agency 
policy or determinations· found within such records. From :my 
perspective, §87(2) (g) essentially enables an agency to with
hold deliberative or advisory matter, but requires- that an 
agency disclose what has been characterized as the "secret 
law" of the agency, such as the statistics and facts, in
structions to staff that affect the public, and statements 
of policy or determinations upon which an agency relies in 
carrying out its duties. 

The final ground for denial is based upon the asser
tion that the records contain materials provided to ·the 
Department of Law "on a confidential basis" and that dis
closure of such materials would impair the ability of the 
Department of Law to continue an investigation. In this 
regard, it is possible that §87(2) (e) (i) of the Freedom of 
Information Law, which was discussed earlier, could be pro
perly cited to deny access. However, if no ground for denial 
in the Freedom of Information Law could be cited as a ground 
for denial, it is conceivable that the "governmental privilege" 
might be successfully asserted. The privilege, which developed 
in connnon law, is based upon the notion that government may 
withhold records which if disclosed would result.in detriment 
to the public interest, notwithstanding rights of access granted 
by the Freedom of Information Law or other statutes Isee e.g., 
Cirale v. 80 Pine Street Corp., 35 NY 2d 113 (1974)]. Since 
a determination regarding detriment to the public interest 
can only be made by a court, I could not conjecture as to 
the sufficiency of such as assertion under the circumstances.· 
Nevertheless, it is important to point out that a "govern
mental privilege" exists concurrently with the Freedom of 
Information Law. 

In sum, it would appear that one or more of the grounds 
for denial offered by Mr. Rifkin, cited in conjunction with 
one another, would constitute a sufficient basis for withhold
ing. 

I regret that I cannot be of greater assistance. 
Should.any further questions arise, please feel free to 
contact me. 

~,i:[~;----
Executive Director 

RJF:jm 
cc ; ni,chA,1;d ;Ri.,fkin 
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I have received your letter and the correspondence 

appended to it regarding a denial of food stamps. Since 
the nature of your request regarding the Freedom of Infor
mation Law is unclear, the following consists of a review 
of applicable New York law on the subject. In addition, I 
have enclosed a copy of the Freedom of Information Law. 

It is noted at the outset that records identifiable 
to appli cants f or and recipients of public assistance are 
confidential under §136 of . the Social Services Law. As such, 
the records in question are outside the scope of the Free
dom of Information Law. 

However, regulations adopted by the New York State 
Department of Social Servic~s indicate that public assis
tance records may in some circumstances be disclosed to a 
recipient of public assistance. Specifically, §357.J(c) 
of the regulations, entitled "[O]isclosure to applicant, 
recipient, or person acting in his behalf," states that: 

"(1) [T]he case record shall not 
ordinarily be made available for 
examination by the applicant or 
rec ipient, since it contains i nfor
mati on secured from outside sources. 
However, particular extracts shall be 
furnished him, or furnished to a per
son whom he designates, when the pro
vision of such information would be 
benefic ial to him. The case record, 
or any part o f it, admitted as evi
dence in the hearing of an appeal 
shall be open to him and his repre
sentative. 



(2) Information may be released to 
a person, a public official, or 
another social agency' from whom the 
applicant or recipient has requested 
a particular service when it may 
properly be assumed that the client 
has requested the inquirer to act in 
his behalf and when such information 
is related to the particular service 
requested." 

In view of the foregoing, there is no "right" to review 
public assistance records, and access is largely a matter 
of discretion on the part of a social services department. 

RJF/kk. 

Enc. 

I hope that I have been of some assistance. 

slJJ "Ji fAA1A---
Robert J. Freeman 
Executive Director 
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Dear Mr. Kelly: 

I have received your letter of October 1. While I 
appreciate your situation and the points that you made, please 
try to accept the fact that I am bound to issue an opinion 
reflective of the current state of the law in New York, whether 
or not I agree with it. 

For better or for worse, it is reiterated that the 
Freedom of Information Law does not apply to records in pos
session of a private hospital; it applies only to records in 
possession of government. Nevertheless, as I also indicated 
in my earlier· letter to you, §17 of the Public Health Law may 
be used to gain access to records pertaining to you indirectly. 
Under the cited provision, while an individual has no right 
to gain direct access to medical records pertaining to him or 
her, a physician acting on behalf of an individual may gain 
access to records in possession of a hospital or another 
physician, for example. 

Finally, whether either of us agrees with the law of 
New York relative to your inquiry, it is suggested that you use 
the legal tools available to you that are contained in §17 of 
the Public Health Law. 

I reg~et that I cannot be of greater assistance. 

Sincerely, 

ao6J~\2e~~~----
Executive Director 

RJF/kk 
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Mr. William Torrey 
DOCS I.D. #78-A-3181 
Pou9h 1 
Woodbourne, New York 12788 

Dear Mr. Torrey: 

I have received your letter of September 27 con
cerning attempts to gain access to your presentence report. 

While I am sympathetic to your situation, I do not 
believe that either a correctional facility or a probation 
or parole office has the authority to disclose a presentence 
report to you. 

Please be advised that §390.50 of the Criminal Pro
cedure Law states that presentence reports can be made avail
able only by a court to a defendant. In relevant part, the 
cited statute states: 

"2. Presentence report; disclosure; 
general principles. The presentence 
report or memorandum shall be made 
available by the court for examination 
by the defendant's attorney, or the 
defendant himself, if he has no attorney, 
in which event the prosecutor shall also 
be permitted to examine the report or 
memoranda. In its discretion, the court 
may except from disclosure a part or parts 
of the report or memoranda which are not 
relevant to a proper sentence, or a 
diagnostic opinion which might seriously 
disrupt a program of rehabilitation, 
or sources of information which have 
been obtained on a promise of confi
dentiality, or any other portion 
thereof, disclosure of which would 
not be in the interest of justice. 
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In all cases where a part or parts 
of the report or memoranda are not 
disclosed, the court shall state for 
the record that a part or parts of 
the report or memoranda have been 
excepted and the reasons for its 
action. The action of the court 
excepting information from dis
closure shall be subject to appellate 
review." 

In view of the foregoing, it is suggested that you direct your 
request to the court in which you were tried. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~ v,'{,& ,r W1.t1~ 
Robe;t J. Freeman "', 
Executive Director 

RJF/kk 
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Dear Mr. Rosens 

. I have received your letter of Septemoer 29 in which 
you described a series of difficulties with your former 
employer, the Bureau of Disability Determinations of the 
Department of Social Services. 

Based upon y·our belief that . the Bureau hae engaged 
in wrongdoing, you have asked what cours~s of action you 
might take. In addition, you have inquired as to whether 
there is any way that you can obtain a copy of a report 
made regarding an observation that you were on a subway 
station platform during duty hours. 

This Conunittee is charged with the responsibility 
of advising with respect to the Freedom of Information and 
the Open Meetings Laws. Consequently,. I do not feel that 
I ~ould appropriately offer direction regarding your · 
charges. However, if you feel that the Bureau .of Disability 
Determinations has engaged in wrongdoing, perhaps you should 
write to the State Commission of Investigation, which is 
located at 270 Broadway, New Yor~, New York, 10007. · 

With regard to the report to which you made reference, 
it is noted at the outset that the Freedom of Information 
Law is b·ased upon - a presumption of access. Section 87 (2) of 
the Law (see attached) provides ·that all records in possession 
of an agency are accessible, except those records_ or portions 
thereof that fall within one or more enumerated categories 
of deniable information. 
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Relevant to rights of access to the report is §87(21 
(g), which states that an agency may withhold records or 
portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data7 

ii. instructions to staff that 
affect the public, or 

iii. final agency policy or deter
minations ••• " 

It is important to point out that th.e provision quoted aoove 
contains what in effect is a double negative. While agencies 
may withhold inter-agency or intra-agency materials, they must 
provide access to statistical or factual tabulations or data, 
instructions to staff that affect the public, or final agency 
policy or determinations found within such records • 

Under the circumstances, the report ceuld likely be 
characterized as an "intra-agency" document. However, to 
the extent that it contains statistical or factual data, for 
example, I believe that it must be made available to you. 

I have enclosed for your consideration a copy of the 
regulations promulgated by the Committee, which govern the 
procedural aspects of the Freedom of Information Law. In 
order to request a copy of the report, it is suggested that 
you follow the procedure described in the regulations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

f2JJ-t;t[f, ~. 
Robert J. Freeman 
Executive Director 
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Mrs. Kathryn Schnur 
Canastota Teacher's 

Association 
205 Prospect Street 
Canastota, New York 13032 

Dear Mrs. Schnur: 

I have received your letter of October 4 concerning 
an interpretation of the Freedom of Information Law. Spe
cifically, you have asked whether it is "legal for a school 
district to release for publication in newspapers, an em
ployee's name, current salary, and salary under next year's 
contract". Assuming a school district cannot disclose such 
information, you have also asked what recourse the employees 
might have. 

In my opinion, the employees have no recourse, for 
the information in question must be made available on re
quest to any person, including a newspaper. 

You have cited both §87(3) (b) and §89(2) of the Free
dom of Information Law regarding your questions. The former 
provides that each agency, which includes a school district, 
is required to maintain a payroll record consisting of the 
name, public office address, title and salary of all officers 
or employees of the agency. The latter provides guidance 
regarding the withholding of records on the ground that dis
closure would result in an "unwarranted invasion of personal 
privacy". 

Payroll information analogous to that identified in 
§87(3) (b) of the Freedom of Information Law was made avail
able pursuant to judicial determination long before the passage 
of· the Freedom of Information Law. The rationale for the 
disclosure of such information is based upon the principle 
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that government must be accountable to the public. Further, 
in construing the privacy provisions of the Freedom of Infor
mation Law, this Committee has advised and the courts have 
upheld the notion that records relevant to the performance 
of the official duties of public employees are available, 
for disclosure in such instances would result in a permis
sible as opposed to an unwarranted invasion of personal pri
vacy. Since payroll records represent "important fiscal as 
well as operational information", the courts have long held 
that it is available to the public [see e.g., Winston v. 
Mangan, 338 NYS 2d 654, 662 (1972); Chambers v. Kent, 201 
NYS 2d 439 (1960)]. 

While §§87(2) (b) and 89(2) (b) enable an agency to pro
tect against disclosures that would result in an unwarranted 
invasion of personal privacy, I do not believe that the cited 
provisions could successfully be asserted to withhold the in
formation in question due to the direction provided by §87(3) 
(b) and the prior case law. 

In sum, I believe that the information that was dis
closed by a school district and published in newspapers is 
currently available under the Freedom of Information Law. 
As such, a district is required to disclose the information 
to any person who seeks it. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Canastota School District 

Sincerely, 

~s.~ 
Robert J. Freeman 
Executive Director 
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I have received your card in which you asked whether 
New York State licensing exams and New York City employment 
tests are subject to disclosure under the New York Preedom of 
Information Law. 

The Freedom of Information Law is based upon a pre
sumption of access. All records in possession of government 
are available, except to the extent that records or portions 
thereof fall within one or more grounds for denial appearing 
in §87(2) (a) through (h) of the Law (see attached). . 

' Relevant to your inquiry is S87 (2) (h) which sta:t E;s 
that an agency may withhold records or portions there~f that: 

"are examination questions or 
answers which are requested prior 
to the final administration of such 
questions." 

\. 
Stated differently, if examination questions or answers are 
requested under the Freedom of Information Law prior to the 
final administration of the questions, those portions of ar. 
e xamination may be withheld. • 

In my opinion, the thrust of this ground for denial is 
obvious, for a testing agency should not be required to dis
close questions and answers that will be given in the future. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 
Enc. 

Sipcerely, 

~
·. ) .· ~ ·'! ,' 

• . • - ! "_ \ -\., ~ - ..,, o\. • • J I "-" -

Robert J. ~Freeman 
Executive Director 
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-Dear Mr. Lipsky: 

I have received your letter of October 2, as well as 
the materials appended to it. 

You have indicated that you have obtained return re
ceipt "green cards" following your request for records sent 
to the. Department of Correctional Services, but that no re
sponse to your request, which was dated September 17, has been 
given as yet. 

Your questions concern the legal status of your re
quest and the steps that should now. be taken. 

First, according to the departmental directive attached 
to your letter as well as the regulations promulgated by the 
Committee, an agency, including the Department of Correctional 
Services, is required to respond to a request within five busi
ness days of its receipt of a request. The response can take 
one of three forms. It can be granted, denied, or if, for 
example, no response can be given within five business days, 
a request may be acknowledged in writing. If receipt of a 
request is acknowledged, the agency has ten additional business 
days to determine togrant or deny access to the records sought. 
Under §1401.?(c) of the Committee'sregulations, which have the 
force and effect of law, if no response is given within five 
business days, the request is considered constructively denied. 
Therefore, since your request has been neither granted, denied 
nor acknowledged, you may appeal . 
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The person to whom an appeal should be directed at 
the Department of Correctional Services is Patrick Fish, 
counsel. The appeal should be made in writing and identify 
the date and location of your original request, the records 
that were denied, and your name and return address. It is 
noted that an appeal must be made within thirty days of a 
denial. 

In addition, it is noted that §89(4) (a) of the Free
dom of Information Law requires that an agency transmit to 
the Committee copies of appeals as well as the determinations 
that ensue. 

It is emphasized that an applicant cannot initiate a 
judicial proceeding until all administrative remedies have 
been exhausted. Therefore, it is suggested that you appeal. 
I do not believe that it is necessary to contact an attorney 
at this juncture. 

I hope that I have been of some assistance. Should· 
any further questions arise, please feel free to contact me. 

RJF/kk 

Enc. 

cc: John Burns 
Patrick Fish 
Brian Malone 

Siffeiel~,t"' L. I~__, .(M~c--. ... ____ _ 
Robert J. Freeman 
Executive Director 
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Dea r Mr. Duryea: 

. I have received your letter of se·pteml:>er 27 concern
ing your requests for information directed to Mr. Michael R. 
Pende r, Commissioner ·of the Nassau County Department of Public 
Works. 

In all .honesty, I am not completely familiar with the 
dispute in which you are involved. Therefore, if you believe 
that I can be of further assistance after having received 
additional materials tha t you might send, ! _would be happy 
to r eview earlier correspondence. However, it is -emphasized 
that the Committee has no authority to compel compliance with 
the Freedom of Information Law. It merely has the capacity 
to ,tve advice. As such, even if I were to agree with your 
po.int of view, that alone would not guarantee th~t y ou would 
gain access to the_ information in which you ~re interested. 

Enclosed for your consideration are copies of the 
Freedom of Information Law and the regulations promulgated 
by the Committee, which have the force and effect of law. 
I direct your attention to §89(3) of the Freedom of . I nformation 
Law and §1401.2(6 ) of the regulati ons. In relevant part, 
the former provides that an applicant may request that an 
agency certify "that it does not have possession" of a record 
reque sted or that "the record cannot be found after diligent 
search. Similarly,the cited provision of t he regulations 
states that upon request, an applicant may r equest a certi
fication which states that: 

" (i) The agency is not the custodian 
f or such records, or 

(ii) The records of which t he agency 
i s a custodian cannot be found 
after diligent search." 
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In view of the foregoing, you may seek a -certification in 
writing to the effect that the information in which you 
are.interested is not maintained by the Department of Public 
Works or that it cannot be found after diligent search. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Sincerely, 

~-1.~ 
Robert J. Freeman 
Executive Director 
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Dear Ms. March: 

September 18, 1979 

-
I have received your letter concerning your in

ability to gain access to minutes of a meeting of the Port 
Jervis Housing Authority. 

Your letter indicates that approximately ten days 
after a meeting, you requested a copy of minutes and 
were informed that the minutes would be mailed to you. 
However, as of the date of your letter, September 5, you 
had not received the minutes. 

In my opinion, to the extent that minutes exist, 
they must be made available to you. Further, S89(3) of 
the Freedom of Information Law requires that an agency 
respond to a request within five business days of its 
receipt. The response to a request can grant access, deny 
access or acknowledge receipt of a request. If the re
ceipt of a request is acknowledged, the agency then has 
ten additional business days to decide to grant or deny 
access. If no response is given within five business days 
of receipt of a request or within ten business days from 
the date of an acknowledgment, the request is considered 
constructively denied. In such a case, you may appeal the 
denial to the head or governing body of an agency, which 
has seven business days to grant access to the records or 
fully explain the reasons for further denial in writing. 
In addition, the person or body designated to determine 
appeals is required to transmit to this Committee copies 
o( appeals and the determinations that ensue. 
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It is also noted that amendments to the Open Meetings 
Law that will become effective on October 1, will require· 
that minutes of open meetings be compiled and made avail
able within two weeks of the date of the meeting. 

Lastly, your letter indicates your belief that the 
Authority has broken the law, and you have questioned why 
the Authority or its membership has not been "fined as 
the law states". In this regard, please be advised that 
the Freedom of Information Law does not contain any pro
visions regarding the fining of public officials who may 
have failed to comply with its provisions. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

r . . :J .~ ~ r, . 
\ '. • •/ • ' .) . I/\:,.____ 
' .... .,.,,,,. ·-------Robert· J. Freeman · 

Executive Director 

RJF/kk 

cc: Port Jervis Housing Authority 

" 
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Mr. Joseph Desantis, President 
Parents of c.o.L.D. 
P.O. Box 88 
Rocky Point, New York 11778 

Dear Mr. Desantis: 

I have received your letter of Septemoer 27 as well 
as the materials appended to it concerning the Freedom of 
Information Law and the Open Meetings Law (see attached). 

Based upon statements made in your letter and the 
materials, it appears that the Board of Education of the 
Shoreham-Wading River Central School District has a funda
mental misunderstanding of both statutes. The ensuing 
discussion will pertain to the Freedom of Information Law 
initially, and an explanation of the Open Meetings Law will 
follow. 

It is emphasized at the outset that the Freedom of 
Information Law is based upon a presumption of access. All 
records in possession of an agency, such as a school district, 
are available, except to the extent that records or por-
tions tDereof fall within one or more among eight enumer-
ated grounds for denial appearing in §87{2) (a) through (h) 
of the Freedom of Information Law. In addition, §86(4) of 
the Freedom of Information Law defines "record" to include 
any information "in any physical form whatsoever" in posses
sion of an agency. Therefore, all records in possession of 
a school district are subject to rights of access .granted by 
the Law. 

Further, it is iniportant to note that the introductory 
language of §87(2) provides that an agency may deny access 
to "records or portions thereof" that fall within the cate
gories of deniable information. Therefore, it is clear that 
the Legislature recognized that there may be situations in 
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which records are accessible or deniable in part. It is 
also clear that an agency in receipt of a request for re
cords must review the records in their entirety to deter
mine which portions, if any, fall within any of the grounds 
for denial. 

The first ground for denial under the Freedom of 
Information Law, §87(2) (a), provides that an agency 1r1ay 

.withhold records or portions of records that are "speci
fically exempted from disclosure by statute". Stated 
differently, if an act passed by the State Legislature or 
by Congress specifically prohibits an agency from disclos
ing certain records, the cited provision would be appli
cable. Records falling within such statutory prohibitions 
would be considered "confidential". The only other situa~ 
tion in which a record may be considered "confidential" 
would involve a circumstance in which a court determined 
that disclosure would result in detriment to the public 
interest Isee Cirale v. 80 Pine Street Corp., 35 NY 2d 113 
(1974)]. Therefore, a record can be considered "confiden
tial" in but two circumstances, i.e. when a statute pro-
hibits disclosure or when a court determines that disclosure 
would be detrimental to the public interest. An agency can
not classify a record as "confidential" without the presence 
of one of the two legal bases described above. 

The second ground for denial states that an agency 
may withhold records or portions thereof which is dis-
closed would result in an "unwarranted invasion of personal 
privacyff f§87(2) (b}]. There may be situations in which the 
deletion of names, for example, or other identifying details 
could.be accomplished without compromising the privacy of 
any individual whose name might appear. In such a case, I 
believe ·that the District would be required to delete identi
fying details, while providing access to the remainder. 
Further, although subjective judgments must often be made 
in order to determine whether a person's privacy might be 
compromised in an unwarranted fashio by means of disclosure, 
the courts hale held that records concerning public employ
ees that are elevant to the performance of their official 
duties are ac essible, for disclosure in such instances 
would result n a permissible as opposed to an unwarranted 
invasion of personal privacy Isee e.g., Farrell v. Village 
Board of Trustees, 372 NYS 2d 905 (1975)1 Gannett Co. v. 
County of Monroe, 59 AD 2d 309 (1977}; and Montes v. State, 
406 NYS 664 (Court of Claims, 1978)) • 
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The third ground for denial states that an agency 
may withhold records or portions thereof "which if dis-
closed would impair present or imminent ~ontract awards 
or collective bargaining negotiations'' 1§87 {2) (cl]. The 
key word in the quoted language is "impair", and the pro
vision enables an agency to withhold records or portions 
of records when disclosure would hamper the ability of 
government to engage in a contractual relationship. There
fore, if records contain information regarding the District's 
collective bargaining strategy and disclosure would place 
the District in an unfair bargaining position, those por
tions of the record could in my view be withheld. On the 
other hand, if the District is engaged in public bidding 
regarding a particular contract, disclosure would not likely 
impair the ability of the District to consummate a contractual 
relationship. Therefore, such records would be available. 

The fourth ground for denial concerns trade secrets 
and information that is maintained for the regulation of 
commercial enterprise which if disclosed "would cause sub
stantial injury to the competitive position of the subject 
enterprise" 1§87(2) (d)]. In my view, this exception to 
rights of access would rarely arise, because the School 
District would not likely obtain trade secrets and because 
the District is not engaged in the regulation of commer
cial enterprise. 

The fifth exception concerns records compiled for 
law epforcement purposes (§87(2) (e)]. Again, since the 
School District is not a law enforcement agency, I do not 
believe that this ground for denial would arise with any 
regularity. · 

The next ground for denial states that an agency 
may withhold information "which if disclosed would en
danger the life and safety of any person" 1§87(2) (f)]. 
For obvious reasons, it is extremely unusual that this 
exception is appropriately cited. 

The seventh exception to rights- of access- states 
that an agency may withhold records or portions- thereof 
that: 

" ••• are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabulations 
or data; 
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ii. instructions to staff that affect 
the public1 or 

111. final agency policy or determin
ations ••• " !§87 (2) (g)]. 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhold intra-agency 
materials, .it must disclose statistical or factual data, 
instructions to staff that affect the public, or final 
agency policy or determinations found within such materials. 
According to the Assembly sponsor of _the amendments of the 
Freedom of Information Law, the exception is intended to 
enable an agency to withhold statements of opinion or ad
vice, but that the statistical or factual data upon which 
an agency relies for carrying out its duties should be made 
available (letter from Assemblyman Mark Siegel to Robert 
J. Freeman, July 21, 1977). Therefore, in my opinion, to 
the extent that the agenda contains statistical or factual 
data, instructions to staff that affect the public, state
ments of policy or determinations, :tt is accessible unless 
another ground for denial can properly be c±ted. 

Lastly, an agency may withhold records or portions 
thereof that "are examination questions or answers which 
are requested prior to the final administration of s-uch 
questions" !§87(2) (h)J. Stated differently, if an examin
ation question will be given in the future, the question 
and the answer may be withheld. 

The foregoing represent the only grounds for denial 
that may be cited to withhold records under the Freedom of 
Information Law. 

The following paragraphs concern the Open Meetings 
Law. 

First, it is emphasized that the state's highest 
court, the Court of Appeals, has construed the definition 
of "meeting" appearing in §97(1) of the Law expansively 
[see Orange County Publications v. Council of the City of 
Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947]. In brief, the 
Court held that any convening of a quorum of a public body 
for the purpose of discussing public business is a meeting 
that must be convened open to the public, whether or not 
there is an intent to take action, and regardless of the 
manner in which the gathering may be characterized. 
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Second, §97(3) of the Open Meetings Law defines 
"executive session" as that portion of an open meeting 
during which the public may be excluded. Further, §100 
(1) of the Open Meetings Law prescribes a procedure that 
must be followed by public bodies prior to entry into ex
ecutive session. The cited provision states that: 

"IU]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided however, that no action by 
formal vote shall be taken to appro
priate public moneys ••• " 

In view of the foregoing, an executive session may be held 
only after a public body has convened an open meeting. In 
addition, the motion must identify in general terms the sub
ject or subjects intended for discussion in executive session 
and e:arri.ed by a majority vote of the total memoership of a 
public body. Consequently, it is clear that an executive 
session is not separate and distinct from an open meeting, 
but rather is a portion of an open meeting. 

It is also important to point out that a public body 
cannot enter into executive session to discuss the subject 
of its choice. Paragraphs (a) through (h} of §100(1) of the 
Open Meetings Law specify and limit the subject matter that 
may appropriately be discussed during executive session. 

- -- I 

· · AoeorcH.n~ -t.e t.he mim1tes ·ef a :s1:>eeial~meeting held 
on September IS, the motfonto enter into executive session 
failed to identify the nature of the subject matter to be 
discussed. As such, the Open Meetings Law was apparently 
violated. The minutes of the .executive session held on 
September 18 indicate that the subject matter discussed 
concerned "proposals for additional space to accomodate 
.the public library." Based. upon a·~eview of the grounds 
for executive session, none. in.my view could appropriately 
have been cited to hold an executive session to discuss 
the proposals identified in the motion. 
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As in the case of the Freedom of Information Law, 
in which it is presumed that records are ava±lable unless 
they fall w.tthin one or more grounds for denial, it should 
be presumed under the Open Meetings Law that a public body 
must deliberate in full view of the public, except when an 
executive session may properly be convened. 

With regard to minutes of executive session,§101(2) 
of the Open Meetings Law requires that: 

"minutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final deter
mination of such action, and the date 
and vote thereon ••• " 

As I read §101(2), minutes of executive session must be com
piled only when action is taken in executive session. 

As such, public bodies may generally vote during a 
prepe:rly convened executive session, except in situations 
in which the vote concerns an appropriation of public 
monies. However, school boards must in my view vote in 
public in all instances, except when a vote is taken pur
suant to §3020-a of the Education Law concerning tenure. 

Section 105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law ••• less restrictive-with 
respect to public access than this 
article shall not be deemed super-
seded hereby." 

In this regard, §1708(3) of the Education Law, which per
tains to regular meetings of school boards, states that: 

"IT]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive 
sessions, at which sessions only 
the members of such boards or the 
persons invited shall be present." 
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While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held 
that: 

" ••• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session 
open to the public" II<ursch et al v. 
Board of Education, Union Free School 
District il, Town of North Hem~stead, 
Nassau County, 7 AD 2d 922 {19 9}].' 

Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an execu
tive session !United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2a 897 (197SjJ. 'conse
quently, according to judicial interpretations of the Edu
cation Law, §1708(3), school boards may take action only 
during meetings open to the public • 

Since §1708(3) of the Education Law is "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

In addition, §87(3) (a) of the Freedom of Information 
Law requires all public bodies to compile and makeaavaila
ble a voting record identifiable to every member of the 
public body in every instance in which the member votes. 

In view of the foregoing, a school board may delib
erate in executive session in accordance with §100 (1) of 
the Open Meetings Law, but it may not in my opinion vote 
during an executive session, except when the vote pertains 
to a tenure proceeding. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Si~.rnv---
Robert J. Freeman 
Executive Director 

cc: Shoreham-Wading River Central School District 
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-Dear Ms. Zamnik= 

Your letter dated. October 1 con·cern.i:ng access to in
formation in possession of the New York .State Identification 
and Intelligence System was received by this office on October 
12. 

I have contacted a representative of the Division of 
Criminal Justice Services on your behalf, who requested that 
I transmit your letter to that office for respqnse • . · Con
sequently, you will be receiving .a letter ·shortly from the 
Department of Criminal Justice Services which specifie·s the 
manner in which you can reques t records pertaining to you. 

As a gen_eral rna:tter, I bel_ieve that . the Division of 
Criminal Justice Services provides access to records per
taining to individuals to the individuals based upon sub
mission of fin~erprints. 

I hope that I have · been of some assistance. Should 
any further questions arise, please feel · f~ee to contact me. 

RJF: jm 

S/)cre:J-· f¾Ws. r, 
Robert J. Freerna~ 
Executive Director 

cc: Adam D'Alessandro 
Director of Data Systems 
Division of Criminal Justice Services 
Stuyvesant Plaza 
Executive Park Tower 
Albany, NY 12203 
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Dear Ms. Schroeder: 

I have received your letter of October 5 this morn
ing, which contains a "demand" that the Committee disclose 
your scores to you r e garding the examination for Registered 
Professional Nurse. · · 

Please be advised that the Committee on Public Access 
to Records is responsible for giving advice with respect to 
the Freedom of Information .Law. It does not maintain custody 
of records generally, nor does it have the capacity to com
pel an agency to comply with the Freedom of Information Law. 
Consequently, I have transmitted your reque~t to t he Records 
Access Officer of the a gency that does maintain custody• of 
the records in which you are interested, ·the State Education 
Department. 

It is also noted that I prepared an advi sory opinion 
at the request of a nurses' group in which it wa~ advised 
that records indicating the scores of nurses sneuld oe 1'Mde 
available to them under the Freedom of Information ·Law. 

I regret that I cannot be of greater assi stance. 
Should any further questions arise, please feel free .to 
contact me. 

~ .-·1·.~ . 
SiEerely, 

Ro ert gj; Freeman ~ 
Executive Director ' 

RJF:jm 

cc: Gene Snay, Records Access Officer 
Marcia Scharfman 
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Dear Ms. Morelli: 

October 15, 1979 

I have received your letter of October 11 in which 
you requested an interpretation of the Freedom of Infor
mation Law. In order to obtain clarification regarding the 
scope of your inquiry, it was suggested that I contact Ms. 
June Scott, President of Local 689. Ms. Scott specified 
your areas of inquiry and the following paragraphs will 
serve to respond to the points made during our conversation. 

It is emphasized at the outset that the Freedom of 
Information Law is based upon a presumption of access. In 
brief, §87(2) of the Law (see attached) is based upon a 
presumption of access. The cited provision states that all 
records in possession of an agency are available, except 
those records or portions thereof that fall within one or 
more grounds for denial appearing in paragraphs (a) through 
(h) of §87(2). In addition, §86(4) of the Law defines "record" 
to include any information in possession of an agency "in 
any physical form whatsoever". Consequently, all records 
in possession of government in New York are subject to rights 
of access granted by the Freedom of Information Law. 

The first question concerns access to a payroll roster. 
In this regard, §87(3) (b) of the Freedom of Information Law re
quires that each agency compile a payroll record consisting of 
the name, public office address, title and salary of all officers 
or employees of an agency. Two additional points should be 
made with respect to the payroll record. Although the Freedom 
of Information Law generally does not require an agency to 
create records in response to a request [see §89(3)], §87(3) 
of the Law requires agencies to create certain records, one 
of which is the payroll listing. Moreover, although the Law 
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provides that an agency may withhold records when disclosure 
would result in an unwarranted invasion of personal privacy 
[see §87(2) (b)], the courts held long before the passage of 
the Freedom of Information Law that payroll information is 
available to any taxpayer [see e.g. Chambers v. Kent, 201 
NYS 2d 439 (1960); Winston v. Mangan, 338 NYS 2d 654 (1972)]. 
As a general matter, the Committee has advised and the courts 
have upheld the notion that records that are relevant to the 
performance of the official duties of public employees are 
available, for disclosure in such instances would result in 
a permissible as opposed to an unwarranted invasion of per~ 
sonal privacy. 

The second question concerns rights of access to lists 
of individuals who may have passed a Civil Service examination. 
The lists to which you made reference are generally known as 
"eligible lists". In my opinion, once an eligible list is 
created, it is available under the Freedom of Information Law 
and §71.3 of the rules and regulations promulgated by the 
Department of Civil Service, which states that: 

"[E]ligible lists may be published 
with the standing of the persons 
named in the, but under no circum
stances shall the names of persons 
who failed examinations be published 
nor shall their examination papers 
be exhibited or any information given 
about them, except as provided in 
this regulation,and regulation four." 

As such, although a member of the public may not gain access 
to a list that includes the names of all candidates who took 
an examination, he or she may gain access to an eligible list 
that indicates the identity and standing of those who passed. 

Your last question concerns what has been identified 
as a "PR form", which is completed by an agency when a pro
motion or a new appointment is made. In my view, as the form 
has been described, it is accessible. Relevant to rights of 
access to the form is §87(2} (g), which states that an agency 
may withhold records or portions thereof that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ••• " 

The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter-agency or 
intra-agency materials, it must provide access to statistical 
or factual data, instructions to staff that affect the pub
lic, or agency policy or determinations found within such 
materials. Under the circumstances, the form that you de
scribed could be characterized as an intra-agency record. 
However, its contents would appear to consist of factual 
data, and a final determination made by an agency to grant 
a promotion or make an appointment. Further, as noted pre
viously, each agency must create a payroll record that in
cludes the name, public office address, title and salary of 
all officers or employees of the agency. When a promotion 
is granted or an appointment is made, I believe that such 
information would be reflected .,in the payroll record. There
fore, the information in which you are interested should be 
available by means of the form in question as well as the 
payroll record. 

To make a request, it is suggested that you follow 
the procedures contained in the regulations promulgated by 
the Committee (see attached). The regulations govern the 
procedural aspects of the Freedom of Information Law and have 
the force and effect of law. 

Lastly, it is noted that an agency may assess a fee 
for photocopying not in excess of twenty-five cents per 
photocopy, except when a.different provision of law enables 
an agency to assess a higher fee. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

cc: June Scott 

Sincerely, 

~f.~ 
Robert J. Freeman 
Executive Director 
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-Dear Mr. Riordan: 

I hav_e received your letters of September 29 and 
October 5 regarding your inability to gain access to records 
in possession of the Nassau county Civil Service Commission • 
Specifically, your letter of September 20 addressed to the 
County Civil Service Commission indicates that you have re~ 
quested records related to Exam No. 66-681 for police officers, 
which was given in 1976, as well as records regarding all 
subsequent qualifying examinations. 

In my view, the results of an examination need not 
be made available until an eligible list is created. 

To the best of my knowledge, candidates for police 
officer are required ·to engage in a series of examinations, 
including writte~medical, and physical agility examinations 
to qualify for employment. In this regard, I do not believe 
that an eligible list is or can be created until each aspect 
of the examination is completed. Further, S3.6 of the rules 
and regulations promulgated by the State Civil Service Com
mission provides in relevant part that: 

"[E]very candidate who attains a passing 
mark in an examination as a whole and 
who meets the standards prescribed, if 
any, for separate subjects or parts of 
subjects of the examination shall be 
eligible for appointment to the position 
for which he was examined and his name 
shall be entered on the eligible list 
in the order of his final rating ••• • 

Although the quoted provision does not make reference to 
access to eligible lists, it does make clear that an eligible 
list may be established only after candidates have attained 
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a passing grade in an examination 11 as a whole" and that the 
candidate must meet each of the standards prescribed sep
arately to qualify for a position. 

In view of the foregoing, it appears that the intent 
of §3.6 of the regulations is that an eligible list may be 
established only after the entire examination process has 
been completed. consequently, the names of candidates need 
not in my opinion be disclosed until they have fully qualified 
by means of passing each of the examinations they are re
quired to take. · 

Further, a list of names of candidates who took a 
particular examination need not in my opinion be made avail
able, for such a disclosure could result in the identification 
of candidates who failed an examination or a component thereof. 
As such, disclosure of a list of candidates taking an exam
ination could result in an unwarranted invasion of personal 
privacy pursuant to the provisions of §87(2) (b) of the Free
dom of Information Law. This contention is bolstered by 
§71.3 of the rules and regulations promulgated by the Depart
ment of Civil Service, which states that: 

"[E]ligible lists may be published 
with the standing of the persons 
named in them but under no circU,Jn
stances shall the names of persons 
who failed examination be published 
nor shall their examination papers 
be exhibited or any information given 
about them, except as provided in 
this regulation and regulation four.~ 

As such, although a member of the public may not gain access 
to a list that includes the names of all candidates who took 
an examination, he or she may gain access to an eligible list 
that indicates the identity and standing of those who passed. 

In sum, it would appear that neither the civil Ser-
vice Law, the rules and regulations promulgated thereunder, nor 
the Freedom of Information Law would permit access to records 
in which you are interested prior to the creation of an 
eligible list • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sincerely, 

~rf.~ 
Robert J. Freeman 
Executive Director 
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Dear Mr. Whalen: 

I have received your letter of October 4 as well as 
the materials appended to it. The contents concern both 
the Freedom of Information Law and the Open Meetings Law. 

According to the first paragraph of your letter, 
which concerns the necessity of having a tape recording 
of meetings of the School Board, a request was made at a 
meeting in August by a Board member to have an item placed 
on the. agenda for the next Board meeting. You have indi
cated further that although a motion was made to have the 
item placed on the agenda, reference to the motion does not 
appear in the minutes of the meeting. In this regard, 
§101 of .the Open Meetings Law {see attached) provides 
minimum requirements regarding the contents of minutes. 
Although it is clear that minutes of an open meeting need 
not include reference to every comment that was made at 
a meeting or consist of a verbatim transcript of a meet
ing, subdivision (1) of the cited provision states that 
minutes of open meetings "shall consist of a record or 
summary of all motions, proposals, resolutions and any 
other matter formally voted upon and the vote thereon." 
In view of the foregoing, if a motion was made during a 
meeting, whether or not it was carried, minutes of the 
meeting must in nr:f opinion include reference to the motion. 

According ·to the second paragraph of your letter, 
at a special meeting of the Board of Education held in 
May, a member of the Board voted by telephone. In 'rrr:f 
opinion, the Open Meetings Law precludes voting be tele
phone. Section 97(1) of the Law defines "meeting" to 
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mean "the official convening of a public body for the pur
pose of discussing public business." Similar language re
garding the convening of a public body wa~ found in the Open 
Meetings Law as originally enacted, and which was in effect 
at the time of the meeting held in May. Further, the defini
tion of "public body" appearing in §97(2) of.the Law makes 
reference to the requirement that an entity act by means of 
a "quorum". "Quorum" is defined in §41 of the General Con
struction Law and specifically requires that a public body 
can act only be means of a quorum "at a meeting". Since a 
public body cannot perform its duties without having first 
accomplished an act of "convening", I believe ·that the pre
sence of members is required. Consequently, a member of a 
public body cannot in my opinion vote in absentia by means 
of a telephone call. Such activity would .1:n :my view be con~
trary to the thrust of the provisions cited above and the 
Open Meetings Law in general, which is intended to open the 
deliberative process to the public. 

The third paragraph in your letter indicates that 
you were billed for a copy of a ·tape recording furnished 
to you by the School District. In this regard, you have 
questioned the capacity of the District to·charge a trustee 
for reproducing a tape. Similar questions have arisen in 
the past and it has consistently been advised that a member 
of a school board, for example, acting independently and 
not under the aegis of the board should be accorded the 
same treatment as any member of the public. If your re
quest had been made at the direction of a majority of the 
members of the School Board, I believe that it would be 
inappropriate to assess a fee. However, if the request 
was made independently, it would appear that the Board 
could assess a fee for reproduction of the tape recording 
based upon the actual cost of reproduction. 

The second page of your letter makes reference to 
an opinion from Robert Stone, Counsel to the State Educa
tion Department, in which he advised that minutes of execu
tive session are not required under the Education Law. I 
agree with Mr. Stone's contention. Section 101(2} of the 
Open Meetings Law provides that: 

"IM]inutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final deter
mination of such action, and the date 
and vote thereon ••• " 
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Therefore, minutes of executive session are required to be 
compiled only when action is taken during executive session. 

Public bodies may generally vote during a properly 
convened executive session,·except in situations in which 
the vote concerns an appropriation of puolic menies. How
ever, school boards must in my view vote in public in all 
instances, except when a vote is taken pursuant to §3020-a 
of the Education Law concerning tenure. 

Section 105(2) of the Open Meetings Law states that: 

"IA]ny provision of general, special 
· • or local law ••• less restrictive with 

. respect to public access than thi.s 
article shall not be deemed super~ 
seded hereby." 

In this regard, §1708(3) of the Education Law, which per~ 
tains to regular meetings of school boards, states that: 

"IT]he meetings of all.such boards 
shall be open to the public but the 
said boards may hold executive 
sessions, at which sessions only 
the members of such boards or the 
persons invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held 
that: 

" ••• an executive session of a board 
of education is available only for 
purposes of discussion and.that all 
formal, official action of the board 
must be taken in general session 
open to the public" IKursch,et al v. 
Board of Education, Unien~Free School 
District il, Town of North Hempstead, 
Nassau County, 7 AD 2d 922 (1959}]. 

Moreover, in a more recent decision construing subdivision 
(3} of §1708 of the Education Law, the Appellate Divis-ion 
invalidated action taken by a school board during an execu
tive-session !United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975) ]. Conse
quently, according to judicial interpretations of the Edu
cation Law, §1708(3), school boards may take action only 
during meetings open to the public. 
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Since §1708(3) of the Education Law ts "less restric
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

In addition, §87(3) {a) of the Freedom of Information 
Law requires all public bodies to compile and make availa
ble a voting record identifiable to every member of the 
public body ±n every instance in which the member votes. 

In view of the foregoing, a school board may delib
erate in executive session in accordance with §100(1} of 
the Open Meetings Law, but it may not in my opinion vote 
during an executive session, except when the vete pertains 
to a tenure proceeding. 

Your final·question concerns the use and maintenance 
of a ''Freedom of Information" form. I may have suggested 
to you in the past that the Committee has advised that the 
public is not required to complete a prescribed fo:rtn in 
order to apply for records. Contrarily, the Committee has 
advised that any request made in writing that reasonably 
describes the records sought should be sufficient. In 
.addition, the Committee's regulations (see attached} state 
that although an agency may require that a request be put 
in writing, it need not. For example, if a request is made 
for a record that is readily accessible, perhaps an oral 
request would be acceptable, if a request is made for several 
·records that would involve a search and a review of their 
contents, it is likely that a written request would be re
quired. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free t0 contact me. 

Sincerely, 

Ro~isFr-[[~r-----
Executive Director 

RJF:jm 

Encs. 

cc: G. Guy DiPietro, Superintendent 
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-Dear Mr. Cannon: 

I have received your letter of October 8. Your in
quiry concerns the ability of a member of the public to gain 
access to "the records related to his or her score and evalu
ation affecting eligibility for appointment" to a position 
after having taken the state trooper examination • 

In this regard, I have enclosed copies of the Freedom 
of Information Law and the regulations promulgated by the 
Committee, which govern the procedural aspects of the law and 
have the force and effect of law. In brief, the Freedom of 
Information Law provides that all records in possession of 
an agency are available, except those records or portions of 
records that fall within one or more grounds for denial appearing 
in §87(2) (a) thro~gh (h) of the Law. 

Under the circumstances, I believe that rights of access 
to a score and an evaluation regarding eligibility depend 
upon the creation of an "eligible list". 

To the best of my knowledge, candidates for police 
officer are required to engage in a series of examinations, 

- including written, medical, and physical agility examinations 
to qualify f or employment. In this regard, I do not believe 
that an eligible list is or can be created until each aspect 
of the examination is completed. Further, §3.6 of the rules 
and regulations promulgated by the State Civil Service. Com
mission provides in relevant part that: 
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"[E]very candidate who attains a passing 
mark in an examination as a whole and 
who meets the standards prescribed, if 
any, for separate subjects or parts of 
subjects of the examination shall be 
eligible for appointment to the position 
for which he was· examined and his name 
shall be entered on the eligible list 
in the order of his final rating ••• " 

Although the quoted provision does not make reference to 
access to eligible lists, it does make clear that an eligible 
list may be established only after candidates have attained 
a passing grade in an examination "as a whole" and that the 
candidate must meet each of the standards prescribed sep
arately to qualify for a position. 

In view of the foregoing, it appears that the intent 
of §3.6 of the regulations is that an eligible list may be 
established only after the entire examination process has 
been completed • 

Further, a list of names of candidates who took a 
particular examination need not in my opinion be made avail
able, for such a disclosure could result in the identification 
of candidates who failed an examination or a component thereof. 
As such, disclosure of a list of candidates taking an exam
ination could result in an unwarranted invasion of personal 
privacy pursuant to the provisions of §87(2) {b) of the Free
dom of Information Law. This contention is bolstered by ' 
§71.3 of the rules and regulations promulgated by the Depart
ment of Civil Service, which states that: 

11 [E]ligible lists may be published 
with the standing of the persons 
named in them but under no circum
stances shall the names of persons 
who failed examination be published 
nor shall their examination papers 
be exhibited or any information given 
about them, except as provided in 
this _regulation and regulation four." 

As such, although a member of the public may not.gain access 
to a list that includes the names of all candidates who took 
an examination, he or she may gain access to an eligible list 
that indicates the identity and standing of those who passed • 
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It is also emphasized that §89{3) of the Freedom of 
Information Law states that an agency is not required to create 
a record in response to a request. Therefore, if records 
have not yet been produced that relate to an individual's 
score or eligibility, the agency need not create such records 
in response to a request. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs • 

reeman 
Director 
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Councilwoman Michelle Powers 
Town of Southeast 
Brewster, New York 10509 

Dear Councilwoman Powers: 

I have received your letter of October 9 and thank 
you for your interest in complying with the Open Meetings 
Law. 

The first question concerns the application of the 
Law to an industrial development agency. In 1n'J opinion, 
an industrial development agency is a "public body" subject 
to the Open Meetings Law in all respects. Section 97(2) 
of the Law as amended defines "public body" to mean: 

" ••• any entity, for which a quorum is 
required in order to conduct public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty
six of the general construction law, or 
committee or subcommittee or other 
similar body of such public body." 

Further, §856(2) of the General Municipal Law, which con
cerns the organization of industrial development agencies, 
provides that such an agency "shall be a corporate govern
mental agency, constituting a public benefit corporation". 
Since §66 of the General Construction Law defines "public 
corporation" to include a public benefit corporation, such 
as an industrial development agency, the corporate board of 
directors of an industrial development agency is an entity 
which consists· of at least two members, is required to act 
by means of a quorum (see General Construction Law, §41) and 
performs a governmental function for a public corporation. 
Therefore, it is a "public body" as defined by §97(2) of the 
Open Meetings Law. 
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A town board of ethics is in my view also a "public 
body" subject to the Open Meetings Law based upon similar 
reasoning as that offered'with respect to industrial develop
ment agencies. An ethics board.is an entity consisting of 
at least two melt'lbers that is required to act by means of a 
quorum and that performs a governmental function fer a public· 
corporation, a town. It.is noted, however, that mu.ch e,f the 
business of an ethics·board could be conducted·du:rtng an 
exe·cutive session. In this regard, §97 (3J of the Open Meet ... 
ings Law defines "executive session" to -mean that·pertion of 
an open meeting during which the public may be excluded. 
Further, one of the grounds for executive session, §100(1} (f) 
gtates th.at a public body may enter into executive session to 
discusss 

"the medical, financial, credit or 
employment history of a particular 
person or corporation, or -matters 
leading to the appointment, employ
ment, promotion, demotion, discipline, 
suspension, dismissal or removal of 
a particular person or corporat:ton ••• '' 

Since discussions would likely deal with the employment 
history of a particular individual or a matter lead±~g·to 
the discipline of a particular individual, discussions ±n 
executive session could be held ·in many instances oy a ·town 
ethics board. 

Your final question is whether minutes of such boards 
or agencies are required. Section 101 of the Open Meetings 
Law concerns the minimum requirements of minutes and the 
time limits during which the minutes must be compiled and 
made available. Subdivision (1) of §101 concerns minutes 
of open meetings and states that such minutes shall consist 
of "a record or summary of all motions, proposals, resolutions 
and any other matter formally voted upon and the vote thereon." 
Subdivision (2) states that "IM] inutes shall be taken at 
executive session of any action that is taken by formal vote 
which shall consist of a record or summary of the final deter
mination of such action, and the date and vote thereon ••• " 
Subdivision (3) provides that minutes of open meetings must 
be compiled and made available within two weeks of the meet
ings and that minutes of executive sessions must be availa-
ble within one week of an executive session • 
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It is noted that §101(2} concern±n9 minutes of execu-. 
tive session states that those minutes "need not include any 
matter which is not required to be made public by the freedom 
of information law ••• " With respect to an ethics board, it 
is possible that some aspects of minutes could result in an 
"unwarranted invasion of personal privacy" if disclosed. 
Under such circumstances; records or portions thereof which 
if disclosed would result in an unwarranted invasion of per
sonal privacy may be withheld under §87(2) (b} of the Freedom 
of Information Law. Nevertheless, it is emphasized that this 
Committee had advised and the courts have upheld the notion 
that disclosure of records relevant to the performance of 
the official duties of public employees are available, for 
disclosure in such instances would result in a permissible 
as opposed to an unwarranted invasion of personal privacy 
!see e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 
905 (1975) 1 Gannett Co. v. County of Monroe, 59 AD 2d 309 
(1977) 1 and Montes v. State, 406 NYS 664 (Court of Claims, 
1978)]. Therefore, if, for example, an ethics board deter
mines that a particular public employee should be disciplined, 
records indicating the disciplinary action would in my view 
be available • 

I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Si~<lJ; 
Robert J. Freeman 
Executive Director 
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-Dear Mr. Romanchak: 

Your letter addressed to the Department of State 
has been transmitted to the Committee on Public Access to 
Records, which is housed in the Department o f State and is 
responsible for advising with respect to the Freedom of 
Information Law. 

Your letter indicates that you are interested in 
obtaining all records concerning you for the period of 
thirty-seven years in which you were a resident of New York . 

Please be advised that New York State does not mai n
tain a central location for storage of its records, nor does 
it maintain an index that identifies all records pertaining 
to particular individuals. Further, §89(3) of the Freedom 
of Information Law, a copy of whi ch is enclosed, requires 
that an individual "reasonably describe" the records in 
which he or she is interested in obtaining. It is also noted 
that the regulations promulgated by the Committee {see 
attached), which have the force a.nd effect of law, require 
that each agency designate a "records access officer" re
sponsible for responding to requests for records under the 
Freedom of Information Law. As such, it is suggested that 
you direct requests individually to the agencies that you 
believe may have possession of records pertaining to you. 

Also enclosed is a pamphlet entitled "The New Freedom 
of Information Law and How to Use It" which may be useful 
t o you. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs • 

Sincerely, 

~fJ·(~ 
Robert J. Freeman 
Executive Director 
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Dear Mr. Weichbrodt: 

I have received your letter of October 13 regarding 
your ability to copy records contained w±~hin · the "Inter
pretation Service" maintained by . the Unemployment Insurance 
Division of the Department of Labor • 

Several telephone calls have been made on your be
half to gain information regarding the InterpretqttonSer~ 
vice. I have been informed that the · contents of the Inter
pretation Service are accessible to the public. Further, 
the fee for copies would be twenty-five cents for the first 
page and ten cents thereafter for pages or _portions thereof. 
The policy is in my view completely consistent with the 
Freedom of; Information Law, which provides that an applicant 
may request copies of accessible records upon payment or 
offer to pay a prescribed fee. In addition, the Freedom 
of Information Law provides that an agency may charge no 
more than twenty-five cents per photocopy, unless a different 
fee is otherwise prescribed by law. 

To obtain -copies. of the records in wnicn you are 
inte rested, it has been suggested that you transmit a 
written request describing the records in which you are 
interested to: 

Florence Dreizen 
Deputy Industrial Commissioner 

for Legal Affairs 
Department of Labor 
Two World Trade center 
New York, New York 10047 
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I hope that I have been of some as·s-±s·tance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Nv~S-fw 
Robert J. Freeman ~ 
Executive Director 
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Donald A. MacHarg, Esq. 
Special Assistant for 

Legal Affairs 
New York State Department 

of Health 
Tower Building 
Empire State Plaza 
Albany, New York 12237 

Dear Mr. MacHarg: 

Re: Park Terrace 
Nursing Home 

Thank you for sending me a copy of your deter
mination rendered on appeal relative to a request for 
audits regarding the Park Terrace Nursing Home con
ducted by the Department of Health. 

I concur with your determination to grant access, 
notwithstanding the opinion expressed by James E. Kohler, 
Special Assistant Attorney General for the Special Pro
secutor for Nursing Homes. 

As you are aware, the Freedom of Information Law as 
originally enacted in 1974 specifically granted access to 
"internal or external audits". Further, the amendments to 
the Freedom of Information Law effective January 1, 1978, 
strengthened the statute by reversing its presumption. 
Rather than providing access to particular categories of rec
ords as in the case of the original statute, the new Law 
provides that all records in possession of an agency are 
available, except to the extent that recor.ds or portions 
thereof fall within one or more grounds for denial enumer
ated in §87(2) (a) through (h). 

From my perspective, although the audits in question 
may be relevant to litigation, they are nonetheless avail
able. If, for example, the audits were requested prior to 
the initiation of an investigation or litigation, they would 
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in my view be unquestionably accessible under the Freedom 
of Information Law, as originally enacted and as amended. 
Further, it is also clear that the audits were prepared in 
the ordinary course of business and do not constitute 
material prepared for litigation. 

I disagree with the interpretation offered by Mr. 
Kohler concerning §3102(f) of the CPLR. The cited provision 
states that: 

"[IJn an action in which the state 
is properly a party, whether as 
plaintiff, defendant or otherwise, 
disclosure by the state shall be 
available as if the state were a 
private person, except that it may 
be obtained only by order of the 
court in which the action is pending 
and except further that it may not 
include interrogatories or requests 
for admissions." 

I offer several points with respect to the quoted provision. 

First, if Mr. Kohler's interpretation is correct, 
the Freedom of Information Law would be of absolutely no 
effect when the state is involved in litigation, regard
less of the nature of records requested, the reason for 
which records were compiled, or the date of their compilation. 
In my opinion, such an interpretation would be unreasonable, 
for it would effectively nullify rights of access granted 
by the Freedom of Information Law when the state becomes 
involved in litigation, even if the records would otherwise 
be accessible as of right. 

Second, should Mr. Kohler's interpretation be correct, 
other prohibitions from disclosure would be unnecessary 
with regard to the state. Stated differently, the state 
would never be required to contend that records should be 
withheld on the basis that they constitute material prepared 
for litigation, or attorney work product, for example, if 
§3102(f) of the CPLR were as broad as Mr. Kohler has sug
ested. In short, no statute pertaining to disclosure that 
either grants or prohibits access would be operative under 
Mr. Kohler's interpretation • 
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Third, I think it is important to note that there 
is a distinction between disclosure under the CPLR and dis
closure under the Freedom of Information Law. The former 
pertains to the release of information that is inaccessible 
to all but those who have .an interest in the litigation. 
As a general rule, discovery is available only to those who 
can demonstrate that records are "material and necessary" 
to their participation in litigation. The Freedom of Infor
mation Law, however, provides that accessible records are 
available to any person, notwithstanding the status or in
terest of an applicant [see Burke v. Yudelson, 368 NYS 2d 779, 
aff'd 51 AD 2d 673, 378 NYS 2d 165]. As such, unlike CPLR 
disclosure devices, the Freedom of Information Law requires 
no showing of materiality or relevance. Very simply, the 
only question that may arise under the Freedom of Information 
Law when a request is received involves the extent, if any, 
to which records or portions of records fall within one or 
more of the grounds for denial. 

Lastly, the Advisory Committee's notes appearing in the 
Consolidated Law Service)s publication of the CPLR regarding 
subdivision (f} of §3102 indicates that the provision was 
added a-t the suggestion of the Department of Law, but it also 
states that "[I]t is contemplated ••• that disclosure will be 
rather freely granted by the Court of Claims". Based upon 
the quoted language, it would appear that §3102(f) was in
tended to pertain to litigation before the Court of Claims. 
As such, in the instant situation, I do not believe th~t 
§3102(f} is relevant, or that it can be appropriately cited 
as a ground for withholding. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: James E. Kohler 

Sincerely, 

~~ 
Robert J. Freeman 
Executive Director 
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Mr. John J. Sheehan 
J. J. Sheehan Adjusters, Inc. 
P.O. Box 604 
Binghamton, New York 13902 

Dear Mr. Sheehan: 

I have received your letters of October 2 and October 9 
as well as responses to your inquiries made by the City of 
Binghamton. 

Since we have discussed the policy adopted by the 
City of Binghamton regarding your requests, I would prefer 
not to provide-additional commentary on the subject at this 
time. However, I would like to discuss your comments regard
ing the "police blotter" furnished to you by the City of 
Olean. 

As I may have explained three or four years ago, the 
term "police blotter" has never been specifically defined by 
either a statute or regulation. On the contrary, it is a 
term that has been developed over a period of years by means 
of custom and usage. For example, shortly after the original 
Freedom of Information Law became effective in 1974, the 
Committee invited several chiefs of police to discuss the Law 
and the scope of the term "police blotter". Very simply, 
since the term is not specifically defined, police depart
ments across the state have adopted differing points of view 
regarding their contents.· Some police departments state 
that they do not maintain a police blotter but rather records 
characterized as "incident reports" or "aid its". In some 
instances, the reports so classified might be considered 
"police blotters" by some. In short, there appears to be no 
specific definition of the nature and contents of a police 
blotter, other than the direction provided in the litigation 
in which you were involved, Sheehan v. City of Binghamton • 
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Based upon that determination, it would appear that 
the record designated as a police blotter by the City of 
Olean contains more information than the document that has 
traditionally been considered a police blotter. To be sure, 
I am not contending that the City of Olean has adopted a 
policy that is in any way wrong. On the contrary, I am 
merely suggesting that the term "police blotter" means dif
ferent things to different police d~partments. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

bee: Paul A. DiNardo 
Hon. Alfred J. Libous 
John W. Park 

Sincerely, 

M -s_ fALM--
Robert J. Freeman 
Executive Director 
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Mr. Henry Gaskin 
#78-C-0491 
Drawer B 
Stormville, New York 12582 

Dear Mr. Gaskin: 

October 22, 1979 

I have received your letter of October 14. 

As requested, enclosed is a copy of the Committee's 
regulations, which govern the procedural aspects of the Free
dom of Information Law and have the force and effect of law. 

In addition, you have inquired whether the District 
Attorney's office in Brooklyn and the New York City Police 
Department are considered "agencies" under the Freedom of 
Information Law. 

In my opinion, since the definition of "agency" appear
ing in §86(3) of the Law includes any governmental entity 
performing a governmental function, all district attorneys 
offices and police departments are in my opinion subject to 
the Freedom of Information Law. It is also noted that I 
have had contact with both of the offices to which you made 
reference, and it is clear that they agree that they are sub
ject to the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Sinc~~~f~ 
Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

COMMITTEE MEMBERS 
DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 

(518) 474-2518, 2791 
T. ELMER BOGARDUS 
THOMAS H. COLLINS 
MARIO M. CUOMO 
WALTER W. GRUNFELD 
HOWARD F. MILLER 
JAMES C. O'SHEA 
BASIL A. PATERSON 
IRVING P. SEIDMAN 
GILBERT P. SMITH, Chairman 
DOUGLAS L.TURNER 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN October 24, 1979 

• 

Chief William E. 
Chief of Police 
Town of Cicero 
Town Hall 
Cicero, New York 

Slattery 

13039 

Dear Chief Slattery: 

I have received your letter of October 18. Your 
inquiry concerns a situation in which the Town Supervisor, 
Mr. Girard Hogan, has advised the Police Department that 
he wishes to inspect all the police files in possession of 
the Police Department. Your question is whether the Super
visor has the right to do so. 

In my opinion, when a member of a town board or a town 
supervisor seeks to act unilaterally, he or she has no 
greater right to inspect records under the Freedom of In
formation Law than any member of the public. Stated dif
ferently, unless otherwise provided by law, I believe that 
the Town Supervisor cannot act independently without the 
consent of the majority of the total membership of the Town 
Board. As such, the rights of the Supervisor with respect 
to access to Police Department records are governed by the 
provisions of the Freedom of Information Law and other 
applicable statutes concerning access to Police Department 
records. 

For example, although the Freedom of Information Law 
is based upon a presumption of access, §87(2) (e) provides 
that an agency may withhold records compiled for law enforce
ment purposes under circumstances specified in the Law. 
Further, since you indicated that the son of the Supervisor 
was arrested, it is important to note that if the person 
arrested is considered a juvenile, §784 of the Family Court 
Act provides that police records related to the arrest and 
disposition of a person subject to the Family Court Act: 
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" ••• shall be withheld from public 
inspection, but such records shall 
be open to inspection upon good 
cause shown by the parent,·guardian, 
next friend or attorney of that 
person upon the written order of a 
judge of the family court in the 
county in which the order was made 
or, if the person is subsequently 
convicted of a crime, of a judge of 
the court in which he was convicted." 

In view of the foregoing, a court order would be required 
to permit inspection of records subject to the provision~ 
of §784 of the Family Court Act. 

You have also stated that it is your understanding 
"that anyone who allows access to confidential police files 
without proper authority may be prosecuted". I agree with 
your contention, for the provisions of the Family court Act 
cited earlier as well as other statutes applicable to cer
tain police records require confidentiality. Further, 
although I am not suggesting that such a situation would 
arise, it is important to note that §175.20 of the Penal Law 
states that: 

"[A] person is guilty of tampering 
with public records in the second degree 
when, knowing that he does not have the 
authority of anyone entitled to grant 
it, he knowingly removes, mutilates, 
destroys, conceals, makes a false entry 
in or falsely alters any record or 
other written instrument filed with, 
deposited in, or otherwise constituting 
a record of a public office or public 
servant." 

In addition, §175.25 of the Penal Law states that: 

11 [A] 'person is guilty of tampering 
with·:public records in the first 
degree when, knowing that he does not 
have the authority of anyone entitled 
to gran it, and with intent to de
fraud, he knowingly removes, mutilates, 
destroys, conceals, makes a false entry 
in or falsely alters any record or 
other written instrument filed with, 
deposited in, or otherwise constituting 
a record of a public office or public 
servant." 
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In sum, I would like to reiterate the two basic 
points made in the preceding paragraphs. First, I do not 
believe that the Town Supervisor or his designee when 
acting unilaterally and without the consent of the majority 
of the total membership of the Town Board has any greater 
rights under the Freedom of Information Law than a member 
of the public. Second, it is clear that some records in 
possession of a police department are confidential and 
cannot be disclosed except by means of a court order. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Si~c,fre!' . ;"-

~\; ,_\_,"..\ -~' t.\~J.t-
Robert J. Freeman 
Executive Director 

cc: Girard M. Hogan, Town Supervisor 
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Dear Ms. Fiore: 

I have received your letter of October 15 regarding 
rights of access to a "guidelines and exemption" code used 
by your appointed assessor performing his duties. 

In my opinion, to the extent that such records exist, 
they are accessible, for they are reflective of the policy 
used by an assessor to carry out "his duties. Since S87(2) (g) 
(iii) of the Freedom of Information Law specifically pro- · 
vides that agency policy found within inter-agency or intra
agency materials is accessible, the records should be avail
able to you. 

However, I would like to point out that I contacted 
an attorney for the Division of Equalization and Assessment 
on your behalf to obtain additional information regarding 
your inquiry. I was informed that to the extent that records 
exist analogous to those described, they would not likely 
be particularly helpful to you since they contain only minimal 
and basic information. Nevertheless, if you wish to request 
the exemption code or similar information, it is suggested 
that you write to: 

Steven Harrison, Esq. 
Office of Counsel 
Division of Equalization and Assessment 
Agency Building 4 
Empire State Plaza 
Albany, New York 12223 
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It is also noted that the Freedom of Information Law 
permits agencies to charge up to twenty-five cents per photo
copy when records are reproduced. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

bee: Steven Harrison, Esq . 

Sincerely, 

~~~ 
Robert J. Freeman 
Executive Director 
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Mr. Joseph Fournier 
77-A-3575 
Box B 
Dannemora, NY 12929 

Dear Mr. Fournier: 

I have received your letter of October 16 relative 
to a denial of access to the subject matter li.st and rules 
and regulations of the Office of Court Administration; 
You also attached a letter of appeal addressed to the Hon. 
Herbert B, Evans, Chief Administrative Judge. 

In your letter to Judge Evans, you obviously cited 
points that I have made in advisory opinions regarding 
the status of the Office of Court Administration under 
the Freedom of Information Law. 

Once again, I must ex.press my disagreement with 
the stance taken by the Office of Court Administration. 
From my perspective, the exemption _from coverage of the 
Freedom of Information Law of the "judiciary" is intended 
to apply only to courts. In my view, the Office of Court 
Administration is not a court and has no authority to 
interpret the LaWJ Consequently, I must continue to ad
vise that the Office of Court Administration is in my 
opinion an "agency" subject to the Freedom of Information 
Law in all respects. 

Should my point of view be accepted judicially 
(I believe that the issue is now being litigatelil, the 
Office of Court Administration would be required to develop 
rules and regulations no more restrictive than those prom
ulgated by the Committee. In addition, it would also be 
required to devise a subject matter list of its records 
in accordance with §87(3) (c} • 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

Sincerely, 

Ro~ie§t-..-----
Executive Director 

RJF:jm 

cc: Hon. Herbert B. Evans 
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Ms. Lucy Wrightington 
Town Clerk 
Box 275 
South Otselic, NY 13155 

Dear Ms. Wrightington: 

October 29, 1979 

Thank you for your letter of October 24 and your 
interest in complying with the Freedom of Information Law. 

Your inquiry concerns the ability of members of the 
public to inspect tax books in possession of the Town of 
Otselic. Further,. you have cited a provision of law which 
states that the books in question are available "to the in
spection of any taxpayer or registered voter." The ques
tion is whether the quoted provision restricts· inspection 
to taxpayers or registered voters of the Town only, or 
whether others, such as non-residents, are entitled to in
spect the books. 

In my opinion, the tax books as well as other records 
that are accessible under the Freedom of Information Law are 
available to ·the inspection of any person. 

My contention is based upon judicial decisions ren
dered years ago under the General Municipal Law, §51, as 
well as the Freedom of Information Law. Specifically, as 
early as 1905, the Court of Appeals in Matter,of Egan {205 
NY 147) held that "any taxpayer" essentially means any per
son. Further, in a much more recent decision, it was held 
that the Freedom of Information Law "broadens the category 
of those to whom records are required to be made available 
beyond the disclosure required by" other provisions of law 
which restri-ct ac-cess to taxpayers or qualified voters, for 
example I see Matter of Duncan, 394 NYS 2d 362 (19771] , More
over, the courts have held under the Freedom of Information 
Law that accessible records should be made available to any· 
person, "without regard to status or interest" lsee Burke 
v. Yudelson, 51 AD 2d 673 (1976)]. 
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In sum, it is my opinion that the Freedom of Infor
mation Law places no restrictions in te1'IUS- of rights of 
access, based upon the status of an applicant for records. 
Very simply, I believe that records that are accessible to 
a member of the public who is a taxpayer or registered 
voter of the Town are available to any person, regardless 
of where that person resides. 

I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Ro~~ 
Executive Director 

RJF:jm 
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-Dear Mr. White: 

I have received your letter of October 15 regarding 
your difficulty in obtaining records relating to an appli
cation for a Community Development Block Grant from the 
Town of Wilson. · 

In order to obtain additional information regarding 
the situation, I have taken the liberty of contacting Ms. 
Marilynn Allgeier, the Town Clerk. Ms. Allgeier informed 
me that there was never an intent to withhold the information 
in which you were interested. On the contrary, it appears 
that the firm that prepared the pre-application for the Town 
was late in submitting the information to the Town. I be
lieve that the lateness of the transmission of information 
from the firm to the Town resulted in the delay. Further, 
Ms. Allgeier informed me that Mrs. White has obtained the 
information in question. 

As a general matter, however, both the Freedom of In
formation Law and the regulations promulgated by the Com
mittee, which have the force and effect of law, require that 
an agency respond to a request within five business days of 
the· receipt of a request (see attached, Freedom of Information 
Law §89(3); regulations §1401.S(d)). Within five business 
days of receipt of a request, the agency has three options. 
It can grant acce~s, deny access in wr

1
iting, ·or, if for 

example, more time is needed to locatet records or determine 
rights of access, the agency may acknowledge receipt of 
a request in writing and take ten additional business days 
to determine to grant or deny access • 
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It is suggested that you review the regulations, 
which specify the nature of the response that must be 
given by government and the appeal process should an_ 
agency deny access to records. 

I hope that I have been of some assistance. Should 
any further questions arise, pl.ase feel free to contact me. 

RJF/kk 

Encs. 

bee: Marilynn Allgeier 

Robert J. Freeman 
Executive Director 
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. .. - psman 

Dear Mr. Lipsman: 

I have received your. letter of October 20 ~oncerntn9 
a request for photocopies of transcripts of sixty-five 

. graduates of the City College program in the social foun
dations of education. Your request specifies that you are 
not interested in the names or other identifying details per
taining . to the individuals to ~horn the transcripts re-
late. 

The provisions of the New York Freedom of Infor
mation Law as well as the federal Family Educational Rights 
and Privacy Act are relevant to your inquiry . Those enact
ments respectively enable or require an ageney to withhold 
information to protect personal privacy. In the case of 
the Freedom of Information Law, §89(21 lbl provides that an 
agency may withhold information when disclosure would result 
in "an unwarranted invasion of personal privacy". It is 
noted that the Freedom of Information Law is perm.tsaiver 
while an agency. may deny access to certain records, there 
is no requirement that an agency must deny access to records. 
Conversely, the Family Educational Rights and Privacy Act 
requires an educational agency or institution subject to 
the Act to withhold education records from third parties 
when disclosure could identify a particular s-tudent or stu-. 
dents. 'l'he Act es~entially prohibits disclosure of student 
records except when a request is made by a parent of a stu
dent under the age of eighteen or an eligible student to 
whom a record pertains who has reached the age of eighteen • 
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Under the circumstances, I do not feel that it would 
be appropriate to advise that the records are either avail
able or deniable. Without greater knowledge of the contents 
of particular transcripts, the uniqueness of the program or 
the-variation among the courses that may have been taken, for 
example, I do not feel that I could advise without hesitation 
that disclosure would or would not identify particular stu
dents in the program. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:jm 

R bert J. Freeman 
Executive Director 
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-Dear Mr. Chancer: 

Thank you for your letter of October 27. Your in
quiry concerns rights of access to records regarding the 
attendance of the Superintendent of the Lakeland School 
District • 

In my opinion, to the extent that records of atten
dance of public employees exist, they are available. 

It is emphasized at the outset that the Freedom of 
Information Law generally grants access to existing records. 
Consequently, an agency is not obliged to create a re-
cord in response to a request. Therefore, if records are 
not kept regarding the attendance of the Superintendent, 
they need not be created in response to a request. However, 
if such records do exist, they are subject to rights of 
access granted by the Freedom of Information Law. 

Further, the Freedom of Information Law is based 
upon a presumption of access. Specifically, §87(2) of the 
Law (see attached) states that all records in possession 
of an agency are available, except to the extent that records 
or portions thereof fall within one or more enumerated cate
gories of deniable information appearing in paragraphs (a) 
through (h) of the cited provision. 

Under the circumstances, I do not believe that any 
of the grounds for denial could appropriately be asserted 
with respect to attendance records. 
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. . 
While §87(2) (b) of the Freedom of Information Law 

provides that an agency may withhold records or portions 
thereof which if disclosed would result in an "unwarranted 
invasion of personal privacy," case law interpreting the 
privacy provisions of the Law in my view can be cited as a 
basis for disclosure. The courts have consistently deter
mined that public employees require less protection in terms 
of privacy than the public generally. In brief, the courts 
have held that records that are relevant to the performance 
of the official duties of public employees are accessible, 
for disclosure would result in a permissible as opposed to 
an unwarranted invasion of personal privacy [see e.g. Farrell 
v. Village Board of Trustees, 372 NYS 2d 905 (1975); Gannett 
Co. v. County of Monroe, 59 AD 2d 309 (1977); and Montes v. 
State, 406 NYS 2d 664 (Court of Claims, 1978)]. Conversely, 
portions of records that identify public employees which have 
no relevance to the performance of their official duties may 
justifiably be withheld, for disclosure would in such in
stances result in an unwarranted invasion of personal pri
vacy (see e.g., Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, 
Nov. 22, 1977) . 

Although the records in question would identify a 
particular public employee, the case law cited above in 
my opinion indicates that the records would be available, 
for they are relevant to the performance of the official 
duties of a public employee. 

Another ground for denial that might be cited is 
§87(2) (g}, which states that an agency may withhold records 
or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ••• " 



I 

• 

Mr. Leo Chancer 
October 31, 1979 
Page -3-

. 
The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter-agency or 
intra-agency materials, it must provide access to statistical 
or factual data, instructions to staff that affect the pub
lic, or final agency policy or determinations found within 
such records. In this case, attendance records could likely 
be characterized as "intra-agency" materials. Nevertheless, 
the portions of the attendance records in which you are inter
ested that indicate the times during which the Superintendent 
was present would constitute factual data. -Therefore, I 
believe that the information that you are seeking, to the 
extent that it exists, should be made available under the 
Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Enc. 

cc: Dr. William McPhee 

Sincerf:!ly, 

·~s-~. 
Robert J. Freeman 
Executive Director 
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New York Educators Association 
107 Washington Avenue 
Albany, New York 12210 

Dear Ms. Axelrod: 

I have received your letter of October 23 in which 
you requested an advisory opinion under the Freedom of 
Information Law. According to your letter and the corres~ 
pondence appended to it, the State University has denied 
access to records indicating the sex designation of em-
ployees of the SUNY Professional Services Negotiating Unit. 
It is noted that I have discussed the matter with Mr. Willsey, 
who made the request, as well as a representative of the 
Office of Counsel at SUNY. 

In my opinion, the only issue raised with respect 
to the request is whether disclosure of the sex designation 
of the employees in question would result in "an unwarranted 
invasion of personal privacy" under §87(2) (b) of the Free
dom of Information Law. 

As you are aware, §87(2) {b) of the Law refers to 
the provisions of §89(2), which in paragraph {a) gives the 
Committee the authority to "promulgate guidelines regarding 
deletion of identifying details" to prevent unwarranted · 
invasions of personal privacy. The Committee has never 
issued such guidelines, for issues surrounding privacy must 
of necessity in many instances be based upon subjective 
judgments. Although privacy has been ~he subject of nwner
ous discussions, the Committee does nob believe that it 
could appropriately impose its subjective judgments regard
ing privacy upon others. In short, while one reasonable per-
son might contend that disclosure of a particular record. 
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would result in an unwarranted invasion of personal pri
vacy, an equally reasonable person might contend that dis
closure of the same record would result in a permissible 
invasion of personal privacy. Further, often the agencies 
in custody of records are in the best position to deter
mine the affects of disclosure relative to the protection 
of privacy. 

Section 89(2) (b) lists five examples of unwarranted 
invasions of personal privacy. Although some of the examples 
are useful in terms of guidance, others are in my view of 
virtually no assistance, for they would be applicable to 
situations which could arise rarely, if ever. In addition, 
it is emphasized that the examples are in my opinion merely 
illustrative and represent but five among conceivably dozens 
of unwarranted invasions of personal privacy. 

Under the circumstances, I am unaware of any statutory 
or case law that is clearly applicable to rights of access. 
Consequently, I feel uncomfortable but nonetheless com
pelled to advise that the issue is open to question, that it 
could be decided either in favor of or against access, and 
that it will likely have to be determined judicially. 

On one hand, the Committee has advised and the courts 
have generally upheld the notion that records relevant to 
the performance of the official duties of public employees 
are available, for disclosure would in such instances rew 
sult in a permissible as opposed to an unwarranted invasion 
of personal privacy [see e.g. Farrell v. Village Board of 
Trustees, 372 NYS 2d 905 (1975); Gannett Co. v. County of 
Monroe, 59 AD 2d 309 (1977); and Montes v. State, 406 NYS 
2d 664 (Court of Claims, 1978)]. Conversely, portions of 
records that identify public employees which have no rele
vance to the performance of their official duties may 
justifiably be withheld, for disclosure would in such in
stances indeed result in an unwarranted invasion of personal 
privacy (see e.g., Matter of Wool, Sup. ct., Nassau Cty., 
NYLJ, Nov. 22, 1977 • 

Ordinarily, I believe that it would be appropriate 
to advise that records indicating the sex designation of 
particular public employees would be deniable, for the sex 
of a particular individual likely has no relevance to the 
manner in which that person performs his or her duties. 
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On the other hand, however, since affirmative action 
programs have been initiated by both the state and federal 
governrne·nts; the sex designation may be important to 
determine whether or not a particular agency has met the 
goals or requirements of such a program. While the sex 
designation might not be relevant to the performance of 
duties of particular employees to whom the records relate, 
they may be relevant to the manner in which an agency, such 
as SUNY, carries out its official duties. If a court 
determined that release of records indicating sex designation 
would be necessary to'determine the efficacy of an affirma
tive action program, it is possible that a court would find 
that disclosure under such circumstances would result in a 
permissible as opposed to an unwarranted invasion of per
sonal privacy. 

In sum, I do not believe that it would be fair or 
appropriate to advise without hesitation that the infor
mation in question is available or deniable due to the con
siderations expressed in the preceding paragraphs. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Carolyn Pasley 

s~f.~ 
Robert J. Freeman 
Executive Director 
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-Dear Mr. Lurie: 

Thank you for your _letter of October 28 and your 
interest in compliance with. the Open Meetings Law. You 
have raised four questions and I will attempt to answer 
each of them. · 

First, you have asked whether the board o·f a fire 
district may hold a .. budget meeting" without a public notice, 
"in light of the fact ·that the action was not taken at a 
regular meeting". In this regard, S99 of the Open Meetings 
Law requires that notice be given prior to all meetings, 
whether regularly scheduled or otherwise. If a meeting is 
scheduled at least a week in advance, notice must be- giv~n 
to the news media and posted in one or more designated pub
lic locations not less than seventy-two hours prior to the 
meeting. If a meeting is scheduled less than a week in 
advance, notice must be given to the news media and posted 
in the same manner as described earlier "to the extent 
practicable" at a reasonable time prior to the meeting. 

Second, you have asked whether a budget meeting of .. a . 
rire diestrict board could be considered a· "public heari.ng"_· · 
at which the public is entitled to speak. It is impor~ant : . · 
to note that there may be a distinction between a meeting_ -.~_nd 
a hearing. A meeting generally pertains to a situati·on in 
which a public body deliberates collectively. A heari~g_ 
might involve a situation in which members of the p1,lblic . ~~e 
specifically given an opportunity to expre_ss their v~ewf;J. '· · 
Further, as a general matter, the Open Meetings Law·pex,µts · 
the public to "attend and listen to" the deliberatic;ms ·of · . · 
public bodies. It is silent with respect, to public pa~ticipation. 
Consequently, the Committee has consistently advised that . 
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the Open· Meetings Law confers no r·ight upon the public to 
participate at meetings. Therefore, if a public body chooses 
to permit public participation, it may do so, but it need not. 

Your third question concerns the right of a non
resident fireman to request a copy of. "public information". 
In this instance, the Freedom of Information Law governs 
rights of access. That statute provides and the· courts 
have interpreted it to mean that accessible records should 
be made equally available to any person, without regard 
to status or interest. As such, the interest or the resi
dence, for example, of an individual who requests records 
is irrelevant to rights of access. 

Your final question again pertains to the ability 
of the public to participate at meetings or hearings. To 
reiterate, the Open Meetings Law does not provide a right 
on the part of the public to participate at meetings. In the 
case of a public hearing,. I believe that the courts have 
held that any person who wishes to speak at a public hearing 
should be given a reasonable opportunity to do so. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

un;erely, 

~~~ 
Executive Director 

RJF/kk 
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Joel F. Spitzer, Esq. 
Legal Aid Society of Albany, Inc. 
55 Columbia Street 
Albany, New York 12207 

Dear Mr. Spitzer: 

November 8, 1979 

I have received your letter of October 30 addressed 
to Commissioner Blum and Mr. Mullany of the State Depart
ment of Social Services, and to me. 

It is important to note at the outset that,the Com-
mittee is charged with the duty of providing advice with 
respect to the Freedom of Information Law. It does not 
maintain custody of records generally, nor does it have the 
capacity to compel compliance with the Freedom of Infor
mation Law. 

Nevertheless, I would like to take this opportunity 
to make the following points. 

First, the initial portion of your request concerns 
"all statistical summaries regarding state fair hearing de
cisions prepared since January 1977". If statistical sum
maries analogous to those to which you made reference exist, 
they are in my opinion available under §87(2) (g) (i) of the 
Freedom of Information Law. The cited provision states that 
"statistical or factual tabulations or data" found within 
intra-agency materials are accessible. However, if the 
summaries in which you are interested have not been prepared 
or do not exist, the Department of Social Services is not 
obliged to compile statistical findings on your behalf. As 
a general rule, §89(3) of the Freedom of Information Law 

~- states that an agency need not create a record in response 
to a request. 
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Second, §136 of the Social Services Law requires that 
records identifiable to recipients of or applicants for 
public assistance be kept confidential. Due to the con
fidentiality requirements of the Social Services Law, such 
records may in my view be withheld under §87(2)(a) of the 
Freedom of Information Law, which provides that an agency 
may withhold records that are "specifically exempted from 
disclosure by state or federal statute". 

As you indicated, however, you are not interested 
in gaining access to the identities of the individuals to 
whom the fair hearing decisions relate. On the contrary, 
it would appear that you are interested in reviewing the 
substance of the determinations. If that is the case, and 
if the identity of the subjects of the hearings can be de
leted, the remainder should in my view be provided to you. 

Having discussed the matter with Mr. Mullany of the 
Department of Social Services, I was informed that the De
partment renders approximately 70,000 fair hearing decisions 
annually. A review of each of the decisions would likely 
involve making photocopies followed by deletion of the 
identifying details. Since the Freedom of Information Law 
enables an agency to charge a fee of up to twenty-five cents 
per photocopy, your request as presented could involve the 
assessment of substantial fees for photocopies. Perhaps 
after reviewing the statistical summaries, you will be able 
to narrow your request and diminish the fees for copying. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Commissioner Blum 
Peter Mullany 

Sincerely, 

(1;\-lidJf_f All--
Robert J. Freeman 
Executive Director 

,. 
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Dear Mr. Seiden: 

Thank you for your letter of October 30 and your 
continued interest in the Freedom of Information Law. 

You have indicated that you requested a report 
provided to the School Board by the Citizen8 Advisory 
Committee on the School Budget. The correspondence 
appended to your letter indicates that approximately 
two-thirds of the report was furnished to you, but that 
the remainder was withheld. 

In my opinion, it is possible that the portion 
of the report that was denied may have been withheld 
in -compliance with the Freedom of Information Law, 

As you are aware, the Freedom of Information Law 
is based upon a presumption of access. All records in 
possession of an age~cy, such as a school d±stri-ct, 
are available, except to the extent that records or por
tions thereof fall within one or more enumerated grounds 
for denial appearing in §87(2) {a) through {h). 

Under· the circumstances, it appears that one of 
the grounds for denial in the Freedom of Information Law 
might be cited appropriately to withhold the portion of 
the report that was denied. Specifically, §87(2) (c) pro
vides that an agency may withhold records or portions 
thereof which "if disclosed would impair present or imminent 
contract awards or collective bargaining negotiations.n 

.. . 
. ' 



• 

• 

• 

Mr. Elliot $eiden 
November 8, 1979 
Page -2-

From my persepctive, the intent of the provision is 
to enable government to withhold records wnen disclosure 
would place it at a disadvantage at the bargaining table. 
If, for example, disclosure of the records in which you are 
interested would impair the ability of the District or its 
Board to engage in collective bargaining effectively, the 
records in question may in my view be justifiably withheld. 

If, on the other hand, disclosure of the records 
sought would not impair the collective bargaining nego
tiations in which.the School District is or will be en
gaged, §87(2) (c} of the Freedom of Information Law could 
not in my opinion be appropriately cited as a means of 
withholding. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

RfJ~&-----
Executive Director 

RJF:jm 

cc: David Schwartz 

A 
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Mr. Bruce Scruton 
Knickerbocker News 
645 Albany-Shaker Road 
Albany, New York 12212 

Dear Mr. Scruton: 

Please accept my apologies for the delay in re
sponding to your inquiry. I am~-pleased to report, however, 
that my tardiness was due to the birth of my son. 

Your question concerns the propriety of a deter
mination to deny access to records indicating the names 
of persons who might be eligible for youth offender status 
by Daniel A. Dakin, Deputy Superintendent of Division of 
State Police. 

It is noted that many questionsanalogous to your 
own have arisen and that there appears to be widespread 
confusion regarding access to the records you are seeking. 

Deputy Superintendent Dakin has transmitted to the 
Committee a copy of the determination rendered on appeal. 
The denial of access was sustained based upon a finding by 
the Division's Freedom of Information Appeal Committee that: 

"the records you seek are exempt from 
disclosure under Section 87.2(a) and 
87.2(b) in that the disclosure of the 
specific information you request woul.d 
be an unwarranted invasion of privacy. 
It is the further opinion of the Com
mittee that the records are intra-agency 
material and excepted from disclosure as 
set forth in Section 87.2(i) [sic] and 
87.2(g) of the Freedom of Information Law." 

In my view, based upon the facts as you described 
them, none of the grounds for denial offered by the State 
Police may appropriately be cited to withhold the infor
mation in question. 
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The first ground for denial appearing in the denial 
is §87 (2·) (a)·, which provides that an agency may withhold 
records or portions thereof that "are specifically exempted 
from disclosure by state or federal statute". While records 
concerning youthful offenders might at some point fall 
within a statutory exemption from disclosure, that point 
has not yet been reached with respect to the records sought. 

Most relevant to the issue is §720.15 of the Criminal 
Procedure Law, which as amended by Chapter 411 of the Laws 
of 1979, provides that: 

11 1. When an accusatory instrument 
against an apparently eligible youth 
is filed with a court, the court, with 
the defendant's consent, must order that 
it be filed as a sealed instrument, 
though only with respect to the public. 

2. When a youth is initially arraigned 
upon an accusatory instrument, such 
arraignment and all proceedings in the 
action thereafter may, in the discretion 
of the court ~nd with the defendant's 
consent, be conducted in private. 

3. The provisions of subdivisions one 
and two of this section requiring or 
authorizing the accusatory instrument 
filed against a youth to be sealed, and 
the arraignment and all proceedings in 
the action to be conducted in private 
shall not apply in connection with a 
pending charge of committing any felony 
offense as defined in the penal law." 

Based upon the quoted provisions, it is clear that only a 
court has the authority to seal an accusatory instrument 
that identifies "an apparently eligible youth." Further, 
the amendment to subdivision;(3) of §720.15 has narrowed 
the applicability of subdivisions (1) and· (2) and the 
capacity to seal records or conduct private proceedings. 
As such, I do not believe 1;hat ,,records pertaining to· 
eligible youths become "exempted from disclosre 11 by statute 
unless or until a court adjudicates them as youthful 
offenders. And to reiterate, under the amendment to §720.15(3), 
the provisions regarding the sealing of an accusatory in
strument are not applicable at all, as I interpret the amend
ment, if a youth has been charged with a felony. 
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The second ground for denial is §87(2) (b), which 
states that an agency may withhold records the disclosure 
of which·would result in "an unwarranted invasion of personal 
privacy". In many instances, subjective judgments must be 
made regarding the protection of privacy due to the flexibility 
of the standard provided in the Law. However, it is clear 
that if there can be "unwarranted" invasions of privacy, 
there can also be "permissible" invasions of privacy. With 
regard to the issue considered here, I believe that it is 
important to review the recent legislative activity in con
junction with §720.15 of the Criminal Procedure Law. In my 
opinion, if the Legislature wanted to protect the privacy of 
all persons who might be characterized as youthful offenders, 
it would have done so. Nevertheless, the recent amendment 
to §720.15i3) indicates that the Legislature has decreased 
the ability of a court to protect the privacy of apparently 
eligible youths. By so doing, I contend that the Legis-
lature implicitly directed that disclosure of the names of 
youths prior to their adjudication as youthful offenders 
would result in a permissible as opposed to an unwarranted 
invasion of personal privacy. In essence, I feel that the 
arrest or booking records of such persons prior to their 
adjudication as youthful offenders should be treated in the 
same fashion as arrest records generally, i.e., they are 
available until they are sealed under §720.15 or other 
applicable provisions of law, such as §160.50 of the 
Criminal Procedure Law. As such, I do not feel that §87(2) (b) 
could appropriately be cited as a ground for denial prior 
to the adjudication of a youth as a.youthful offender. 

The third ground for denial is based upon §87(2) (g), 
which permits an agency to withhold inter-agency or intra
agency materials. However, the cited provision in its 
entirety states that an agency may withhold records or portions 
thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or dataf 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 
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The quoted provision contains what in effect is a double 
negative. Although an agency may withhold inter-agency or 
intra-agency.materials, it must provide access to statistical 
or factual tabulations, instructions to staff that affect 
the public, or final agency policy or determinations found 
within such records. Under the circumstances, the record of 
the arrest might properly be classified as "intra-agency" 
material. Nevertheless, the contents, including the name 
of the person arrested, constitute factual data that must 
in my view be made available. Therefore, I believe that 
§87(2) (g) (i) provides a right of access to the information 
sought rather than a ground for withholding. 

Lastly, although the denial cites "Section 87.2(i)", 
there is no such provision in the Freedom of Information Law. 
I would conjecture, however, that the citation is intended 
to make reference to §87(2) (e) (i), which states that an 
agency may withhold records compiled for law enforcement 
purposes which if disclosed would "interfere with law enforce
ment investigations or judicial proceedings". It is important 
to emphasize at this juncture that the introductory language 
of §87(2) provides that an agency may withhold records "or 
portions thereof" that fall within one or more of the grounds 
for denial that ensue. Therefore, if a portion of a record 
compiled for law enforcement purposes would if disclosed inter
fere with an investigation, that portion of the record may 
be withheld. However, I do not believe that the information 
sought would if disclosed interfere with an investigation or 
judicial proceeding. Routinely, analogous information is 
provided with respect to adults who may have been arrested. 
I cannot see how disclosure of the same information with regard 
to youths would result in the harmful effects of disclosure 
cited in the letter of denial. Again, under certain circum
stances, §720.15 of the Criminal Procedure Law enables a 
court to seal records and close proceedings relative to a youth
ful offender. Until a youth is so adjudicated, however, I 
believe that the records remain open for public inspection. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Daniel A. Dakin 
Francis P. Stainkamp 

Simj',fu_-
Robert J. Freeman 
Executive Director 
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Dear Ms. Murray: 

November 15, 1979 

Please accept my apologies for the delay in response 
to your letter. I am pleased to report, however, that my 
tardiness was due to the birth of my son. 

Thank you for keeping me abreast of your efforts to 
gain access to records in possession of the Islip Union 
Free School District. 

With respect to your questions, I have contacted the 
Office of Counsel for the Division of Equalization and 
Assessment, which is most familiar with the r equirements 
concerning the assessment of real property. 

Based upon information that I have received, school 
districts generally do not file maps identifying landowners 
with the state. Some school districts may have in their 
possession maps which indicate the boundaries of a district. 
However, the districts in all likelihood do not have maps 
that identify individual parcels of land and their owners. 

The second question is whether records of ownership 
are maintai ned by the Stat e Education Department. Again, 
I was informed that the State Education Department does not 
maintain custody of such records. 

Third, copies of real estate tax bills are apparently 
not submitted to the state. However, as you are aware, the 
Department o f Audit and Control has general jurisdiction with 
regard to the duties o f municipaliti es to maintain financial 
accountability. 
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Lastly, there is no state agency that is responsible 
for insuring that municipalities list properties on the tax 
rolls properly. Nevertheless, I believe that there are forms 
that are distributed by the Department of Equalization and 
Assessment to local assessors. If you would like to gain 
additional information regarding the duties of municipalities 
regarding assessment, it is suggested that you write to: 

Steven Harrison, Esq. 
Office of Counsel 
Division of Equalization and Assessment 
Agency Building 4 
Empire State Plaza 
Albany, New York 12223 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

A1;$r 
Robert J. Freeman 
Executive Director 
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Mr. Greg Brown 
Oswego Palladium Times 
211 Oneida Street 
Fulton, New York 13069 

Dear Mr. Brown: 

November 15, 1979 

I apologize for the delay in response to your 
letter. It is with pleasure, however, that I report to 
you that my tardiness was due to the birth of my son. 

Your letter concerns the status of records per
taining to youths who may be eligible to receive youthful 
offender status under the Criminal Procedure Law. 

I recently wrote an advisory opinion in response 
to an inquiry similar to your own. Consequently, rather 
than restating each of the points made in that letter, 
I have enclosed a copy for your review. 

I believe that the .only question from your letter 
that was not answered in the earlier advisory opinion 
concerns the ability to seal records relative to youthful 
offenders charged with misdemeanors. As I interpret the 
provisions of §720.15 of the Criminal Procedure Law, an 
apparently eligible youth may be adjudicated a youthful 
offender as soon as an accusatory instrument is filed with 
a court. 

If you need further clarification, please feel free 
to contact me. 

I hope that I have been of some assistance. 

RJF/kk 
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Mr. Donald Hayward 
06983-158-B 
P.O. Box 1000 
Sandstone, Minnesota 

Dear Mr. Hayward: 

55072 

Please accept my apologies for the delay in re
sponse to your letter. I am pleased to inform you, however, 
that my tardiness was due to the birth of my son. 

I have reviewed the correspondence appended to your 
letter and would like to make the following suggestions. 

First, it is noted that although New York State has 
enacted a Freedom of Information Law, there is no "privacy 
act" in New York analogous to the federal Privacy Act. Con
sequently, the federal Privacy Act may in some instances 
provide rights of access to records pertaining to you with 
respect to records in possession of federal agencies that 
do not exist under the laws of New York. In a related 
sense, it is suggested that you direct similar requests 
to the appropriate federal agencies under the federal Free
dom of Information and Privacy Acts for memoranda and 
similar records exchanged between the New York City Police 
Department and federal agencies. 

It is important to note that there is something of 
an oddity in the relationship between the state Freedom of 
Information Law and the federal Freedom of Information Act. 
Specifically, §86(3) of the New York Freedom of Information 
Law defines "agency" to include unites of government in 
New York. Similarly, 5 USC §551 defines ''agency" for the 
purposes of the federal Freedom of Information Act to in
clude only federal agencies. Consequently, while the New 
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York City· Police Department is an agency under the New York 
Freedom of Information Law and the United States Drug En
forcement Administration is an agency under the federal act, 
materials exchanged between the federal and state govern
ments do not constitute inter-agency materials. Therefore, 
such materials could not in my opinion be withheld as inter
agency materials under either §87(2) (g) of the New York 
Freedom of Information Law or §552(b) (5) of the federal act. 

Second,.as you are aware, §89(4) (a) of the New York 
Freedom of Information Law requires that an agency render 
a determination on appeal within seven business days of the 
receipt of an appeal. If no response is received within 
seven business days of the receipt of an appeal, I believe 
that such inaction results in a constructive denial of access 
that may be followed by an initiation of a proceeding under 
Article 78 of the Civil Practice Law and Rules. 

Third, I mentioned earlier that one of the grounds 
for denial under the New York Freedom of Information Law 
concerns inter-agency and intra-agency materials. It would 
appear that some of the documents in which you are interested, 
or portions thereof, such as those sent from the New York 
City Police Department to state agencies would fall within 
the scope of the cited exception to rights of access. 

Lastly, if at all possible, it is suggested that you 
might want to renew your request and provide additional 
specificity regarding the records in which you are interested. 
For example, if you could provide dates, charges, docket 
numbers or similar information, perhaps the possibility of 
success in obtaining the information would be enhanced. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~J~v--
Robert J. Freeman 
Executive Director 

RJF/kk 
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Mr. Edward G. Laraby 
Box 149 74C392 
Attica, New York 14011 

Dear Mr. Laraby: 

November 16, 1979 

I have received your letter concerning a request 
directed to the Sheriff of Monroe County regarding the 
"Attorney Visit Log", and specifically, the dates on the 
log which pertain to you. 

It is noted at the outset that the Freedom of 
Information Law is based upon a presumption of access. 
All records in possession of an agency, such as Monroe 
County, are available, except those -records or portions 
thereof that fall within one or more enumerated cate~ 
gories of deniable records appearing in §87(2) (a) through 
(h) of the Law (see attached). 

In my opinion, the only ground for denial that 
is relevant to your request is §87(2) (b), which states 
that an agency may withhold records or portions of re
cords which if disclosed would result in "an unwarranted 
invasion of personal privacy". Under the circumstances, 
I believe that those portions of the log in which you 
are interested that pertain to you are available, but 
that the remainder of the log which identifies other in
mates and their attorneys may be withheld on the ground 
that disclosure would result in an unwarranted invasion 
of personal privacy •. 

It is also emphasized.that §89(2) (c) of the Free
dom of Information Law states that uniess records re
quested are otherwise considered deniable: 
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"disclosure shall not be construed to 
constitute an unwarranted· ·invasion of 
personal privacy •• ~ 

i. when identifying details are deletedr 

ii. when the person to whom a record 
pertains consents in writing to dis
closure; 

iii. when upon presenting reasonable 
proof of identity, a person seeks 
access to records pertaining to him." 

Based upon the foregoing, I believe that those portions of 
the Attorney Visit Log pertaining to you are available. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

Sincerely, 

~(f,~ 
Robert J. Freeman 
Executive Director 

cc: Sheriff William Lombard 
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Honorable Roger J. Robach 
Member of Assembly 
Room 824 
Legislative Office Building 
Albany, New York 12248 

Dear Assemblyman Robach: 

November 20, 1979 

Thank you for your interest in compliance with 
the Freedom of Information Law. 

Please accept my apologies for the delay in re
sponding to your letter, which I am pleased to report 
was due to the birth of my son. 

As you requested, I have contacted officials of 
the Tpwn of Greece to determine the extent to which fees 
are assessed under the Freedom of Information Law. 
According to Ms. Janet DiPalma, Town Clerk, the Town 
has adopted rules that set fees at ten cents per photo
copy. However, she also informed me that the Police De
partment, by means of policy, has adopted a fee of five 
dollars for the search and reproduction of police accident 
reports. I also spoke with Mr. Robert Frye, the Director 
of Finance, who also informed that it is his belief that 
fees for accident reports are based upon policy, rather 
than any provision of law. 

I advised Ms. DiPalma and Mr. Frye that the five 
dollar fee in my view is contrary to the Freedom of In
formation Law. 

In my opinion, an agency, which includes a munici~ 
pality, may charge no more than twenty-five cents per photo
copy, unless a different fee is prescribed by law. My con
tention is based upon the specific direction provided by 
§87(1) (b) (iii) of the Freedom of Information Law, which 
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specifies the maximum fee to be charged for copies except in 
cases where existing provisions of law prescribe a different 
fee. Although the provision regarding fees in the amended 
Freedom of Information Law has been in existence for less than 
two years, a maximum fee of twenty-five cents per photocopy 
was established in November of 1974 in regulations promul
gated by the Committee under the Freedom of Information 
Law as originally enacted. Therefore, although the original 
Freedom of Information Law did not specify a maximum fee to 
be charged for photocopies, the regulations promulgated by 
the Committee, which had and continue to have the force and 
effect of law, established a maximum fee for copies consis
tent with the fee prescribed by the amended statute. Con
sequently, under the original statute, an agency had no 
authority to charge more than twenty-five cents per photo
copy unless a higher fee had been established by law prior 
to September 1, 1974, the effective date of the original Law. 

I am aware of the fact that many police departments 
charge in excess of twenty-five cents per photocopy for 
accident reports. In all likelihood, the higher fees are 
based on §202 of the Vehicle and Traffic Law. The cited 
provision permits the State Department of Motor Vehicles 
to charge in excess of twenty-five cents for photocopies 
and for searching records. Nevertheless, it is emphasized 
that the provision in the Vehicle and Traffic Law enables 
only the Department of Motor Vehicles to assess the fees 
envisioned in that statute. As such, although municipalities 
may have established policies based upon §202 of the Vehicle 
and Traffice Law, those policies cannot be considered to have 
the effect of law. 

In sum, municipalities may charge a maximum of 
twenty-five cents per photocopy and may not charge for a 
search, unless different fees had been established by law 
prior to September 1, 1974. 

From my perspective, the proposal to replace "law" 
with "statute" in §87(1) (b) (iii) of the Freedom of Infor
mation Law would clarify the Law and preclude the assess
ment of excessive fees. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 
cc: Janet DiPalma 

Robert Frye 

Sincerely, 

f~iA S~ kv----___ 
Rooert J. Freeman 
Executive Director 
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Ms. Barbara Bernstein 
Executive Director 
New York Civil Liberties 

Union 
210 Old Country Road 
Mineola, New York 11501 

Dear Ms. Bernstein: 

November 20, 1979 

Thank you for your continued interest in compliance 
with the Freedom of Information Law and your letter of 
October 30. Your inquiry pertains to the interpretation 
of the Freedom of Information Law relative to two issues. 

The first concerns a situation in which a fireman 
suspended by a fire district was refused a copy of the 
district's by-laws, which according to your letter, the 
district "distributes freely as a 40-page pamphlet to all 
firemen". The rationale for the denial is based upon the 
contention that he is no longer a fireman and therefore 
must pay "at the rate of $1 per page, or $40 plus a $3 
administrative fee". 

The second situation concerns a request for statistical 
information in possession of a school district that has 
been denied on the ground that the information sought is 
contained within "working papers". 

With respect to your initial inquiry concerning fees, 
several points should be made. Specifically, §87(1) (b) (iii) 
of the Freedom of Information Law provides that an agency, 
which in the opinion of the Committee includes a fire dis
trict or a volunteer fire company, may assess fees for 
photocopies "which shall not exceed twenty-five cents per 
photocopy not in excess of nine inches by fourteen inches, 
or the actual cost of reproducing any other record, except 
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when a different fee is otherwise prescribed by law". 
Stated differently, when a record is requested that is re
quired to be duplicated by means of conventional photo
copying methods, the maximum that may be charged is twenty
five cents per photocopy, unless another provision of law 
directs that a different fee may be assessed. The by-laws 
adopted by a fire company, which provide for fees in 
excess of twenty-five cents per photocopy, do not in my view 
constitute "law". As such, I believe that the by-laws of 
the fire district insofar as they relate to fees are 
contrary to the Freedom of Information Law. To reiterate, 
the maximum fee that may be charged for photocopies is 
twenty-five cents per photocopy. Further, if as you stated, 
a supply of pamphlets exist, and if they are made available 
"freely" to other persons at no cost, I do not believe that 
a fee should be assessed with respect to the fireman who has 
requested the pamphlet. In brief, if a record is provided 
at no cost to one, it should be provided at no cost to 
another. And finally, it is noted that the Freedom of Infor
mation Law provides that an agency may assess a fee based 
upon the actual cost of reproduction of records that are not 
subject to photocopying. For example, if an agency main
tains a tape recording on a cassette and a request is made 
for a copy of the tape recording, the agency would have the 
capacity to base its fee upon tne actual cost of reproduction, 
i.e., the cost of an additional cassette. 

The second area of inquiry concerns a denial of access 
to statistics found within records characterized as "working 
papers" by a school district. In my opinion, the denial 
as you have described it is without foundation. 

Section 86(4) of the Freedom of Information Law de
fines "record" to include any information "in any physical 
form whatsoever" in possession of an agency, such as a school 
district. Therefore, the classification or characterization 
of records as "working papers" does not remove papers from 
the scope of rights of access granted by the Law. In short, 
virtually any record in possession of an agency is subject 
to rights of access. 

Further, the Freedom of Information Law is based upon 
a presumption of access. Specifically, §87(2) of the Law 
states that all records in possession of an agency are avail
able, except those records or portions thereof that fall 
within one or more grounds for denial enumerated in para
graphs {a) through (h) of the cited provision. 
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Relevant to your inquiry is §87(2} (g), 'Which states 
that an agency may deny access to records or portions thereof 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public1 or 

iii. final agency policy or 
determination." 

It is emphasized that the quoted provision contains what in 
effect is a double negative. Although an agency may with-
hold inter-agency or intra-agency materials, it must provide 
access to statistical or factual data, instructions to staff 
that affect the public, or final agency policy or determina·tions 
found within such records. 

Under the circumstances, although the working papers 
might be considered "intra-agency materials 11

, the "statistical 
or factual tabulations or data" found within those materials 
are in my view clearly available. 

Lastly, in conjunction with your request during our 
telephone conversation, I have enclosed fifty pamphlets 
entitled "The Freedom of Information & Open Meetings Laws ••• 
Opening the Door". If you need additional copies, I will 
be happy to make them available to you at no cost. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

Sincerely, 

~~JUL-rs f ,iti~---
Robert J. Freeman 
Executive Director 
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Mr. T. Frankewich 

Dear Mr. Frankewich: 

November 21, 1979 

-
I have received your letter of November 18 and 

have enclosed a copy of the pamphlet on the Freedom of 
Information and Open Meeti ngs Laws. 

The Committee has not publi~hed any similar 
booklet regarding the ability to obtain court records. 
It is noted that the Freedom of Information Law, §86(3) 
(see attached) specifically excludes the courts from its 
coverage. Nevertheless, as a general rule, most court 
records are available under various provisions of law. 

If you would be willing to be more specific 
regarding the nature of court records in which you are 
interested, I certainly would be willing to provide you 
with additional advice. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~ -c\. f ~/J,---.___ 
Robert J. it'reeman ~ 
Executive Director 

RJF/kk 

Encs. 
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Dear Ms. Adams: 

November 21, 1979 

I have received your letters of November 2 and 
November 10 and apologize for the delay in response. I 
am pleased, however, to inform you that my tardiness was 
due to the birth of my son. 

Your letters contain a number of questions and/or 
points and I will attempt to respond to each of them. 

First, the names of the Committee members are in
dicated on the letterhead. It is noted, however, that. the 
Governor recently appointed Dr. Marcella Maxwell to fill 
the expired term of T. Elmer Bogardus. 

Second, there is no Senate voting record regarding 
the bill to amend the Freedom of Information Law, for the 
legislation never reached the floor of the Senate. As 
such, there was neither a debate nor a vote taken with re
spect to the bill. 

Third, I believe that the documentation to which 
you made reference that was sent to you last year con
sisted of the Committee's annual report on both the Free
dom of Information Law and the Open Meetings .Law. The re
port to the Governor and the Legislature on the Freedom 
of Information Law is due on December 15. The Committee 
will meet shortly to draft a report and I will send you a 
copy when it is issued. The report to the Legislature on 
the Open Meetings Law is due on February 1. A copy of 
that report will also be sent to you when it is issued. 
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Fourth, with respect to one of the centi:;al points 
of your letter concerning the deletions of portions of 
records, l believe that there may be valid reasons for so 
doing. As you are aware, the Freedom of Information Law 
is based upon a presumption of access. Section 87(2) of 
the Law states that all records are available, except to 
the. extent that records "or portions thereof" fall within 
one or more of the enumerated grounds for denial. If, for 
example, a police department receives information from a 
confidential source in conjunction with a criminal investi
gation, §87{2) {e) {iii) provides that information that would 
identify the confidential source may be withheld. Never
theless, should a trial follow an investigation, I would 
assume that the prosecutor would call witnesses or a con
fidential informant to testify. Consequently, although 
the Freedom of Information Law permits an agency to with
hold information that would identify a confidential source, 
a person would in many instances have the capacity to "face .. 
his or her accuser in a trial that follows. Similarly, 
there may be instances in which disclosure of a name, for 
instance, would result in an unwarranted invasion of personal 
privacy. Often the name of an individual is largely irrele
vant to the work of a governmental agency; what is more 
important is the nature of a complaint and whether or not 
is has merit. Moreover, the courts have held that the sub
stance of a complaint is available, but that the identities 
of complainants may be withheld on the ground that dis
closure would result in an unwarranted invasion of personal 
privacy [see e.g., Church of Scientolosy v. State, 403 NYS 
2d 224, 61 AD 2d 942 (1978)] ." 

Fifth, with regard to the means by which a request 
is made, I believe that an agency is required to accept a 
written request for records reasonably described {see §89(3)], 
whether the request is made in person or by mail. Never'.'." 
theless, in either case, it is clear that an agency is not,, 
required to. respond immediately, for the Law states that an"'-
agency grant or deny access, or acknowledge receipt of a · 
request within five business days. As such, an agency J 
official is not required to "drop everything" and respond 
to a request made in person. 

Sixth, with respect to denials of access, the Com
mittee's regulations (see attached) clearly require that 
the reasons for a denial be given in writing (§1401.7). 
Therefore, an agency cannot merely deny access without more, 
and if deletions are made, the reasons for the deletions, 
which may be construed as denials of access, should be stated • 
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< 
Seventh, I have reviewed the response sent to you 

by Frederic c. Foster, an Assistant Suffolk County Attorney. 
Although his letter does not specify the report requested 
by number, he did characterize it as "a report filed by 
Detective LaGrasse of the Seventh Squad concerning yourself". 
As such, I am not sure that a failure to identify the report 
by number is in any way crucial. Along with the determin
ation rendered on appeal,-Mr. Foster sent me copies of your 
letter of October 20 in which you appealed to the County 
Attorney, your letter of October 24 addressed to Captain 
Henry Johnson and copy of the letter of October 29 sent by 
Captain Johnson to you. He did not send any portion of the 
documentation that you requested. 

Eighth, you have asked for my comments concerning 
the deletions made on the supplementary report. Without 
knowing more about the nature of the information deleted, 
it is difficult to conjecture as to the propriety of the 
deletions. Nevertheless, in several instances, it appears 
that names have been deleted. As noted earlier, the dele
tions may be proper if disclosure would result in an un
warranted invasion of personal privacy, or if the report 
was compiled for law enforcement purposes and disclosure 
in its entirety would reveal the identities of confidential 
sources. 

Lastly, as I mentioned earlier, the Committee will 
in December issue its annual report on the Freedom of Infor
mation Law. I have recommended to the Committee once again 
that the Law be amended by permitting a court to award 
reasonable attorney fees. In all honesty, I am reasonably 
hopeful that the Legislature will pass such a measure during 
its 1980 session. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

Snncerely, 

~lict :rF~k-__ 
Robert J. Freeman 
Executive Director 
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Honorable Roger J. 
Member of Assembly 
Legislative Office 
Room 824 
Albany, New York 

Robach 

Building 

12248 

Dear Assemblyman Robach: 

I have received your letter -of November 14 this 
morning and thank you once again for your interest in com.,. 
pliance with the Freedom of Information Law. 

According to your letter, Mr. Jacob Kurkchee has 
complained that the Town of Greece has failed to comply 
with the procedural aspects of the Freedom of Information 
Law. Consequently, the following consists of a brief 
recitation of the procedural responsibilities of govern
ment under the Law. 

First, each agency, which includes municipalities 
such as the Town of Greece, must designate one or more 
records access officers by means of rules and regulations. 
Such rules must be consistent with and no more restrictve 
than those promulgated by the Committee. The responsibilites 
of a records access officer are detailed in §1401.2 of the 
Committee's regulations. 

Second, agencies must respond to requests within 
specified periods of time. Section 89(3) of the Freedom 
of Information Law and 1401.5 of the regulations state that 
an agency must respond to a request within five business 
days of the receipt of a request. The response can take 
one of three forms. It can be granted, denied, or if, 
for example, the records must be reviewed or if they cannot 
be located within five business days, the agency may 
acknowledge receipt of the request in writing within five 



• 

Honorable Roger J. Robach 
November 21, 1979 
Page -2-

business days and thereafter take ten additional business 
days to determine to grant or deny access. Further, if no 
response of any sort is given within five business days, the 
request is considered constructively denied and is appealaole 
[see regulations §1401.S(d) and §1401.7(c)]. 

Third, in the event of a denial made within five 
business days, the agency must provide the reasons for the 
denial in writing, inform the applicant of his or her right 
to appeal and provide the name and address of the person to 
whom an appeal should be directed {see regulations §1401.7]. 

Fourth, §89(4) (a) of the Law states that a person may 
appeal a denial of access to the head or governing body of 
an agency, or whomever has been designated to determine 
appeals. Again, the appeals person or body must be identified 
in the agency's regulations. The person or body designated 
to determine appeals has seven business days from the re
ceipt of an appeal to grant•access to the records sought or 
fully explain the reasons for further denial in writing. In 
addition, §89(4) (a} of the Law requires that agencies transmit 
to the Committee copies of appeals and the determinations 
that ensue. 

Fifth, in the event of a final denial rendered on 
appeal, an applicant may initiate a judicial challenge to the 
denial under Article 78 of the Civil Practice Law and Rules. 
Generally, the burden of proof in an Article 78 proceeding 
is on a petitioner to demonstrate that an agency's deter
mination is unreasonable. However, §89(4) (b} of the Free-
dom of Information Law specifically requires that tne agency 
prove that records withheld fall within one or more of the 
eight grounds for denial enumerated in §87(2} (a) through (h) 
of the Law. Moreover, the Court of Appeals recently held that 
an agency cannot merely assert grounds for denial to prevail; 
on the contrary, the agency must prove that the harmful 
effects of disclosure described in §87(2} would indeed arise 
I see Church of Scientology v. State, 46 NY 2d 906 (1979}]. 

Lastly, with respect to Mr. Kurkchee's complaint that 
no notice has been posted, I direct your attention to §1401.9 
of the regulations. The cited provision states that each 
agency is required to publicize the location where records 
are available and the names and addresses of the records access 
and appeals officers "by posting in a conspicuous location 
and/or by publication in a local newspaper of general cir
culation". Therefore, although an agency may comply with the 
regulations by means of posting, in the alternative, it may 
also comply by placing a notice in a local newspaper. As such, 
it is questionable whether the failure to post constitutes a 
violation of law. 
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Enclosed for you, for Mr, Kurkchee and for the Town 
of Greece are copies of the Freedom of Information Law, 
the Conunittee's regulations, and model regulations which may 
be used as a guide to compliance. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Enc. 

cc: Mr. Kurkchee 
Town of Greece 

Sincerely, 

K~-u-J 1 -fu, __ 
Robert J. Freeman 
Executive Director 
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-Dear Mrs. Kulp: 

I have received your letter of November 6 concerning 
access t o vital re~ords that are necessary to a geneological 
search. 

In short, rights of access granted by the Freedom of 
Information Law do not apply to vital records. Access to 
the records in question is governed by §§4173 and 4174 of · 
the Public Health Law, which provide that birth and death 
records are available upon a showing of a "proper purpose". 
The problem is that "proper purpose" is undefined, and the 
vagueness of the phrase has resulted in conflicting inter
pretations among the various clerks who maintain custody of 
vital records. 

In addition, although the Freedom of Information Law 
precludes the charging of fees for searching records and 
limits the fee for photocopies to twenty-five cents per 
photocopy, the provis i ons of the Public Health Law and the 
regulations promulgated by the State Department of Health 
permit the assessment of substantial fees f or both searching 
and copying vital records . Such fees are entirely legal, 
f or §87(1) (b) (iii ) of the Freedom o f Information Law states 
that an agency may charge no more than twenty-five cents per 
pho tocopy, "except when a different fee is otherwise prescribed 
by law". Since the Public Health Law and the Health De
partment's regulations prescribe "a different fee", the 
higher fees may be charged • 
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It is possible that you may be able to obtain the 
records from a different source. Specifically, the records 
maintained by the local registrars of vital records are 
duplicate copies of original records in custody of the 
Bureau of Vital Records at the New York State Health De
partment. Therefore, if you would like to direct a request 
to the Bureau of Vital Records, you may do so by contacting: 

Joseph Sterzinger 
Director 
Bureau of Vital Records 
Health Department 
Tower Building 
Empire State Plaza 
Albany, New York 12237 

However, it would not be unlikely for the Health Department 
to take more time in response to your requests than the local 
registrar. 

In order to give you a more complete description of 
the problem, I have enclosed a copy of an earlier opinion 
written at the request of an assemblyman. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

RJF/kk 

Enc. 

Sincerely, 

"lJ~t '.:f. 0i..._-
Robert J. Freeman 
Executive Director 
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Robert P. Long, Esq. 
400 Wall Street 
Suite 2900 
New York, NY 10005 

Dear Mr. Long: 

November 23, 1979 

I have received your letter of November 8 and thank 
you for your interest in complying with the Freed<Mll of In
formation Law. 

Your inquiry concerns a situation in which a teacher, 
who is also president of a teachers' union, initiated a 
grievance, which was eventually determined by means of arbi
tration. You have indicated that the arbitrator's decision 
and award include the name of the teacher and his or her 
position as president of the union and have asked whether 
the decision and award constitute a "record" available for 
public inspection and copying, or whether disclosure would 
result in "an unwarranted invasion of personal privacy.II 

First, the decision and award are in my opinion clear
ly subject to rights of access granted by the Freedom of In
formation Law, for they fall within the definition of "record" 
appearing iti §86(4) of the Law. The cited provision defines 
'record"to include "any information kept, held, filed, pro
duced or reproduced by, with or for an agency or the state 
legislature, in any physical form whatsoever ••• " Since the 
decision and award constitute information kept and produced 
for an agency, in this instance a school district, such re
cords are subject to the Freedom of Information Law in all 
respects. 

Second, I believe that the decision and award are 
accessible. Although §87(2) (b) of the Law permits an agency 
to withhold records or portions thereof when ·disclosure 
would result in an unwarranted invasion of personal privacy, 
the courts have generally held that public employees enjoy a 
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lesser degree. of privacy than the public at large. Further, 
this Committee has advised and the courts have upheld the 
notion that records that are relevant to the performance of 
the official duties of public employees are accessible, for 
disclosure in such circumstances would result in a permissible 
as opposed to an unwarranted invasion of personal privacy 
Isee e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 
905 (1975); Gannett Co. v. County of Monroe, 59 AD 2d 309 
(1977)1 and Montes v. State, 406 NYS 2d 664 (Court of Claims, 
1978)]. Conversely, portions of records that identify public 
employees that have no relevance to the performance of their 
official duties may justifiably be withheld, for disclosure 
would in such instances result in an unwarranted invasion of 
personal privacy (see Matter of Wool, Sup. Ct., Nassau Cty., 
NYLJ, Nov. 27, 1977). 

Under the circumstances, I believe that the arbitrator's 
decision and award are clearly relevant to the manner in which 
the subject of the records has performed his or her official 
duties as a teacher. Consequently, disclosure in my view would 
result in a permissible as opposed to an unwarranted invasion 
of personal privacy. 

Further, if the award and decision could be considered 
"intra-agency materials" they would be available under §87(2) 
{g) (iii) of the Freedom of Information Law, for they con
stitute a "final determination". 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

c},r ,/'. (-
r-fJ.t.'1., · ) / /\:_(,.__ ____ _ 

Robert J. Freeman --- · 
Executive Director 

RJF:jm 
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Mr. King Davis 
78 C 428 
135 State Street 
Auburn, New York 13021 

Dear Mr. Davis: 

I have received your letter of November 5 concerning 
requests directed to the New York City Police Department 
under the Freedom of Information Law. 

First, I have enclosed a copy of the regulations 
promulgated by the Committee, which govern the procedural 
aspects of the Freedom of Information Law and have the 
force and effect of law. A review of the regulations may 
be important, for they specify the time limits for response 
by agencies as well as the duties of applicants for records. 
It is unclear to me whether you have exhausted your ad
ministrative remedies. If, for example, a request was 
denied on October 8, an appeal of the denial must be made 
within thirty days of the denial. Further, if you have been 
denied on appeal, there are no additional administrative 
appeals; your only means of challenging the denial further 
would involve the initiation of a proceeding under Article 78 
of the Civil Practice Law and Rules. 

Second, your letter indicates that names of victims 
have been deleted from some of the records. In this regard, 
without knowing more about the contents of the records, I 
could not conjecture as to the propriety of the deletions. 
Nevertheless, I would like to point out that the Freedom of 
Information Law does state that an agency may withhold records 
"or portions thereof" when records or portions of records 
fall within one or more among eight grounds for denial 
enumerated in §87(2) {a) through {h) of the Law. Moreover, it 
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is possible that the deletions may have been made in con
junction with particular grounds for denial. For example, 
§87(2) (b) provides that an agency may withhold records or 
portions of records when disclosure would result in an 
unwarranted invasion of personal privacy. Section 87(2) (e) 
(iii) states that an agency may withhold records compiled 
for law enforcement purposes if disclosure would identify 
a confidential source. Section 87(2) (f) provides that an 
agency may withhold records which if disclosed would "en
danger the life or safety of any person". 

Again, I have no knowledge of whether any of the 
grounds for denial described in the preceding paragraphs 
would justify the deletions. However, based upon those 
provisions, it is possible that the deletions were appro
priate. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free to con
tact me. 

RJF/kk 

Enc. 

bee: Richard L. Reers 

Sincerely, 

~~t :Jf ML,__-
Robert J. Freeman 
Executive Director 
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Nelson W. Stiles, Esq. 
Assistant County Attorney 
County of Chenango 
42 South Broad Street 
Norwich, New York 13815 

Dear Mr. Stiles: 

November 26, 1979 

Thank you for your letter of November 7 and your 
interest in complying with the Freedom of Information Law. 
Please accept my apologies for the delay in response to 
your letter, which, I am pleased to report, was due to the 
birth of my son. 

You have described a situation in which a request 
has been directed to Chenango County for microfilm and 
computer tapes containing reproductions of individual 
real property tax maps. You also wrote that assessors 
generally make individual tax maps and other assessment 
records available. As such, the request in question is 
reflective of a desire on the part of an applicant to 
obtain copies of records that would be made available if 
requested individually. According to your letter, the 
County Board of Supervisors has expressed a desire not to 
make the information available "on other than a parcel
by-parcel basis", due to a fear that disclosure "would 
lead to the invasion of privacy of Chenango County land
owners and would lead to commercial use of the information". 

As noted in our telephone conversation, the problem 
appears to be that modern technology now enables individuals 
to gain access to a vast number of records in a convenient 
and relatively inexpensive form. Unless I am mistaken, we 
agreed that each piece of information contained within the 
microfilm or computer tapes would be made available if re
quested individually. Consequently, I advised then that the 
computer tapes and microfilm are likely accessible upon pay
ment of the actual cost of reproduction. 
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Although I continue to believe that the computer tapes 
and microfilm are accessible, it is possible that a court 
might hold to the contrary based .upon the following rationale. 

You indicated that the County Board of Supervisors is 
fearful that disclosure of the information sought could re
sult in the invasion of privacy of Chenango County landowners. 
In this regard, §87(2) (b) of the Freedom of Information Law 
provides that an agency may withhold records or portions 
thereof when disclosure would result in an "unwarranted in
vasion of personal privacy" based upon the standards pro
vided in §89(2) of the Law. Section 89(2) (b) lists for the 
purpose of guidance five illustrative examples of unwarranted 
invasions of personal privacy. Relevant to the issue here 
is subparagraph (iii), which states that an unwarranted in
vasion of personal privacy includes "the sale or release of 
lists of names and addresses if such lists would be used for 
commercial or fund-raising purposes". While the records 
sought could not be characterized as "lists", it appears: 
likely that the request was made for commercial purposes. 

It is noted at this juncture that rights of access 
granted by the Freedom of Information Law are not generally 
conditioned upon the status or interest of an applicant (see 
Burke v. Yudelson, 368 NYS 2d 779, affirmed 51 AD 2d 673). 
Nevertheless, there appears to be· an internal conflict in the 
Law, for §89(2) (b) (iii) specifically makes reference to the 
purpose of a request. 

In view of the foregoing, it might be appropriate 
to contact the applicant to request information regarding 
the purpose for which the request has been made. If he in
forms you that the purpose is for commercial solicitation, 
a court might look more favorably upon a denial of access 
based upon the privacy provisions of the Law than it would 
if there was no expression of an intent to use the infor
mation for commercial purposes. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Ro~tifr~~ 
Executive Director 

RJF/kk 

Encs. 
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-Dear Mr. Spalik: 

I have received your letter of November 12, which 
raises questions concerning the interpretation of both the 
Freedom of Information Law and the Open Meetings Law. 

First, you have described a situation in which a 
letter pertaining to you was written by a member of the 
Board of Assessors and sent to the Windsor Town Board. You 
have indicated that it is your belief that the letter con
tains accusations concerning you. The question is how you 
may obtain a copy o f the letter. 

First, it is noted that the Freedom of Information 
Law is based upon a presumption of access . Specifically, 
§87(2) of the Law provides that all records in possession 
of an agency, such as a Town, are available, except those 
records or por tions thereof that fall within one or more 
among eight grounds for denial enumerated in paragraphs 
(a) through (h) of the cited provision. 

In my opinion, t here is but one ground f or denial 
that may appropriately be raised with respect to the letter 
in question. Section 87(2) (g) of the Law states that an 
agency may withhold records or portions thereof that : 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

111. final agency policy or 
determinations." 
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It is emphasized that the quoted provision contains what 
in effect is a double negative. While government may with
hold inter-agency materials (records transmitted from one 
agency to another) or intra-agency materials (records trans
mitted from an employee of an agency to another employee 
of the same agency), statistical or factual data, instructions 
to staff that affect the public, or final agency policy or 
determinations found within such records must be made avail
able. 

Therefore, if the letter in question could be con
sidered "intra-agency" in nature, those portions of the 
letter consisting of statistical or factual information, 
for example, should be made available to you. 

In terms of procedure, I have enclosed a copy of the 
regulations promulgated by the Committee, which govern the 
procedural aspects of the Freedom of Information Law and 
have the force and effect of law. Each agency in the state, 
including the Town, is required to adopt its own rules and 
regulations consistent with and no more restrictive than 
those promulgated by the Committee. 

Your second question concerns the legality of holding 
meetings "pertaining to budgets or otherwise without inform
ing the public by putting a notice in the newspapers 11

• In 
this regard, §99 of the Open Meetings Law requires that 
notice be given prior to all meetings, whether regularly 
scheduled or otherwise. If a meeting is scheduled at least 
a week in advance, §99(1) requires that notice be given to 
the news media and posted in one or more designated public 
locations not less than seventy-two hours prior to a meet
ing. If a meeting is scheduled less than a week in advance, 
§99(2) of the Open Meetings Law requires that notice be 
given to the news media and posted in the same fashion as 
described earlier "to the extent practicable" at a reasonable 
time prior to the meeting. Therefore, it is clear that 
notice must be given to the news media and posted in one 
or more public locations prior to all meetings. 

Third, the Open Meetings Law was recently amended 
(see attached memorandum). One of the changes concerns 
the definition of "meeting". Under the original Law, the 
state's highest court held that the definition of 11meeting 11 

includes any situation in which a quorum of a public body 
convenes for the purpose of conducting public business, 
whether or not there is an intent to take action, and re
gardless of the manner in which a gathering may be charact
erized (see Orange County Publications v. Council of the 
Cityof!'1ewburgh, 45 NY 2d 947). From my perspective, 
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the amended definition of "meeting" merely codifies the 
holding of the Court of Appeals. As such, I believe that 
meetings held for the purpose of discussing a budget or 
other subject matter must be convened open to the public and 
preceded by notice given in accordance with §99. 

Lastly, you stated in your letter that the Super
visor read the letter to which you referred earlier to the 
members of the Town Board "before the meeting, behind 
closed doors". Although it is possible that such a dis
cussion might have been appropriate for executive session 
[see §100(1) (f)J, §100(1) of the Open Meetings Law re
quires that an open meeting be convened prior to entry into 
executive session and that a vote must be taken during an 
open meeting in order to enter into executive session. 
Therefore, if your allegation is accurate, the Board's dis
cussion of your letter prior to the meeting may have con
stituted a violation of the Open Meetings Law. 

Enclosed for your consideration is a new pamphlet 
that may be useful to you entitled "The Freedom of Infor
mation and Open Meetings Laws •.• Opening the Door" • 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

cc: Town Board, Town of Windsor 

Sincerely, 

f-it-ZC ,'.'.) tAl~ 
Robert J. Freeman 
Executive Director 
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Mr. Robert Sperber 
The Post-Standard 
P.O. Box 4915 
Syracuse, New York 

Dear Mr. Sperber: 

13221 

As you are aware, I have received your letter of 
November 13, which raises questions concerning rights of 
access to records in possession of the Liverpool School 
District. The records in question pertain to a situation 
in which an elementary school principal has been placed 
on leave without pay and in which the Board has determined 
to terminate the principal's tenure. You have indicated 
that, to date, the District "has been unwilling to pro
vide any written materials pertaining to the matter." 

With respect to the foregoing, you have asked whether 
records reflective of the reasons for the District's desire 
to remove the principal are open to the public, despite the 
fact that they involve a "personnel matter". In this re
gard, it is important to point out at the outset that there 
may be situations in which a discussion may appropriately be 
held during an executive session under the Open Meetings Law, 
but in which records related to the discussion may be access
ible under the Freedom of Information Law. For example, 
the provision of the Education Law that you cited as 11 3028", 
which is in fact §3020-a, provides that a school board shall 
determine the existence of probablP- cause following the 
filing of charges against a school district employee during 
an executive session. Nevertheless, if probably cause has 
been determined, I believe that the charges as well as records 
indicating a finding of probable cause are available under 
the Freedom of Information Law • 
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Therefore, if the District has compiled tecords that 
specify the reasons for removal, such records are in my view 
available, for they represent both factual data and a deter
mination accessible under §87(2) (g) (i) and (iii) of the 
Freedom of Information Law. 

Although the records might concern a "personnel mat
ter", they could not in my opinion likely be withheld 
under §87(2) (b) of the Freedom of Information Law. While 
the cited provision permits an agency to withhold records 
or portions thereof when disclosure would result in "an 
unwarranted invasion of personal privacy", the courts have 
generally held that public employees enjoy a lesser degree 
of privacy than the public at large. Further, this Com-
mittee has advised and the courts have upheld the notion 
that records that are relevant to the performance of the 
official duties of public employees are accessible, for 
disclosure in such circumstances would result in a per
missible as opposed to an unwarranted invasion of personal 
privacy [see e.g., Farrell v. Village Board of Trustees, 
372 NYS 2d 905 (1975); Gannett Co. v. County of Monroe, 59 
AD 2d 309 (1977); and Montes v. State, 406 NYS 2d 664 (Court 
of Claims, 1978)]. Conversely, portions of records that 
identify public employees that have no relevance to the per
formance of their official duties may justifiably be withheld, 
for disclosure would in such instances result in an unwarranted 
invasion of personal privacy (see Matter of Wool, Sup. Ct., 
Nassau Cty., NYLJ, Nov. 27, 1977). 

Under the circumstances, I would contend that the 
determination made by a school board and any written reasons 
for terminating tenure are available on the ground that 
disclosure would result in a permissible as opposed to an 
unwarranted invasion of personal privacy, for such records 
are relevant to the performance of the official duties of 
both the School Board and the employee who is the subject 
of the records. 

Your second question is whether a "transcript or any 
other materials" created pursuant to the proceeding initiated 
under §3020-a of the Education Law are available. It is 
noted at this juncture that §86(4) of the Law defines "record" 
to include any information "in any physical form whatsoever" 
in possession of or produced for an agency, such as a school 
district. Therefore, records created in conjunction with a 
§3020-a proceeding are subject to rights of access granted 
by the Freedom of Information Law. 
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From my perspective, there are two grounds for 
d~nial. that may in part be applicable. First', §87 (2) (g) 
of the Law provides that an agency may withhold records 
or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or deter
minations ••• " 

However, it is important to point out that the quoted pro
vision contains what in effect is a double negative. While 
an agency may withhold inter-agency or intra-agency materials, 
it must provide access to statistical or factual data, in
structions to staff that affect the public, or final agency 
policy or determinations found within such records. 

Although the transcript and similar materials might 
be characterized as "intra-agency materials" the contents 
of the materials consisting of statistical or factual data, 
for example, would be available. 

A second ground for denial is §87(2) (b), which as 
stated earlier, states that an agency may withhold records 
or portions of records when disclosure would result in an 
unwarranted invasion of personal privacy. If, for example, 
a transcript identifies witnesses or particular students, 
the names or other identifying details might properly be 
deleted if disclosure would result in an unwarranted invasion 
of personal privacy. 

Finally, your third question concerns records of any 
"financial settlement" regarding the dispute between the 
principal and the District, as well as any resolutions adopted 
by the Board regarding the dispute. In my view, such records 
would again constitute "intra-agency materials". Neverthe
less, records indicative of a financial settlement would con
stitute "statistical or factual tabulations or data" that 
are available under §87(2) (g) (i). Further, resolutions 
adopted by the Board would be required to be found in min~ 
utes and in my opinion would be available, for they represent 
either the policy of the District or a final determination 
made by the School Board. 
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In addition, although a school board may engage in 
an attorney-client relationship with its attorney, it has 
been established in case law that records of the monies 
billed or received by an attorney or a law firm for ser
vices rendered to a client are not privileged [see e.g., 
People v. Cooke, 372 NYS 2d 10 (1975)]. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Liverpool School Board 

Sincerely, 

[: J--tzt j' . &.fl-1--
Robert J. Freeman 
Executive Director 
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Ms. Loretta Prisco 
Parents Action Committee 

for Education 
30 Westbury Avenue 
Staten Island, New York 10301 

Dear Ms. Prisco: 

November 26, 1979 

I have received your letter of November 16 regarding 
unanswered requests made under the Freedom of Information 
Law to Community School District 31 in Staten Island and 
the New York City Board of Education. 

You have indicated that you requested the "staff 
payroll of the District and P.S. 28 as of June 1979 and 
October 1, 1979; the individual school organizations for 
June 1979 and October 1979; and class pupil registers for 
October 1979 and June 1979." 

In my opinion, much, if not all of the information, 
in which you are interested is available. However, prior 
to a discussion of rights of access to the records sought, 
several points should be made. 

It is noted initially that you wrote that your 
requests were directed on September 28 to Community School 
District 31 and on October 4 to the New York City Board of 
Education. In neither case was a response to your re-
quest given. In this regard, I would like to review the 
procedural requirements imposed upon government by the Free
dom of Information Law. 

Section 89(3) of the Freedom of Information Law (see 
attached) and §1401.5 of the Committee's regulations (see 
attached}, which have the force and effect of law and with 
which each agency must comply, provide that an agency must 
respond to a request made in writing that reasonably describes 
the records sought within five business days of the re-
ceipt of a request. The response made within five business 
days can take one of three forms. It can grant access, deny 
access, or, if, for example, the agency cannot locate the 
records within five business days or must review their contents 
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to determine rights of access, it may acknowledge receipt 
of a request and take ten additional business days to 
grant or deny access. In the event of a denial, the 
reasons for the denial must be stated in writing and the 
applicant must be informed of his or her right to appeal 
and be given the name and address of the person or body to 
whom an appeal should be directed. 

With respect to the circumstances that you described 
in which no response was given, §§1401.S(d) and 1401.7(c) 
state that if an agency has failed to grant or deny access 
within the time limits prescribed, the request is considered 
a denial that is appealable. It is also noted that the 
rules and regulations adopted by an agency, which must be 
consistent with those promulgated by the Committee, must 
identify both a records access officer responsible for re
sponding to requests and an appeals officer or body. At 
this point, I believe that you may consider your request 
to have been "constructively denied" and that you may appeal 
the request as a denial. 

With regard to the scope of your request, it is noted 
that §89(3) of the Law states that an agency need not 
create a record in response to a request, except in situations 
specified in the Law. Therefore, if there is no record 
indicating "individual school organizations", for example, 
the school district need not create such a record on your 
behalf. If, however, such records do exist, they are avail
able, for they constitute factual data required to be made 
available under §87(2) (g) (i) of the Law. 

The staff payroll is in my view clearly available, 
for §87(3) (b} of the Law requires that each agency maintain 
a record consisting of the name, public office address, title 
and salary of all officers or employees of the agency. The 
cited provision represents one of the situations in the Law 
in which a record must be compiled. As such, even if no 
payroll record currently exists, it must be created and made 
available. 

The last area of inquiry concerns "class pupil 
registers for October 1979 and June 1979". Rights of access 
to records reflective of this portion of your request are 
determined not by the Freedom of Information Law, but rather 
by the federal Family Educational Rights and Privacy Act, 
which is commonly known as the "Buckley Amendment" (20 u.s.c. 
§1232g). 
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In brief, the Buckley Amendment states that education 
records in possession of an educational agency or institution 
are confidential to all but the parents of students under 
the age of eighteen, and that students who have attained the 
age of eighteen acquire.• the rights of their parents. Never
theless, both the Buckley Amendment and the rules adopted by 
the United States Department of Health, Education and Welfare 
state that "directory information", such as a pupil register, 
concerning students is available if an educational agency 
or institution has adopted a policy concerning directory 
information. To adopt such a policy, a school district 
would be required to transmit a notice to parents indicating 
its intention to disclose specific aspects of directory 
information. A parent may thereafter "veto" the disclosure 
of any of the directory information identifiable to his or 
her child. 

Consequently, I believe that pupil registers are 
available only if a policy on directory information has been 
adopted • 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Community School District 31 

Sincerely, 

I J ll.'lt-T, fum\./"'--
Robe}t J. Freeman 
Executive Director 

New York City Board of Education~ 
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Gene R. Matusow, M.D., P.C. 
Greenridge Medical Pavilion 
12 Greenridge Avenue 
White Plains, New York 10605 

Dear Mr. Matusow: 

November 28, 1979 

I thank you for your letter of November 13 and con.,.. 
gratulate you on your recent election to the Town Board of 
the Town of North Castle. 

Your first question concerns the application of the 
Open Meetings Law to chance meetings of members of the Town 
Board as well as meetings of a majority of the Town Board 
at political gatherings. In my opinion, the Open Meetings 
Law would not be applicable either to a chance meeting or a 
political caucus. 

As you are likely aware, the Open Meetings Law was 
recently amended. One of the alterations in the Law con
cerns the definition of "meeting", which now includes "the 
official convening of a public body for the purpose of con
ducting public business" [§97(1)]. The new definition is 
in my view intended to reflect the Court of Appeals' deci
sion in Orange County Publications v. Council of the City 
of Newburgh, 45 NY 2d 947, which held that any convening of 
a quorum for the purpose of discussing public business falls 
within the scope of the Law, whether or not there is an in
tent to take action and regardless of the manner in which 
a gathering may be characterized. 

The memorandum in support of the amendments to the 
Law submitted by the Assembly Committee on Rules states that 
the use of the word "official" in the definition was intended 
to " ••• avoid inadvertently including chance meetings and 
social gatherings." As such, if members of the Town Board 
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happen to run into each other and thereafter discuss public 
business, such a situation would not in my opinion con-
stitute a "meeting". ,,, 

Further, "quorum" is a term that is specifically de
fined by §41 of the General Construction Law. One of the 
conditions precedent to the convening of a quorum is a re
quirement that reasonable notice be given to each member of 
a public body. In the case of a chance meeting, notice 
would not be given to each member. In the case of a politi
cal caucus, assuming that a board does not consist entirely 
of members of one political party, again, reasonable notice 
would not likely be given to each member. 

In addition, §103(2} of the Open Meetings Law exempts 
from its scope "deliberations of a political committees, con
ferences and caucuses." 

The second question concerns minutes of executive 
sessions and who may have access to them. In this regard, 
I direct your attention to §101 (2), of the Law, which pro
vides that: 

"IM]inutes shall be taken as executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final deter
mination of such action, and the date 
and vote thereon~ provided, however, 
that such summary need not include any 
matter which is not required to be made 
public by the freedomoof information 
law ••• " 

In view of the foregoing, it is clear that minutes of execu-
tive sessions need not include reference to each and every 
comment made during an executive session. On the contrary, 
such minutes must consist only of "a record or summary of 
the final determination" of action taken during executive 
session, "and the date and vote thereon." 

With respect to rights of access, subdivision (3) 
of §101 states that minutes of executive session shall be 
made available within one week of executive session. Gener
ally speaking, §87(2) (g){iii) of the Freedom of Information 
Law requires that final determinations made by an agency, 
which includes a town, must be made available. From my per
spective, there are rare circumstances in which a portion of 
a determination would be deniable in the Freedom of Infor
mation Law. Nevertheless, if, for example, a determination 
made in executive session includes reference to the identity 
of a member of the public, and if disclosure would result in 

"an unwarranted invasion of personal privacy", the name or 



• 

Gene R. Matusow, M.D., P.C. 
November 28, 1979 
Page -3-

other identifying details could likely be delet~d. In such 
a situation, the public would have the ability to gain access 
to minutes reflective of the nature or substance of a deter
mination after having deleted appropriate portions of the 
determination to protect personal privacy. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

.(i',.1:D ~,_________ 
Robert J. Freeman -
Executive Director 

RJF :jm 
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Mr. Anthony J. Spennacchio 
Assistant Superintendent 

for Administration 
Gates Chili Central School 

District 
910 Wegman Road 
Rochester, New York 14624 

Dear Mr. Spennacchio: 

I am in receipt of your letter of November 13 con
cerning the status of records in possession of the Advisory 
Task Force Committee on Declining Enrollment, which was 
created by the Gates Chili School District Board of Edu
cation. 

It is noted at the outset that your letter was 
addressed to Mr. Gene Snay of the Committee on Public Access 
to Records. Please be advised that Mr. Snay is the records 
access officer for the State Education Department. I have 
sent a copy of your inquiry to Mr. Snay and he might want 
to respond to your inquiry as well. 

According to your letter, the Advisory Task Force 
Committee on Declining Enrollment (hereafter "the Committee") 
was created by the Board of Education in November 1978. Your 
letter indicates that, following its formation, the Advisory 
Committee voted to have closed meetings due to the "confi
dential nature" of its discussion. In addition, although the 
School Board has freely provided access to the final report 
of the Committee, requests for minutes of the meetings of 
the Advisory Committee as well as "any charts, documents, data 
and other records of the Task Force may have utilized during 
its study" have been rejected by the Committee • 
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You have asked what your responsibilitie's might be 
with respect to requests for records still in possession 
of the Task Force. Your letter also indicates that the 
chairperson of the Committee has expressed his or her in
tention that the records sought are considered "confidential 
and will stay that way". 

In my opinion, the facts as you have described them 
represent past violations of the Open Meetings Law and 
potential violations of the Freedom of Information Law. 

First, with respect to the Open Meetings Law, I be
lieve that the decision by the Committee to close its meet
ings represented a violation of the Open Meetings Law. It 
is emphasized that the Law as it existed until recently was 
different from the Law as it exists now due to the passage 
of amendments that became effective on October 1, 1979. 
While the scope of the definition of "public body" [§97(2)] 
was somewhat uncertain under the Law as originally enacted, 
I believe that the Committee was subject to the Open Meetings 
Law in all respects since its creation in 1978. 

Under the original Open Meetings Law, "public body" 
was defined to mean: 

"any entity, for which a quorum is 
required in order to transact public 
business and which consists of two 
or more members, performing a govern
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law." 

By breaking the definition into its components, this Com
mittee consistently advised that committees analogous to 
that in question were subject to the Law. The committee in 
question was an entity consisting of more than two members. 
It was required to act by means of a quorum pursuant to the 
definition of "quorum" appearing in §41 of the General Con
struction Law. It is emphasized that the definition of 
"quorum" is applicable not only to groups consisting of pub
lic officers, but also to persons "charged with any public 
duty to be performed or exercised by them jointly by a board 
or similar body". Further, the committee in question "trans
acted" public business. Although the Committee may not have 
had the capacity to take final action, the state's highest 
court affirmed an Appellate Division finding that the word 
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"transact" should be interpreted based upon it& ordinary 
dictionary definition, i.e. "to discuss" (see Oranse County 
Publications v. Council of the City of Newburgh, 60 AD 2d 
409, af£'d' 45 NY 2d 94+]. Lastly, it is clear that the 
Committee performed its duties for a _public corporation, 
in this case a school district. 

Moreover, in a similar situation, it was held 
judicially that a citizen's committee designated by a pub
lic corporation was a public body subject to the Open Meet
ings Law [see Pissare v. City of Glens Falls, Sup. Ct., 
Warren~Cty. (1978)]. In discussing the issue, the court 
found that the members of a citizen's committee were 
"formally requested" to serve and further stated that: 

11 [W]hile the members jointly and 
collectively did not have any 
authority and did not exercise 
any authority in the sense of 
taking final and binding action •.• , 
the members certainly had 'power' 
greater than that possessed by 
the other citizens of Glens Falls 
to influence the Common Council's 
decisions and deliberations ••. The 
Court holds that when persons are 
formally requested to advise the legis
lative and executive officers of a 
municipality and to assist legis
lative officers in deliberating that 
such persons are charged with a public 
duty (see General Construction Law 
§41) ••• Accordingly, these public 
bodies formally convened for the 
purpose of officially transacting 
public business whenever they gathered 
to foreseeably effect or actually 
effect the discharge of their pub-
lic duty." 

In view of the foregoing, I do not believe that the 
committee in question had the legal authority to close all of 
its meetings. This is not to say that executive sessions may 
not have been proper. If, for example, particular personnel 
were discussed or if the value of particular parcels of real 
property would be affected by public discussion, certainly 
such discussions would have been proper for executive session. 



• 

Mr. Anthony J. Spennacchio 
November 30, 1979 
Page -4-

., 
Nevertheless, all meetings of the Committee should have been 
convened as open meetings. To the extent that executive 
sessions could have been appropriately held, they should have 
been held by following the procedure for entry into executive 
session described in §100(1) of the Open Meetings Law. 

Second, with respect to access to records, I believe 
that the records are in the legal custody of the School Dis
trict, even though they may be in the personal custody of 
the Chairperson of the Committee. 

Two statutes are cited to bolster this contention. 
Section 2116 of the Education Law has since 1947 stated that: 

"[T]he records, books and papers 
belonging or appertaining to the 
office of any officer of a school 
district are hereby declared to be 
the property of such district and 
shall be open for inspection by 
any qualified voter of the district 
at all reasonable hours, and any 
such voter may make copies thereof." 

In addition, §86(4) of the Freedom of Information Law defines 
11 record" to mean: 

"any information kept, held, filed, 
produced or reproduced by, with or 
for an agency or the state legis
lature, in any physical form what
soever including, but not limited 
to, reports, statements, examinations, 
memoranda, opinions folders, files, 
books, manuals, pamphlets, forms, 
papers, designs, drawings, maps, 
photos, letters, microfilms, com
puter tapes or discs, rules, regu
lations or codes." 

Based upon the direction provided by the two provisions 
quoted above, it is clear that the records in question now 
in possession of the Chairperson of the Committee are in the 
legal custody of the School District under §2116 of the Edu
cation Law and constitute "records" subject to rights of 
access under the Freedom of Information Law. 
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,,, 
This is not to say that all records requested are 

available, for records or portions thereof might be pro
perly denied based upon the categories for denial appear
ing in §87(2) (a) through (h) of the Freedom of Information 
Law. In brief, that provision states that all records 
are available, except to the extent that records "or 
portions thereof" fall within one or more grounds for denial 
enumerated in the La-w. 

It is also emphasized that the word "confidential" is 
much over-used and in my opinion can be appropriately cited 
in but two circumstances. First, records are confidential 
when an act passed by the State Legislature or Congress 
specifically precludes an agency from disclosing. Such 
records are clearly deniable under §87(2) (a) of the Freedom 
of Information Law, which enables an agency to withhold 
records that are "specifically exempt from disclosure by state 
or federal statute". The other instance in which records 
may be deemed confidential would occur in a situation in 
which a court finds that an agency has proven that disclosure 
would, on balance, result in detriment to the public interest 
[see Cirale v. 80 Pine Street Corp., 35 NY 2d 113]. Under 
the circumstances, I do not believe that the records requested 
could be considered "confidential". 

There may be portions of records which if disclosed 
would result in an "unwarranted invasion of personal pri
vacy" under §§87(2) (b) and 89(2) (b) of the Freedom of Infor
mation Law. If so, identifying details might be deleted to 
protect privacy, while providing access to the remainder of 
the records. 

Lastly, the records might be characterized as "intra
agency materials". In this regard, §87(2) (g) of the Law 
states that an agency may withhold records or portions thereof 
that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations •.• " 
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,, 
It is emphasized that the quoted provision contains what in 
effect is a double negative. While an agency may withhold 
inter-agency or intra-agency materials, it must provide 
access to statistical or factual data, instructions to staff 
that affect the public, or final agency policy or determination 
found within such records. 

Although it is unlikely that the records requested 
contain instructions to staff that affect the public or final 
agency policy or determinations, it is quite likely that 
they contain "statistical or factual tabulations or data". 
To that extent, they are in my view accessible. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Mr. Gene Snay 

bee: Gates Chili News 

Sincerely, 

~1:::1.&cu~-
Robert J. Freeman 
Executive Director 
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-Dear Mr. Duryea: 

I have received your most recent letter and the 
correspondence attached to it. Please accept my apol ogies 
for the delay in response, which I am pleased to report 
was due to the birth of my son . 

Having reviewed the correspondence, it appears 
that two issues remain. The first concerns the existe nce 
of a report made by a county engineer. The second pertains 
to the identity o f the engineer who inspected the s ide
walks on or near your property. 

With respect to the report, once again it is im
portant to emphasize that the Freedom of Information Law 
specifically provides that an agency need not create a 
record in response to a request [see §89(3)]. Therefore, 
if no report exists, the county is not obliged to create 
such a record on your behalf. 

However, throughout the correspondence, Commissioner 
Pender asserted that the engineer inspected the s idewalk 
on an "informal" basis and that no "formal" report was 
prepared. I have no knowledge as to whether an "inf ormal" 
report may have been prepared and submitted by the engineer. 
Although it would appear that no written record was made, 
if th~re was an "informal" report, it is a "record" as 
defined by §86(4) of the Freedom of Information Law and is 
subject to rights of access. 
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While I am not asserting any belief that an "in
formal" report exists, assuming that it does, the most 
relevant provision of the Freedom of Information Law would 
be §87(2) (g). The cited provision states that an agency, 
such as Nassau County may withhold records or portions 
thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

The provision quoted above contains what in effect is a 
double negative. Although an agency may deny access to 
"inter-agency or intra-agency materials", it must provide 
access to portions of such materials consisting of statis~
tical or factual data, ihstructions to staff that affect 
the public, or final agency policy or determinations found 
within such records. Stated differently, §87(2) (g) pro
vides access to statistics and facts and the so-called 
"secret law" of an agency, while enabling the agency to 
withhold records reflective of advice or opinion. 

Under the circumstances, once again assuming for 
the sake of argument that an "informal" report might exist, 
it could be characterized as an "intra-agency" document. 
Its factual findings would be available; its statements 
of opinion, impression or advice, for example, would be 
deniable. 

The second issue concerns the name of the engineer 
who inspected the sidewalks. As stated in my earlier letter, 
home addresses of public employees may generally be with
held on the ground that disclosure would result in "an 
unwarranted invasion of personal privacy" pursuant to 
§87(2) (b) of the Freedom of Information Law. However, in 
construing the quoted language, the courts have held that 
disclosure of records that identify public employees would 
result in a permissible as opposed to an unwarranted in
vasion of personal privacy to the extent that the records 
are relevant to the performance of official duties [see 
e.g. Farrell ,v.,.:Village Board of Trustees, 372 NYS 2d 905, 
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(1975); Montes v. State, 406 NYS 2d 664 (Court of Claims, 
1978); Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977); 
aff'd 45 NY 2d 954 (1978)]. For example, that portion of 
a record indicating a public employee's home address has 
no relevance to the manner in which he or she performs 
his or her official duties. Therefore, the home address 
may be withheld on the ground that disclosure would result 
in "an unwarranted invasion of personal privacy" [see 
Matter of Wool, Sup. Ct., Nassau Cty., NYLJ, Jan. 11, 1979}. 
Conversely, if a record exists which identifies the engineer 
in conjunction with his inspection of the sidewalk, that 
portion of the record would in my view be available, for 
it is relevant to the performance of his official duties. 
I believe that this contention is bolstered, assuming that 
your letter of January 23 is factually accurate, by your 
assertion that engineer in question spoke with your son and 
indicated "who he was". 

I have enclosed for your consideration copies of 
the Freedom of Information Law and a new pamphlet on the 
subj.ect which may be helpful to you • 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs •• 

cc: Commissioner Pender 

s!)·.·n ncc~erreelJy, ,,--

~Jt ~, ~-I ----

Robert J. Freeman 
Executive Director 
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-Dear Mr. Whitaker: 

December 5, 1979 

I have r eceived your letter of November 19 and the 
correspondence appended to it. Please accept my apologies 
for the delay in response, which I am pleased to report was 
due to the birth of my son. 

Having reviewed the materials, it appears that the 
responses given to your clients by SUNY officials are re
flective . of several inconsistencies. Moreover, in my 
opinion, it is likely that portions o f the records requested 
by your clients should have been made available under the 
Freedom of Information Law and that violations of the Open 
Meetings Law may have occurred. 

Your first question pertains to a "planning staff 
evaluation" that apparently "was effectively adopted" by 
the SUNY Board of Trustees. 

Without having the benefit of inspecting the plan
ning staff evaluation, I can only conjecture as to rights 
of access. Nevertheless, the document in question, as you 
pointed out, appears to have been characterized differently 
by Chancellor Wharton and the SUNY officials who responded 
t o Mr. Felsen's request. While Chancel lor Wharton intimated 
that the staff evaluation served as the basis for a decision 
made by the SUNY Board of Trustees, the res ponses by SUNY 
officials indlcate that the evaluation contains no factual 
information upon which the SUNY Board of Trustees based its 
determination. 
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In this regard, I agree with your contention that 
even if the staff evaluation could be characterized as 
"an internal document", statistical or factual tabulations 
or data found within the report should be made available. 

Most relevant to the request is §87(2) (g) of the 
Freedom of Information Law, which states that an agency 
may withhold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

It is emphasized that the quoted provision contains what in 
effect is a double negative. Although an agency may with
hold inter-agency or intra-agency materials, it must pro
vide access to statistical or factual tabulations or data, 
instructions to staff that affect the public, or final 
agency policies or determinations found within such records. 

Under the circumstances, I believe that the planning 
staff evaluation could properly be characterized as an 
"intra-agency" document. However, in the responses given 
by Richard Gillman and Sanford Levine, both wrote that the 
evaluation is not nor does it contain "statistical or 
factual tabulations". Nevertheless, §87(2) (g) (i) of the Law 
grants access to "statistical or factual tabulations or 
data, found within intra-agency materials (emphasis added). 
In my view, the words "or data" were included in the amend-
ments to the Freedom of Information Law due to the uncertainty 
involved in the construction of the term "tabulation". While 
the report in question might not contain "statistical or 
factual tabulations", to the extent that it does contain 
statistical or factual data, it is in my opinion available. 
In addition, a recent decision rendered by the Court of 
Appeals found that statistical or factual information found 
within internal documents is available. Even if that infor
mation is not used to develop or make policy, it is independently 
available [see Matter of Doolan v. Nassau County BOCES, 
NY 2d ___ , November 27, 1979]. This contention is bolstered 
by another recent decision which held that: 
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"[T]his exemption permits access 
to records or portions thereof 
which contain any statistical or 
factual information, policy or 
determinations upon which the 
agency relies. On the other hand, 
written memoranda or letters sent 
from an official of one agency to 
an official of another or to an 
official within the same agency 
are not available if the communication 
is purely advisory in nature"· [Miracle 
Mile Assoc. v. Yudelson, 68 AD 2d 
176, 181 (1979)]. 

It is noted, too, that the Court of Appeals in Doolan 
specifically cited the page in Miracle Mile from which the 
previous language was quoted. Consequently, even if the 
evaluation contains no statistical or factual tabulations, 
to the extent that it does contain statistical or 
factual information in any form, I believe that it is 
available. 

Your second question concerns the propriety of an 
executive session held by the SUNY Board of Trustees during 
which the planning staff evaluation was considered. 

In brief, the Open Meetings Law provides that all 
meetings of a public body, including the SUNY Board of 
Trustees, must be open, except to the extent that an executive 
session may appropriately be held in conformity with the 
provisions of §100(1) (a) through (h) of the Law. Under 
the circumstances, it appears that there is but one possible 
ground for executive session that may have been cited by the 
Board. Specifically, §100(1) (h) of the Open Meetings Law, 
at the time of the meeting, permitted a public body to enter 
into executive session to discuss: 

"the proposed acquisition, sale or 
lease of real property, but only 
when publicity would substantially 
affect the value of the property." 
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The quoted provision clearly does not permit every dis
cussion pertaining to the proposed acquisition, sale or 
lease of real property to be held during an executive 
session. On the contrary, such deliberations may be con
ducted in executive session only when public discussion 
would "substantially affect the value of the property". 
Although I could not advise with certainty that public 
discussion would or would not affect the value of the 
property under consideration, it is clear that the Cross
gates Mall proposal has been a subject of substantial con
troversy and public interest for several months, and it is 
no secret that the property in the vicinity of the proposed 
mall can be readily identified. Consequently, I feel that 
it is questionable at best whether public discussion could 
have in fact substantially affected the value of the pro
perty in question. If public discussion could not have 
substantially affected the value of the property, the 
executive session was in my view held in violation of the 
Open Meetings Law. 

With respect to the request for minutes of the 
executive session made by Mr. Felsen, Mr. Gillman, the 
records access officer wrote that: 

"[A]s the discussion was not an 
action by formal vote, minutes 
were not taken and are not re
quired to be taken in accordance 
with Public Officers Law §101(2) 
( Open Meetings Law) • " 

I agree with Mr. Gillman's contention that if a particular 
subject is discussed in executive session which does not 
result in action taken by a public body that minutes of the 
executive session need not be compiled. However, as 
Mr. Felsen pointed out, a letter addressed to Mr. Sproul 
of Crossgates by Chancellor Wharton indicates that the 
evaluation was "reviewed by the Board of Trustees which con
cluded that, based on all the information now available, 
such a proposal would not be in the best interest ••• of 
the University Center at Albany". From my perspective, to 
be consistent, it could not be asserted on one hand that 
no "formal vote" was taken, and on the other that the Board 
of Trustees "concluded". If an executive session was properly 
held, and if indeed a conclusion was reached, I believe 
that it should be referenced in minutes of the executive ses
sion, regardless of the manner in which the vote, consensus 



• 

• 

• 

Paul M. Whitaker, Esq. 
December 5, 1979 
Page -5-

or conclusion might be characterized. The fact is, according 
to Chancellor Wharton, that a determination was made. 

And third, your client requested a detailed list of 
all records in possession of SUNY "concerning the proposed 
transfer of property to the Department of Transportion. 11 

In a related sense, you have intimated that the University 
likely created a list of such records in order to respond 
to the requests made under the Freedom of Information Law. 

In this regard, it is clear that the subject matter 
list required to be compiled pursuant to §87(3) (c) of the 
Freedom of Information Law need not make reference to every 
record in possession of an agency. On the contrary, the 
list is in my opinion intended to be a compilation presented 
in reasonable detail by subject matter that identifies the 
records in possession of an agency by category. Further, 
it is also clear that the Freedom of Information Law does 
not require an agency to create or compile a record in 
response to a request [see §89(3)]. Nevertheless, if a 
list exists which identifies particular records relevant 
to the proposed transfer of property, it would in my opinion 
be available. Assuming that such a list has been created, 
it would itself, as Mr. Felsen contended, constitute a 
"factual tabulation" accessible under §87(2) (g) (i). Further, 
although the list might make reference to records that are 
deniable in their entirety or in part, those references 
alone would not disclose the contents of the records. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Karl E. Felsen 
Richard Gillman 
Sanford H. Levine 

Sin/)ertly ~ •. 

f4/}Uu ::ffu/}1,---
Robert J. Freeman 
Executive Director 
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Mr. Gene Walter Perro 
79-A-39 
Box 149 
Attica, New York 14011 

Dear Mr. Perro: 

I have received your letter regarding an unsuccessful 
attempt to gain access to your criminal history record (rap 
sheet) from the Division of Criminal Justice Services • 

As a general matter, I believe that the Division 
of Criminal Justice Services provides access to records 
pertaining to individuals to the individual themselves 
based upon the submission of fingerprints and other 
identifying information. Although you indicated that you 
sent your thumbprint to the Division, in all honesty, I am 
not certain as to which prints or other information must 
be sent. 

To obtain a clarification regarding the information 
that you must submit, it is suggested that you write to: 

Adam D'Alessandro 
Director of Data Sytems 
Division of Criminal Justice Services 
Executive Park Tower 
Albany, New York 12203 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

c rely, 

RJF/kk 

j,fu__ 
Freeman 
Director 
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Mr. Gwaine Little 
Box R 
#79-A-2310 
Napanoch, New York 12453 

Dear Mr. Little: 

I have received your letter of November 17. Although 
I am not completely sure of the nature of your inquiry, it 
appears that you would like to obtain and present information 
which indicates that a charge against you had been dismissed. 

In this regard, I believe that the Division of 
Criminal Justice Services provides access to records per
taining td individuals to the individual themselves based 
upon the submission of fingerprints and other identifying 
information. 

To obtain clarification concerning the information 
that you must submit, it is suggested that you write to: 

Adam D'Alessandro 
Director of Data Systems 
Division of Criminal Justice Services 
Executive Park Tower 
Albany, New York 12203 

Further, it is possible that records related to 
charges that have been dismissed might be sealed under the 
provisions of §160.50 of the Criminal Procedure Law. It 
is suggested that you contact an attorney or Prisoners' 
Legal Services, for example, to help you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me • 

RJF/kk 

l 
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Mr. Louis Muniente 
Holland Patent 
New York 13354 

Dear Mr. Muniente: 

I have received both of your recent letters and apolo
gize for the delay in response. 

Your questions pertain to the responsibility of a 
school district with regard to the.imposition of taxes. In 
this regard, you have asked how a school board may be re
strained from passing higher budgets each year and expend
ing increasing amowits of the taxpayers' money. 

In all honesty, I have no expertise regarding the 
fiscal responsibilities of school boards. However, you 
mentioned "home rule" and questioned the capacity of school 
boards to keep raising taxes. As I understand it, the re
sponsibility to keep school district expenditures in check 
rests on the shoulders of the public •. Although .the voters 
in your district may have passed budgets over the years, 
they could reject a budget. Further, if you disagree with 
the policy of a particular board member or members, per
haps you and others could combine to elect the representa
tives of your choice. 

In addition, the two Laws administered by the Com
mittee, the Freedom of Information Law and the Open Meetings 
Law, permit you to learn more about the factual bases for 
the making of policy, including the imposition of taxes. 

For example, the Freedom of Information Law is based 
upon a presumption of access. In brief, that Law states 
that all records in possession of an agency, .including a 
school district, are available, except.those records or por
tions thereof that fall within one or more amoung eight 
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enumerated grounds for denial listed in the Law. Similarly, 
the Open Meetings Law requires that all meetings of public 
bodies, including school boards, must be open unless there 
is a ground for a closed or "executive" session. As in the 
case of the Freedom of Information Law, a meeting is presumed 
to be open, except to the extent that an executive session 
may properly be convened based upon the grounds for executive 
session listed in the Law. 

Enclosed for your consideration are copies of both 
laws, as well as the pamphlet to which you made reference. 
I believe that these documents will be helpful.to you. If 
you would like additional copies, I will be happy to provide 
them on request. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me~ 

RJF:jm 

Encs • 

Sincerely, 

f4~,k j", ~ 
Robert J. Freeman 
Executive Director 
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December 11, 1979 

As I informed you in a recent telephone conversation, ,<·· 
I have received and reviewed the documentation sent over 
a period of several weeks to this office. The following 
will consist of my .comments regarding the responses to your 
inquiries offered by the officialsof Community School Dis-
trict 10. · · · 

First, in response to a request for records made 
on September 20, Fred Goldberg; the Records Access Officer, 
replied in writing that numerous . portions of the request 
could not be answered, for there are no records in exist
ence that correspond to the information sought. ln this 
regard, you requested a certification from Mr. Goldberg 
pursuant to §89 (3) of the Freedom of -•I·nformation Law. In 
answer to your request for a certification, Mr. Goldberg 
w~ote that his original letter of October 12 was "fair and 
accurate". In terms of your rights, the fairness or accu
racy of the response .is in my opinion irrelevant, for the 
cited provision of the Freedom of Information Law requires 
that agency qfficials provide the certification described 
in the Law upon request~ · · · 

In relevant part, §89(3) of the Freedom of Infor
mation Law states that an agency must upon request "cer
tify to the correctness" of ·copies made available "if so 
requested, or as .the case may be ••• certify · that it does .. . 
not have possession of such . record or that .such recorq · 
cannot be found after diligent search" • . In addition, ~--- . 
S1401.2 of the regulations promulgated by the · committee, ~ 
which have the force and effect of law and with which each 
agency in the state must comply, requires that a records 
access officer is_responsible for assuring ~hat: 
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"(5) Upon r equest, certify that a 
record is a true copy; and 

(6 ) Upon failure to locate records, 
certify that: 

(i) The agency is not the custodian 
for such records, or 

(ii ) The records of which the agency 
is a custodian cannot be found after 
diligent search." 

Based upon the provisions quoted above, if a member of the 
public requests a certification in writing to the effect 
that records sought do not exist or that they cannot be 
found after having made a diligent search for the records, 
the records access officer is · responsible for completing 
such a certification. Again, the "fairness" or "accuracy" 
of an initial response has no bearing upon the requirement 
that a records access officer provide the certification re
quired under the Law • 

Second, I would like to comment with respect to the 
contents of a letter dated October 26 sent to you by Norman 
Kaufman, the Principal of the Junior High School attended 
by one of your daughters. Mr. Kaufman wrote that the Dis
trict would not provide access to photocopies of teachers' 
marking books, because the marking books are "their own 
personal property" and "contain information about other 
children, which you are not entitled to have". I disagree 
with Mr. Kaufman's conclusion. 

It is noted initially that the New York Freedom of 
Information Law defines "record" to include "any information 
kept, held, filed, produced or reproduced by, with or for 
an agency or the state legislature, in any physical form 
whatsoever.;." Since a teacher's marking book is kept by a 
teacher, an employee of an agency, in this case a school 
district, it is a "record" subject to rights of access 
granted by the Freedom of Information Law. Although it has 
been argued in the past that records similar to teachers' 
marking books are private property, the courts have held to 
the contrary in both New York and at the federal level. With 
respect to . such records, one question might be asked: Would 
a teacher maintain such a record if he or she was not em
ployed in his or her capacity as a teacher? It is obvious 
in this instance that a teacher maintains marking books in 
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the pe rformance o f his or her offic i a l duties . Consequently, 
the mar}cing books are in my view "records" that fall within 
the scope of the Freedom o f Inf ormation Law. 

Third, the fact tha t records may be sub j ect to rights 
o f access does not necessar ily mean tha t they are avail
abl e in t ~eir entire t y . On the contrary , I agree with 
Mr. Kaufman' s assertion tha t portions of the records that 
identify students other than your own children are deniable. 
One ground for denial is based upon §87(1) (a) of the Free
dom of Information Law which states that an a gency may with
hold records "or portions thereof" that are "specifically 
e xempted from disclosure by state or federal statute". 
There is in this instance a federal statute, the Family Edu
cational Rights and Privacy Act, which precludes an educational 
agency or institution from disclosing education records 
identifiable to particular students to third parties without 
the consent of the parents. In the alternative, even if the 
Family Educati onal Rights and Pri vacy Act had not been en
acted, porti ons of the marking books identifiable to students 
other than your children could be withheld under S87(2) (b) 
o f the Freedom of Information Law, whi ch states that an 
agency may withhold records or portions thereof when dis
closure would result in "an unwarranted invasion o f personal 
privacy". Nevertheless, those portions o f the records in 
ques tion t hat pertain to or identify your own children are 
in my opinion available under both the Freedom of Information 
Law of New York and the Family Educationa l Rights and Pri
vacy Act. Further, while the Family Educational Rights 
and Privacy Act does not require that· an educational agency 
or institution photocopy records available to parents, the 
Freedom o f Information Law does require that the agency make 
copies of available records upon request and upon payment 
of the requisite fee. I am not suggesting that the entire 
record be made available as a photocopy. On the contrary, 
as noted earlier, the Freedom of Information Law permits an. 
agency to withhold or delete records "or portions thereof" 
that fall within one or more of the grounds for denial 
enumerated in the Law. Since portions of the teachers' 
marking books may justifiably be withheld, it is suggested 
that the school district might photocopy the relevant pages 
and delete or excise those portions of the documents that 
pertain to children othe r than your own. 
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It is also noted that Mr. Kaufman's letter of 
October 26 which denies access to the teachers' records 
books appear to conflict with a statement made by Mr. 
Kaufman in .a letter dated September 19. In the earlier 
correspondence, it was written that you and your husband 
"had full and repeated access to Jacqueline's records in
cluding teacher's (sic) marking and grade books". If 
the records had been made available in the past, it is 
unclear why the same records should not be made available 
when requested a month later. 

. Lastly, with respect to the existence of a coded 
grading system, our conversations appear to indicate that 
there have been inconsistencies in response to your re
quests for records relative to such a system or systems. 
On one hand, you indicated orally and by means of corres
pondence that your daughter received a grade of 48 in 
physical education. When you questioned s~hool officials 
about the grade, you were apparently informed _that it was 
reflective of truancy, based upon a code. As such, it would · 
.appear that such an adinission indicates that · a coded grading 
system of some sort does indeed exist. It is also unqlear 
whether the grade of 48 represents the existence of one 
coded grading system that .is distinguishal::>le from a dif
ferent coding system based upon a "1" to •s• designation 
as you have ·· s~ggested. . .. . 

Unfortunately, all that I can ~dvise _with respect . 
to the existence of one or more coded,_gradi~g ~ys~ems is 
that the certification that you requested if completed 
_fairly · and accurately should ' indicate whether or not records 

I , . 

_relative to one or more coded . grading systems exist. Further, 
to the extent tha~ coded grading systems do exist, .it would 
appear that they represent the policy of the · agency and 
therefore should be accessible unQer S87(2) (g) (iii) of the 
Freedom of Information Law. · · · 

I hope that I have been of ~ome assistance. Should 
any further questions arise, please_ feel free to contact me. 

RJF/kk 

cc: Fred Goldberg 
Norman Kaufman 

bee: Ben Liebman 

Sincerely, 

~.:r.{~' 
Robert J. Freeman ,: 
Executive Director , . : .. , 
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Dear Mr. Rosenberg: 

I have received both of your letters dated November 30 
concerning requests made under the Freedom of Information Law 
directed respectively to the Division of Historic Preservation 
of the Office of Parks and Recreation and the City of Beacon. 

First, with regard to the request sent to the Division 
of Historic Preservation, I have contacted Linda Fisher, the 
Records Access Officer for the Office of Parks and Recreation, 
on your behalf. Ms. Fisher informed me that she knew of your 
inquiry and recognized that officials of the Office of Parks 
and Recreation did not respond to your request as promptly as 
the Law requires. I have been assured that corrective action 
has been taken to preclude similar delays in the future. In 
addition, Ms. Fisher informed me that the materials requested 
were copied and sent to you on December 7. 

Second, ·the response sent to you by Mr. Gallio of the 
City of Beacon does not in my view represent recalcitrance 
regarding disclosure, but rather a lack of familiarity with · 
the provisions of the Freedom of Information Law and the regu
lations promulgated pursuant to the Law by the Committee. 

In terms of substance of your request, I believe the 
survey performed by Historic Architecture & Decorative Arts 
Consultants for the City of Beacon is available. 

The Freedom of Information Law is based upon a pre
sumption of access and states that all records in possession 
of an agency are available, except those records or portions 
thereof that fall within one or more grounds for denial enumer
ated in §87(2) (a) through (h) of the Law. Under the circum
stances that you described, none of the grounds for denial could 
in my opinion be appropriately cited as a basis for withholding 
the survey. 
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Lastly, with respect to procedural compliance with 
the Law by the City of Beacon, enclosed are copies of the 
Committee's regulations, which govern the procedural aspects 
of the Freedom of the Freedom of Information Law, ;model regu
lations designed to assist agencies in complying witn the 
Law, and an explanatory pamphlet on the subject. Copies of 
the materials will also be sent to the City of Beacon. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs. 

cc: Linda Fisher 
Joseph Gallio 

Sincerely, 

Ro&r{)ft~em~~ 
Executive Director 
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Dear Mr. Russo: 

As you are aware, I have received your letter of 
December 3 as well as the correspondence appended to it. 
Your inquiry concerns a request for .. the entire record" 
relative to a complaint made against Dr. Peter Schaad, a 
veternarian, "including the minutes and vote of the State 
Board for Veterinary Medicine and any correspondence with 
the Attorney General's Office." 

In response to your request, Gene Snay, the Assist~ 
ant Records Access Officer for the Department of Education, 
answered that your request was denied pursuant to S65.10 
{sic} ·of the Education Law and §87(2} (a} of the Freedom of 
Information Law. 

Having reviewed the correspondence, I agree in part 
with Mr. Snay's determination, but it is clear that his re
s ponse to you dealt only with one aspect of your request. 

It is true that S6510 of the Education Law requires 
that administrative warnings made by professional conduct 
officers must be kept confidential. Consequently, an ad
ministrative warning is beyond the scope of rights· of access 
granted by the Freedom of Information Law, for §87(2) (a) of 
the Freedom of Information Law enables an agency to withhold 
records or portions thereof that are "specifically exempted 
from disclosure by state or federal statute." Under the 
circumstances, since the Education Law requires that an ad
ministrative warning be confidential, it is in my view 
specifically exempted from disclosure. 
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Nevertheless, you requested not only the administrative 
warning, but any other records related to the complaint made 
against Dr. Schaad. Since I am not familiar with the nature 
of the records that may exist, I can only conjecture as to 
rights of access. 

It is important to point out, however, that the Free
dom of Information Law is based upon a presumption of access. 
In brief, §87{2) of the Law states that all records in posses
si~n of an agency are available, except to the extent that 
records or portions thereof fall within one or more grounds 
for denial enumerated in §87(2) (a} through (h) of the Law. 
In JXJ.y opinion, there are three grounds for denial that may 
be relevant to your request for records other than the admin
istrative warning. To the extent that those grounds for 
denial may properly be cited, the Education Department may
justifiably withhold records or portions of records from you. 

The first ground for denial is §87(2) {b), which 
states that an agency may withhold records or portions 
thereof when disclosure would result in "an unwarranted 
invasion of personal privacy." Further, §89 (2} (b) of the 
Law lists five examples of unwarranted invasions of per
sonal privacy. It is noted at this juncture that the pri
vacy standard is flexible and is subject to conflicting 
interpretations. For example, while one reasonable man 
might believe that disclosure of a particular record would 
result in an unwarranted invasion of personal privacy, an 
equally reasonable man might consider that disclosure of 
the same record would result in a permissiole invasion of 
personal privacy. 

It is possible that portions of the records .in 
which you are interested would if disclosed result in an 
unwarranted invasion of personal privacy. For instance, 
if witnesses came forward to offer testimony or evidence, 
I believe that their names or other identifying details 
could be withheld. However, the privacy provisions do not 
in my view enable the Education Department to protect the 
records in their entirety for the following reasons. It 
is clear that you know the identity of the person against 
whom the complaint was made, for you made the complaint. 
Moreover, the records compiled with respect to the com
plaint are relevant to the manner in which the Education 
Department and its components perform their duties; they 
are also relevant to the manner in which a·person licensed 
by the state performs his duties. In order to obtain a 
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a license, a person must meet specific $-tandards designed by 
government. From my perspective, it is in the public inter
est to know whether the standards are being met. I contend 
that the public interest in knowing whether the standards· are met 
diminishes the capacity of an agency to withhold information 
on the ground that disclosure would result in "an unwarranted 
invasion of personal privacy." 

The second ground for denial of relevance is §87 
{2) (e) which states'that an agency may withhold records or 
portions thereof that: 

"are compiled for law enforcement pur
poses and which, if disclosed, would; 

i. interfere with law enforcement 
investigations or judicial proceed±ngsr 

ii. deprive a person of a right to 
a fair trial or impartial adjudication, 

iii. identify a confidential source 
or disclose confiden .·. information 
relating to a criminal investigationr 
or 

iv. reveal criminal investigative 
techniques or procedures, except 
routine techniques and procedures." 

In my opinion, the provision quoted aoove could not appro~ 
priately be cited to withhold the records, even though an 
investigation may have been made. Under both the Freedom 
of Information Law as originally enacted and as amended, 
the courts have held that the "law enforcement purposes" 
exception may be raised only by a criminal law enforcement 
agency [see e.g., Young v. Town of Huntington, 388 NYS 2d 
978 (1976) 1 Broughton v. Lewis, Sup. Ct., Albany Cty. (1978)]. 
While the Education Department may engage in a law enforce
ment funct:ion, it is not a criminal law- enforcement agency. 
Moreover, the specific grounds for denial li~lted i:n §87(21 
(e) can no longer arise, for the investigation has been com
pleted and the case has been closed. 

Finally, §87(2) (g) of the Freedom of Information Law 
states that an agency may withhold records· or portions there
of that: 
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"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data: 

ii. instructions to staff that 
affect the public, or 

111. final agency policy or deter~ 
minations ••• '' 

It is important to note that the quoted provision contains 
what in effect is a double negative. While an agency may 
withhold inter-agency or intra-agency materials, it must 
disclose stati:stical or factual data, instructions- to staff 
that affect the public, or agency policy or determinations 
found within such records. 

Under the circumstances, it is doubtful that the 
records contain instructions to staff or statements of 
policy. The determination that was made, the administra
tive warning, is confidential under §6510 of the Education 
Law. However, the records may contain statistical or 
factual data. For example, the Education Department may 
have prepared or developed a number of records in response 
to the investigation which contain "factual data". Although 
they may be considered intra-agency materials, the factual 
data contained within such materials would be available 
unless a different exception to rights of access could pro
perly be raised. Similarly, records transmitted between 
the Education Department and the Department of Law would 
be considered "inter-agency materials". Again, however, to 
the extent that they consist of statistical or factual data, 
instructions to staff, or agency policy or determinations, 
they are available. 

With respect to minutes and votes, assuming that a 
board or committee or similar body dealt with the complaint, 
it is possible that such an entity may have created records 
relative to the complaint, such as minutes or a record of 
votes. Ordinarily, the meetings of punlic bodies must be 
convened as open meetings pursuant to the provisions of the 
Open Meetings Law. However, §103(1) of the Open Meetings 
Law provides that quasi~judicial proceedings are exempted 
from the Open Meetings Law. Since the proceedings of a 
board or committee would under the circumstances be quasi• 
judicial in nature, they would fall outside the scope of 
the Open Meetings Law. 
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However, §87 (_3) (a} of the Freed_om of Information Law 
requires that each agency maintain "a record of the final 
vote of each member in every agency proceeding in which the 
member votes." In this regard, while a quasi-judicial body 
might not be required to adhere to the provisions of the 
Open Meetings Law, it would nonetheless be required to com
pile a record of the votes of each member and how the memoer 
voted in every instance in which a vote was taken. Therefore, 
if any vote was taken, a record of that vote should be com
piled and available to you. 

I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Gene Snay 

Sincerely, 

~,r,k_ 
Robert J. Freeman 
Executive Director 
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Mr. Kevin Mastellon 
News Director 
WWNY Radio and Television 
Box 211 
Watertown, NY 13601 

Dear Mr. Mastellon: 

December 13 , 1.9 7 9 

I have received your letter of November 28 as well 
as the correspondence appended to it. 

The issue concerns a request directed to the State 
Department of Labor for a survey conducted by the Watertown 
Job Service Office in order to determine which company 
should receive an award on the basis of its hiring of dis
abled veterans. You have also indicated that the survey 
identifies approximately ten employers and that the identity 
of the recipient of the award was made public at a ceremony 
held on Veterans' Day. In response to your ~equest, Mr. 
Gary McGivney of the Department's Watertown Office denied 
access based upon the provisions of §537 of the Labor Law. 

I disagree with the determination and believe that 
the survey in which you are interested is accessible under 
the Freedom of Information Law. 

First, it is true that §537 of the Labor Law re
quires that the Department of Labor maintain the confi
dentiality of certain records. Nevertheless, it is clear 
that the scope of §537 does not extend to all records main
tained by the Department of Labor. On the contrary, §537 
pertains to information acquired f~om employers and em
ployees pursuant to Article 18 of the Labor Law, which 
deals solely with unemployment insurance. From my per
spective, §537 is intended to protect the privacy of both 
employers and employees relative to situations in which 
individuals may have lost their jobs for any number of 
reasons. In this instance, the survey was apparently con
ducted not to locate jobs for unemployed persons, but 
rather only to determine the extent to which firms in the 
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Watertown area had assisted disabled veterans in their 
hiring practices. It·is clear that you have not requested 
the names of any individuals who may have been hired or any 
of the details concerning the manner in which they may 
have been hired. Consequently, I do not believe that §537 
of the Labor Law could justifiably be cited to withhold 
the records. 

Further, if §537 could be cited as a basis for non
disclosure, it would have been violated by disclosing the 
identity of recipient of the award. 

Lastly, as you have described it, the survey con
sists solely of what may be characterized as "statistical 
or factual tabulations or data" which are accessible under 
§87(2) (g) (i) of the Freedom of Information Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Gary McGivney 
Florence Dreizen 
Gary Hughes 

Sincerely, 

~1' ~/-------
Robert J. Freeman 
Executive Director 
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-Dear Mr. Markowitz: 

Thank you for your letter of November 28 and the 
correspondence appended to it. 

Your letter pertains to a situation in which your 
client has made a request for records in possession of the 
Village of Nissequogue. The request, according to your 
letter, was never answered and, in fact, ensuing requests 
for regulati ons required to be promulgated by the Village 
were apparently ignored. 

Under the circumstances, it appears that several 
violations of the Freedom of Information Law have been 
committed by the Village. 

First, §87 (1) .(a) of the Freedom of Information Law 
requires the governing body of each public corporation, 
including a village, to adopt rules and regulations con
sistent with those promulgated by this Committee. 

Second, both the Freedom of Information Law and the 
Committee's regulations require that an agency respond to 
a request within five business days of its receipt of a 
request [see respectively, the Freedom of Informati·on Law, 
§89(3); regulations, §1401.5). Further, the regulations 
specify that a failure to respond within five business days 
of the receipt of a request constitutes a constructive 
denial of access that may be appealed to the head or govern
ing body of an agency, or whomever has been designated to 
determine appeals [see regulations, §1401.7(c)] • 
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Third, §89(4) (a) of the Law requires that agencies 
transmit to the Committee copies of appeals and the deter
minations that ensue. The records of the Committee indi
cate that no appeal and no determination thereon have been 
sent to this office. 

Fourth, in terms of substance, the Freedom of Infor
mation Law is based upon a presumption of access. Section 
87(2) of the Law states that all records in possession of 
an agency are available, except those records or portions 
thereof that fall within one or more grounds for denial 
enumerated in paragraphs (a) through (h) of the cited pro
vision. 

In my opinion, having reviewed the correspondence 
attached to your letter, it does not appear that any of 
the grounds for denial could appropriately be cited to with
hold the records sought by your client. 

I have enclosed copies of the Freedom of Information 
Law, an explanatory pamphlet on the subject, the Committee's 
regulations and model regulations designed to assist govern
ment in complying with the procedural implementation of the 
Law. In order to inform the Village of its obligations,, 
under the Law, copies of this letter and the materials de
scribed above will be sent to the Village. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Village of Nissequogue 

Sincerely, 

~!'".w. f rr~-
Robert J. Freeman 
Executive Director 
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Mr. Francis G. Adee 
79-C-152 9-1 C-5 
354 Hunter Street 
Ossining, New York 10562 

Dear Mr. Adee: 

I have recently received your letter of November 26. 
As requested, enclosed is a copy of the pamphlet entitled 
"The Freedom of Information and Open Meetings Laws ••. Open
ing the Door". 

With respect to the requests which you are in the pro
cess of making, without greater knowledge of the records 
in which you are interested, I cannot provide specific ad
vice. Nevertheless, in addition to the pamphlet, I have 
enclosed copies of the Freedom of Information Law and the 
regulations promulgated by the Committee. The regulations 
govern the procedural aspects of the law and have the force 
and effect of law, and each agency must adopt regulations 
no more restrictive than those promulgated by the Committee. 

It is noted that §89(3) of the Law and 1401.5 of 
the regulations specify that an agency must respond to a re
quest within five business days of its receipt of a request. 
Further, §1401.7(b) of the regulations states that a failure 
to respond within the time limits specified earlier results 
in a "constructive" denial of access that may be appealed 
to the head of the agency or whomever has been designated 
to determine appeals. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sine rely, C 
R rt J. ;(~em~ 
Executive Director 

RJF/kk 

Encs. 
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Mr. David c. Shampine 
Staff Writer 
Watertown Daily Times 
Watertown, New York 13601 

Dear Mr. Shampine: 

I have received your letter of December 11 concern
ing access to records in possession of the State Police. 
You have made reference specifically to arrest reports, 
accident reports and police blotters. 

It is noted that the Freedom of Information Law is 
based upon a presumption of access. The Law states that 
all records in possession of an agency are available, ex
cept to the extent that records or portions thereof fall 
within one or more grounds for denial enumerated in §87(2) 
{a) through {h) of the Law. It is also emphasized that 
§89(5) of the Law states that nothing in the Law shall be 
construed to limit or abridge rights of access previously 
granted by the courts or by other provisions of law. 

In my view, the records in which you are interested 
are available. 

First, arrest reports have been determined to be 
available by the courts for years. In fact, the original 
Freedom of Information Law, which was less expansive with 
respect to disclosure than the current Law, specifically 
provided access to "police blotters and booking records" 
[see original Freedom of Information Law, §88(1) {f)]. While 
the amended Freedom of Information Law enables an agency 
to withhold records compiled for law enforcement purposes 
under certain circumstances [see §87(2) (e)], those circum
stances would in my view rarely if ever arise to enable 
a law enforcement agency to withhold arrest records • 
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Police blotters are in my opinion also accessible. 
Although the term "police blotter" is derived from custom 
and usage, a relatively recent judicial decision deter~ 
mined the scope of what constitutes a police blotter and 
found that it is available. In Sheehan v. Cit:( of Bins
hamton, 59 AD 2d 808 (1977), the Appellate Division, Third 
Department, held that a police blotter is a log or diary 
in which any event reported by or to a police department is 
recorded. Further, the court specified in its opinion that 
a police blotter as described contains no investigative 
information. 

Lastly, accident reports have been available under 
§66(a) of the Public Officers Law since 1941. Further, case 
law rendered since the enactment of the Freedom of Infor
mation Law has confirmed that accident reports are avail
able to the public [see e.g., Yungworth v. New York, 402 
NYS 2d 124 (1978)]. 

With respect to the time limit for completion of an 
accident report, all that I can suggest is that the Free
dom of Information Law does not require an agency to create 
records in response to a request [§89(3)]. Therefore, if 
an accident report has not yet been created, there is no 
record to be provided by a police agency. However, it is 
also noted that §86(4) of the Law defines "i:ecord" to in
clude any information in any physical form whatsoever in 
possession of an agency. Consequently, as soon as an acci
dent report exists, it is subject to rights of access granted 
by the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Frank B. Benosky 
George Dana 
Francis Steinkamp 

Sincerely, 

R~;Lean 
Executive Director 
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Ms. Jeanne Bednarski 
Education Reporter 
Syracuse Herald American 
P.O. Box 4915 
Syracuse, New York 13221 

Dear Ms. Bednarski: 

December 17, 1979 

I have received your letter of November 28, which 
concerns a denial of access to records by the Syracuse 
City School District. According to your letter, the 
records pertain to a situation in which a tenured teacher has 
been brought up on disciplinary charges. You have indicated 
that the teacher in question has been charged formally and 
suspended from her position. Relative to the controversy, 
you have requested records reflective of the teacher's 
name and the specific charges made against her. Further, 
your letter and the correspondence appended to it indicate 
that the records in the opinion of District officials are 
"confidential" and "exempted by statute other than the 
Freedom of Information Law". 

In my opinion, records indicating both the identity 
of the teacher charged and the charges made against her are 
available. 

It is noted at the outset that the Freedom of Infor
mation Law is based upon a presumption of access. Section 
87(2) of the Law states that all records in possession of 
an agency are available, except those records or portions 
thereof that fall within one or more grounds for denial 
enumerated in paragraphs (a) through (h) of the cited pro
vision. None of the grounds for denial could in my view 
be appropriately cited as a means for withholding • 
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Both your letter and the response to your request 
by Lionel R. Meno, the Superintendent of Schools, indi-
cate that officials of the Syracuse City School District 
believe that the records in question are confidential, and 
exempt from disclosure by statute. If the records were 
indeed exempt from disclosure by statute, they would clearly 
be deniable under §87(2) (a) of the Freedom of Information 
Law. Nevertheless, I cannot find any such exemption. 

In my view, the word "statute" can pertain only to 
an act passed by the State Legislature or by Congress. 
With respect to §87(2) (a) of the Freedom of Information 
Law, its application arises only in situations in which 
either an act of Congress or the State Legislature precludes 
an agency from disclosing particular records. Superintendent 
Meno has cited §82.9 of the regulations promulgated by the.._ 
Commissioner of Education as the basis for withholding. In 
my opinion, the reliance upon the cited provision is mis
placed. The Superintendent's letter to you dates October 31, 
states that: 

"Section 82.9 of the Commissioner's 
Regulations, relating to the holding 
of tenure hearings, further provides 
that tenure hearings will be private 
unless the employee demands a public 
hearing. There is no exception in 
these Regulations providing for public 
disclosure of any of the events or 
proceedings relating to a private 
hearing." 

In this regard, it is clear that regulations neither 
constitute nor have the force of a statute. Further, it is 
also clear that regulations cannot supersede or override 
the direction given by a statute. Perhaps most importantly, 
§82.9 pertains only to hearings related to tenure; it does 
not pertain in any way to records that may relate to the 
hearings. In a similar vein, §3020-a of the Education Law 
also makes reference to closed hearings. Nevertheless, 
there is no direction in §3020-a to the effect that records 
pertaining to the hearings should be considered "confidential". 

In sum, there is no statute of which I am aware ~hich 
specifically exempts the records in which you are interested 
from disclosur~ • 
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Second, the Freedom of Information Law provides 
that an agency may withhold records or portions thereof 
when disclosure would result in an "unwarranted invasion of 
personal privacy" [§87(2} (b}]. However, both the Freedom 
of Information Law and the interpretation of the Law by 
the courts indicate that public employees enjoy a lesser 
right to privacy than the public generally. Moreover, this 
Committee has advised and the courts have upheld the notion 
that records that are relevant to or have a bearing upon 
the manner in which a public employee performs his or her 
duties are available, for disclosure of such records would 
result in a permissible, as opposed to an unwarranted in
vasion of personal privacy [see e.g., Farrell v. Village 
Board of Trustees, 372 NYS 2d 905, (1975}; Montes v. State, 
406 NYS 2d 664 (Court of Claims, 1978}; Gannett Co. v. 
County of Monroe, 59 AD 2d 309 (1977}; aff'd 45 NY 2d 954 
(1978}]. Conversely, if a record or portion thereof 
identifying a public employee has no relevance to the manner 
in which he or she performs his or her official duties, 
that record or portion thereof may justifiably be withheld 
on the ground that disclosure would indeed result in an 
unwarranted invasion of personal privacy [see Matter of Wool, 
Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 1977]. 

Under the circumstances, both the identity of the 
teacher who has been charged and the charges made against 
her are in my opinion relevant to the performance of her 
official duties. Consequently, such information is in my 
opinion available, for disclosure would result in a per
missible rather than an unwarranted invasion of personal pri
vacy. 

This contention is in my view·bolstered by means of 
an analogy. When a person is charged with a crime, the in
dictment is generally made available. The fact that an 
indictment has been made does not indicate a person is guilty 
or innocent, but rather that there is probable cause to go 
further. In the case of a charge made against a public em
ployee, again, the charge does not indicate "guilt" or 
"innocence". On the contrary, I believe that the issuance 
of charges merely indicates that there is probable cause to 
go further • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Dr. Robert E. Cecile 
Lionel R. Meno 
Robert E. Sturge 

Sincerely, 

~~J.~ 
Robert J. Freeman 
Executive Director 
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Mr. Thomas E. Mills 
Archivist III 
Office of Cultural Education 
State Archives 
State Education Department 
Albany, New York 12230 

Dear Tom: 

December 18, 1979 

As you are aware, I have received your letter of 
November 23 concerning the efforts of the Office of Mental 
Health and the State Archives regarding the possible dis
closure of client records by the Archives under specified 
circumstances. 

While I believe that the draft agreement represents 
a good beginning, I also feel that some of the assumptions 
upon which the draft agreement is based are mistaken. 

For example, you wrote that the Office of Mental 
Health "insists that §33.13 of the Mental Health Law 
strictly prohibits access to the records for anyone out
side OMH, except as specified in subsection (c) and (d), 
of the law". I concur with the finding that subdivisions 
(c) and (d) represent the only circumstances in which 
clinical records regarding patients may be disclosed. 
Nevertheiess, disclosure is not in my view restricted 
only to employees of the Office of Mental Health. 

Specifically, I direct your attention to §33.13(c) 
(4), which states that information about patients reported 
to the Department of Mental Health and clinical records 
prepared at department facilities may be disclosed: 
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"with the consent of the commissioner 
and the consent of the patient 
or of someone authorized to act on 
the patient's behalf, to: 

(i) physicians and providers of 
health, mental health, and social 
or welfare services involved in 
caring for, treating, or rehabilitating 
the patient, such information to be 
kept confidential and used solely 
for the benefit of the patient. 

(ii) other persons who have obtained 
such consent". 

In my view, the Commissioner may consent to disclose to 
anyone, including the State Archivist, so long as the con
sent of the patient or someone authorized to act on the 
patient's behalf has been obtained. In many instances, it 
is likely that the records that might be transferred to the 
Archives would pertain to patients who are no longer living. 
As such, I believe that the only condition precedent re
quired for disclosure would be the consent of the Com
missioner. Stated differently, if the persons to whom the 
records relate are dead, the records may in my opinion be 
disclosed to any person who has obtained the consent of 
the Commissioner. As such, I disagree with the contention 
that only employees of the Office of Mental Health may 
gain access to patient records. 

Moreover, I feel the concept of an archives is 
based upon the idea that an archives is a repository of 
records that do not have continuing utility, but rather 
have value of an historical nature. In addition, as we 
have discussed in the past, ideally, when an agency consents 
to transfer records to the State Archives, legal custody 
should also be transferred from the agency that created or 
initially maintained custody of the records to the Archives. 
Nevertheless, under the circumstances, I understand and 
appreciate that the Office of Mental Health has an interest 
in preserving confidentiality and requiring that the Archives 
agrees to conditions designed to preclude unnecessary or 
unauthorized disclosures • 
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In this regard, I disagree with the requirement found -
in §II(l) of the draft agreement, which states that "all 
patient case records transferred to the Archives remain the 
legal property of the Office of Mental Health". From my 
perspective, the Archives generally obtains records when 
an agency has requested to destroy records pursuant to the 
provisions of §186 of the State Finance Law, under which 
the State Archivist, acting on behalf of the Commissioner 
of Education, determines that records have historical value. 
After reviewing the records and determining that they do in
deed have historical value, the Archives may, in the words 
of §142 of the Education Law assume "the official custody" 
of such records. Since the State Archives is a relatively 
new office, it appears that the relationship between the 
Archives and state agencies is unclear. However, based 
upon §142 of the Education Law, it also appears that it 
was intended that the Archives maintain legal custody of 
records transferred to the Archives under §186 of the State 
Finance Law or other applicable agreements or provisions of 
law. Again, I understand the concerns of the Office of 
Mental Health; yet, concurrently, I feel that agreements 
between the Archives and state agencies should optimally 
include provisions for the legal transfer of custody to 
the Archives with conditions attached in appropriate cases. 

For example, perhaps it is possible to engage in 
agreements with state agencies under which the legal custody 
of records would be given to the State Archives under con
ditions stated in an agreement which require the original 
legal custodian of the records to approve requests or 
limit the capacity to inspect the records based upon 
parameters specified in an agreement. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Michael Volpe 

Sincerely, 

f~m--1.1~ 
Robert J. ~reeman 
Executive Director 
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Mr. Frederic C. Foster 
County of Suffolk 
Veterans Memorial Highway 
Hauppauge, New York 11787 

Dear Mr. Foster: 

Thank you for your letter of November 23 and your 
continued interest in complying with the Freedom of Infor
mation Law. Your inquiry pertains to access· to witness 
statements obtained in conjunction with a criminal investi
gation or in conjunction with criminal activity. According 
to your letter, witness statements have been sought by in
dividuals who had been under active criminal investigation 
and also in relation to civil proceedings. 

As you are aware, the Freedom of Information Law is 
based upon a presumption of access. Section 87(2) of the 
Law states that all records in possession of an agency are 
available, except those records or portions thereof that 
fall within one or more enumerated grounds for denial appear
ing in paragraphs (a) through (h) of the cited provision. 
As I view the exceptions, they are intended to permit govern
ment to withhold information when disclosure could be damaging 
to either. an individual identified in the records or to some 
governmental process. 

From my perspective, there are three possible grounds 
for denial that might appropriately be cited to withhold 
witness statements. It is emphasized, however, that the pro
priety of any or all grounds for denial can he determined 
only a case by case basis. 

First, §87(2) (b) of the Freedom of Information Law 
provides that an agency may withhold records or portions 
thereof when disclosure would result in "an unwarranted in
vasion of personal privacy." Further, §89(2) (bl lists five 
examples of unwarranted invasions of personal privacy-. I 
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believe that the examples should be considered merely as 
five illustrations among conceivable dozens of unwarranted 
invasions of personal privacy; I do not believe that the 
five examples should be considered restrictively and as the 
only bases upon which a denial may under the privacy pro
visions could be asserted. In this regard, there may be 
situations in which the identifying details regarding a wit ... 
ness could if disclosed result in "personal hardship" to 
the subject of the record. Again, although the exmnples 
listed in §89(21 (b) may provide particular instances of un
warranted invasions of personal privacy, I believe that they 
are merely illustrative and exist only to provide direction 
concerning the scope of the "privacy" exception to rights of 
access. 

A s-econd possible ground for denial is §87(2) (e), which 
concerns records compiled for law enforcement purposes. As 
noted earlier, the grounds for denial in the Freedom of Infor
mation Law are based largely U?On the effects of disclosure. In 
the case of §87{2) (e), when an investigation is terminated, 
several of the grounds for denial essentially disappear. " 
Nevertheless, I believe that two of the grounds appearing 
in §87(2} (e) might continue to be effective, even though 
an investigation may have been terminated. In conjunction 
with your inquiry, I believe that one of the grounds for 
denial appearing in §87 (2)(ef may remain effective. Specifically, 
§87(2) (e) {iii) provides that an agency may with.hold records · 
compiled for law enforcement purposes, when disclosure would 
"identify a confidential source or disclose confidential in
formation relating to a criminal investigation." In my view, 
if a witness has come forward as a confidential source or has 
disclosed information relative to a criminal investigation, 
records which could if disclosed identify that person may 
continue to be withheld even though the investigation has 
been closed. 

Further, §87{2) (f) provides that an agency may withhold 
any records, not only those records compiled for law enforce
ment purposes, which "if disclosed would endanger the life 
or safety of any person." It is important to emphasize that 
§87(2) {f) was in my opinion included in the New York Freedom 
of Information Law to avoid problems that continue to arise 
under the federal Freedom of Information Act (5 u.s.c. §552). 
The latter Act has been criticized, for federal agencies are 
permitted to withhold records compiled for law enforcement 
purposes for several reasons, one of which involves disclosures 
that would endanger the life and safety of "law enforcement 
personnel". In drafting the amendments to the New York Free-
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dom of Information Law, I believe that the State Legislature 
recognized the deficiency in the federal Act and attempted 
to correct it by permitting an .agency to withhold any infor
mation the disclosure of which would "endanger the life or 
safety of any person." 

With respect to criminal records sought in conjunction 
with a civil proceeding, I believe that the principles offered 
in the preceding paragraphs would be applicable. It is re
emphasized that the exceptions to rights of access are in my 
view based upon the effects of disclosure and are intended to 
prevent injury to governmental processes or persons. 

Therefore, if, for example, a record is sought for 
use in a civil proceeding, disclosure still might identify 
a confidential source or endanger the life or safety of a 
person identified in the records or result in an unwarranted 
invasion of personal privacy. Stated differently, the effects 
of disclosure would likely be the same regardless of the cir
cumstances under which a request is made. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF; jm 

Sincerely, 

~-6,Vle,u,_ __ 
Robert J. Freeman 
Executive Director 



* .TTEE MEMBERS 

STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

DEPARTMENT OF STA TE, 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

THOMAS H. COLLINS 
MARIO M. CUOMO 
WAL T EA W. GRUNFELO 
MARCELLA MAXWELL 
HOWARD F. MI LLER 
JAMES C. O'SHEA 
BASIL A. PATERSON 
IRV ING P. SEIDMAN 
GILBERT P. SMITH, Chairman 
DOUGLAS L . TURNER 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

Ms. Jody Adams 

Dear Ms. Adams: 

December 18, 1979 

Thank you for your letter of November 26 and your kind 
words. Your inquiry pertains to my earlier letter of November 
21 and the Freedom of Information Law generallv. 

First, I would like to point out that I have spoken 
with Mr. Foster of the Suffolk County Attorney's Office. I 
believe that he is fully familiar with the rights granted by 
the Law and the duties of government under the Law. 

Second, I a gree that an agency decision maker, such as 
an appeals person or body, should have the capacity to review 
records sought to determine the propriety of an initial find
ing that records should be withheld. In a similar vein, you 
have questioned the capacity of this office to advise when the 
Committee has no authority to review records sought by the pub
lic. In this regard, all that I can state is that neither my-... 
self nor the Committee has any greater right to inspect or 
copy records than any member of the public. If the Committee 
had the capacity to do so, it would become a quasi-judicial 
body. Perhaps steps wil l be taken in the future bv means of 
legislation to provide the Committee wi th such a function. At 
this juncture, howeve r, i _t is in mv view unlikely that the Com
mittee wi ll replace the -courts for the purpose of determining 
rights of access. 

You also stated that, without the capacity to review, 
the Law, and presumably the Committee, might be considered 
11 an expensive farce." I would like to think that your charac
terization is inaccurate. While you may have nad difficulty 
in obtaining information, I believe that the efforts of the 
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Committee on behalf of others have helped to avoid litigation, 
thereby decreasing the expenditure of taxpayers·' money used to 
defend denials of access. The entire budget for the Committee 
is slightly over $50,000 per year; my belief is that the efforts 
of the Committee save more money than is spent on its operation. 

With regard to the comments concerning the constitution
ality of the Freedom of Information Law, I am no expert on con
stitutional law. However, there have been federal cases initiated 
based upon the contention that the first amendment grants a 
right to information. The courts, however, have held to the 
contrary and have found that rights of access are determined 
by statutory law. Again, since I am not a constitutional lawyer, 
it would be inappropriate to comment with respect to the other 
constitutional questions that you have raised. 

Next, you have raised a point which apparently pertains 
to access to records that may be in possession of two agencies, 
a town and a county. In this regard, it is clear that any· re
cords in possession of an agency, whether the agency is the 
primary or the secondary custodian of records, are subject to 
rights of access granted by the Law. As you are aware, the 
Law defines "record" to include any information "in any physi
cal form whatsoever" in possession of an agency. Therefore, 
if, for example, records are in possession of both a town and 
a county, rights of access to the records are equal at both 
levels of government. 

As requested, enclosed are copies of the Open Meetings 
Law as amended, a memorandum explaining the changes in the Law, 
and a new pamphlet that describes both the Freedom of Infor
mation Law and the Open Meetings Law. 

I regret that I cannot be of greater assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Encs • 

S½cefe~~ 
t<-r\J-kt T~ 

Robert J. Freeman 
Executive Director 
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Peter J. Mutino, Esq. 
Smith, Ranscht, Pollock, 

Manos & Connors, P.C. 
235 Main Street 
White Plains, New York 10601 

Dear Mr. Mutino: 

Please accept my apologies for the delay in response 
to your letter. I am embarrassed to admit that your corres
pondence was misplaced and surf.aced only recently. 

The question raised in your earlier letter to Robert 
Stone,counsel to the Education Department,is whether a 
school district has the ability to divulge "any information 
concerning the charges" against a named teacher. 

In my opinion, the name, charges and similar records 
regarding a teacher may be disclosed, and in fact may be 
required to be made available under the Freedom of Infor
mation Law. 

First, it is emphasized that the Freedom of Infor
mation Law is permissive. Although §87(2) of the Law lists 
eight categories of deniable records, the int~oductory 
language of the cited provision states that an agency "may" 
withhold such records; there is no requirement in the Law 
that an agency must withhold records, except under one 
circumstance. That circumstance would involve §87(2) (a), 
which pertains to records that are "specifically exempted 
from disclosure by state or federal statute". Stated dif
ferently, there are numerous statutes which preclude an 
agency from disclosing particular records. For example, in 
the context of school district records, the Family Edu
cational Rights and Privacy Act [20 USC §1232(g)] precludes 
an educational agency or institution from disclosing edu
cation records identifiable to a particular student without 
the consent of the parents of the student • 
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With respect to the identity, charges and other 
records pertaining to a teacher, the most relevant exception 
to rights of access found in the Freedom of Information Law 
is §87(2) (b), which provides that an agency may withhold 
records or portions thereof when disclosure would result 
in "an unwarranted invasion of personal privacyn. Never
theless, I believe that disclosure of the identity or 
charges, for example, would result in a permissible as 
opposed to an unwarranted invasion of personal privacy and, 
therefore, that such records should be made available. 

Both the Freedom of Information Law and the inter
pretation of the Law by the courts indicate that public 
employees enjoy a lesser right to privacy than the public 
generally. Moreover, this Committee has advised and the 
courts have upheld the notion that records that are rele
vant to or have a bearing upon the manner in which a pub-
lic employee performs his or her duties are available, for 
disclosure of such records would result in a permissible, 
as opposed to an unwarranted invasion of personal privacy 
[see e.g., Farrell v. Village Board of Trustees, 372 NYS 2d 
905, (1975); Montes v. State, 406 NYS 2d 664 (Court of Claims, 
1978); Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977); 
aff'd 45 NY 2d 954 (1978)]. Conversely, if a record or por
tion thereof identifying a public employee has no relevance 
to the manner in which he or she performs his or her official 
duteis, that record or portion thereof may justifiably be 
withheld on the ground that disclosure would indeed result 
in an unwarranted invasion of personal privacy [see Matter 
of Wool, Sup. Ct., Nassau Cty., NYLJ, Nov. 22, 1977]. 

Under the circumstances, both the identity of the 
teacher who has been charged and the charges made against 
him are in my opinion relevant to the performance of his 
official duties. consequently, such information is in my 
opinion available, for disclosure would result in a per
missible rather than an unwarranted invasion of personal 
privacy. 

This contention is in my view bolstered by means of 
an analogy. When a person is charged with a crime, the in
dictment is generally made available. The fact that an 
indictment has been made does not indicate a person is guilty 
or innocent, but rather that there is probable cause to go 
further. In the case of a charge made against a public em
ployee, again, the charge does not indicate "guilt" or 
"innocence". On the contrary, I believe that the issuance 
of charges merely indicates that there is probably cause to 
go further. 
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With regard to other records that may have been com
piled in relation to the charges, without greater knowledge 
of their contents, it would be inappropriate to conjecture 
as to rights of access. However, I believe that the prin
ciples expressed above would likely be applicable. 

In addition, there may be another ground for denial 
which could properly be raised concerning records prepared 
prior to issuance of the charges. Section 87(2) (g) of the 
Law provides that an agency may withhold records or portions 
thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations ••• " 

The provision quoted above contains what in effect is a 
double negative. Although an agency may withhold inter
agency or intra-agency materials, it must provide access to 
statistical or factual data, instructions to staff that 
affect the public, or final agency policy or determinations 
found within such records. Consequently, inter-agency or 
intra-agency materials consisting of advice, opinion or im
pression, for instance, may in my view be withheld. 

Lastly, perhaps the charges were made based upon the 
disclosure of information by members of the public or stu
dents. In this regard, it is possible that the identities of 
such individuals would result in an unwarranted invasion 
of personal privacy. If that is the case, the names or 
other identifying details concerning such persons may in my 
opinion be deleted from records prior to disclosure of the 
remainder • 

I 



• 

Peter J. Mutino, Esq. 
December 18, 1979 
Page -4-

Once again, please accept my apologies for the 
lateness of my response. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Mark Stern 

Sincerely, 

~'i.~ 
Robert J. Freeman 
Executive Director 
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y Gallagher 

Dear Ms. Gallagher: 

I have received your letter of Novemoer 21. Please 
accept my apologies for the tardiness of my response, which 
I am pleased to report was due to the birth of my son. 

Your inquiry concerns a denial of access to records 
regarding an investigation of a murder committed in 1943. 
Despite the substantial lapse of time between the event and 
your request, both the New York City Police Department and 
the Office of the District Attorney contend that the cas-e is 
still under active investigation and have denied access· on 
that basis. 

You have also indicated in your letter that your re
quest was not made out of mere curiosity, but rather that 
you are under contract with a publisher to write a biogra
phy regarding one Carlo Tresca. 

In all honesty, there is little that I can do other 
than to recite and provide advice with respect to the inter
pretation of the Freedom of Infon,,.ation Law. Nevertheless·, 
for reasons that will be described more fully, I believe 
that it would be difficult for either the District Attorney 
or the Police Department to sustain their burden of proof 
regarding the records sought in their entirety should you 
challenge the denial judicially. 

From my perspective, there may be three grounds for 
denial that could conceivably be asserted by the agencies· 
to which your requests have been directed • 



• 
Dorothy Gallagher 
December 19, 1979 
Page -2-

First, §87(2) (e) provides that an agency may.withhold 
records or portions thereof that: 

"are compiled for law enforcement pur
poses and which, if disclosed, would: 

i. interfere with law enforcement in~ 
vestigations or judicial proceedings·, 

ii. deprive a person of a right to a 
fair trial or impartial adjudication; 

iii. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures." 

If its true that disclosure would interfere with an investi
gation, a denial would be justified. Similarly, if disclosure 
of records would identify a confidential source, such infor
mation may also be withheld. However, it is important to 
note that the focal point of the Law, §87(2), states that an 
agency may withhold "records or portions thereof ••• " that 
fall within the. grounds fer denial that ensue. Consequently, 
I believe that the Legislature recognized that there may be 
situations in which records are both accessible and deniable 
in part. Therefore, the agencies in receipt of your request 
in my view are obliged to review the records sought in their 
entirety to determine which portions, if any, may be with-
held with justification. For example, even if an investigation 
is ongoing, the agencies should release those records or por
tions thereof which, if disclosed, would have no effect upon 
the investigation. 

Second, §87(2) (f) states that an agency may withhold 
records or portions thereof when disclosure would "endanger 
the life or safety of any person." Agatn, ±f d±sclos·ure of 
information would place a person in jeopardy, tnat portion of 
the record may be withheld. Nevertheless, if the substance 
of a record can be made available after having deleted identi
fying details, I believe that the agency in possess-ion of the 
record is obliged to do so. 
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Third, §87 (2) (g) of the Law states, that an agency 11\ay 
withhold records or portions thereof that, 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

ii. instructions to staff that 
affect the public1 or 

iii. final agency policy or deter
minations ••• " 

The provision quoted above contains what in effect is a double 
negative. While an agency may withhold inter-agency or intra
agency materials, it must provide access to statistical or 
factual data, instructions to staff that affect the public, or 
final agency policy or determinations found within such re
cords. Under the circumstances, the factual data found within 
the records in which you are interested should be made avail
able, unless another exception to rights of access can appro
priately be cited as a basis for withholding. 

Lastly, it is emphasized that §89(4) Cb} of the Freedom 
of Information Law places the burden of proof on government 
in a judicial proceeding. Stated differently, the agency 
must prove that the records sought fall within the scope of 
§87(2) (a) through (h). Moreover, the Court of Appeals has 
held that an agency cannot merely assert grounds for denial 
and prevail1 on the contrary, it must prove that the harmful 
effects of disclosure described in the grounds for denial 
would indeed arise Isee e.g., Church of Scientolosx v. State, 
403 NYS 2d 224, 61 AD 2d 942 (1978); 46 NY 2d 906 (1979); 
and Doolan v. BOCES, 2nd Supervisory District of Suffolk 
Cty., 407 NYS 2d 538, 64 AD 2d 702 (1978)]. 

From my perspective, it may be difficult for a law 
enforcement agency to prove that a case initiated in 1943 
is ongoing in 1979. Therefore, it may be equally difficult 
for an agency to meet its burden of proof under the Freedom 
of Information Law. 



• 

• 

Dorothy Gallagher 
December 19, 1979 
Page -4-

I hope that I have been of some assistance. Should 
any further ques-tions arise, please feel free to contact me. 

RJF:jm 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Ellen Fleysher, Deputy Commissioner 
New York City Police.Department 

District Attorney, New York County 
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-Dear Mr. Betters: 

As you a r e aware, I have received correspondence 
from both you and the Town of Oakfield regarding your 
request fo r a tape recording of a meeting. The tape 
was denied for reasons expressed in a letter sent to you 
by the Town Superv~sor, Wilbur M. Bartholf. 

Although I am unsure of the action that you may 
take if you obtain the tape and am equally unsure of 
whether the tape continues to exist, I feel obliged to 
inform you and the Town of my contentions regarding the 
denial of access. 

The l etter sent to you by the Town Supervisor 
indicates that the tape recorder and the tape were not 
purchased with public funds, but rather were purchased 
and used by the Town Clerk, Marcy Marble, "for her per
sonal use in preparing the written minutes of the meet
ings". As such, the Town Supervisor has contended that 
they are private property and are neither subject to con
trol by the Town, nor subject to rights of access granted 
by the Freedom of Information Law. 

In my view, it i s possible that a court may view 
the situation differently. 

Section 86(4) of the Freedom of Information Law de
fines "record" to include "any information kept, held, 
filed, produced or reproduced, by, with or for an agency 
or the state legislature, in any physical form whatsoever ••• " 
While the tape and the tape recorder may be private pro
perty, and may have been used by the Town Clerk as an aid 
in preparing minutes, one question must be asked: Would 

,.,. 
i 
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Ms. Marble use a tape recorder if she were not the Town 
Clerk? Similarly, would Ms. Marble prepare a tape re
cording if she were not doing so in the performance of 
her official duties as the Town Clerk? In short, it 
appears that the Town Clerk used her tape recorder and pre
pared the tapes in the performance of her official duties 
as Town Clerk. Therefore, I contend that the tape re
cording was produced for the Town and is a "record" sub
ject to the Freedom of Information Law. 

I believe that this contention is bolstered by two 
judicial decisions. In Zaleski v. Hicksville Union Free 
School District Board of Education (Sup. Ct., Nassau 
~' NYLJ December 27, 1978), it was held that tape 
recordings of a school board meeting constitute "records" 
that are available under the Freedom of Information Law. 
However, the decision did not make clear whether the 
tape recording was made through public funding or other
wise. Further, however, a similar argument was made in 
Warder v. Board of Regents of the State of New York [410 
NYS 2d 742 (l9S7)J. In Warder, the Secretary to the Board 
of Regents contended that personal notes taken at meetings, 
which were also used as an aid in compiling minutes, were 
the personal property of the Secretary. The Court found that 
the notes were not personal property, but rather were 
"records" prepared in the course of official duties that 
were available after having made an in camera inspection 
to determine rights of access. 

Based upon the foregoing, if it could be demonstrated 
that the clerk created and used the tape recordings in the 
performance of her official duties, I believe that it 
could be concluded that the tape recordings are indeed "records" 
subject to rights of access granted by the Law. 

It is important to point out, however, that the tape 
recording need not in my view be preserved for posterity. 
In this regard, §65-b of the Public Officers Law prohibits 
a municipality from destroying records without the consent 
of the Commissioner of Education. In conjunction with §65-b, 
the Department of Education has developed schedules for the 
retention and disposal of records. Based upon conversations 
with representatives of the Education Department, I believe 
that a tape recording may be destroyed or erased, for example, 
shortly after its creation and when it has no further utility. 
Consequently, it is possible that the tape recording might 
no longer exist • 
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Lastly, if the tape recorded discussions held at 
an open meeting and any person could have been present 
to hear the deliberations that were recorded, including 
yourself, it is difficult from my perspective to under
stand why the tape recording should be withheld. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF/kk 

cc: Wilbur M. Bartholf 

Sincerely, ,, 

,• l 
. , ·1,"o( \- "· t' ,_ 

.I\J ' ..., 
Robert J. 
Executive 

(, ' -', A It,/ 
' ~/ ·J~~--' -

Freeman 
Director 
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Dear Mr. Whalen: 

I have received your letter of November 19. Please 
accept my apo}.ogies for the t ardi ness· of my res·ponse, which 
I am p leased to report was due to the birth of my son. 

Your inquiry raises questions regarding the legality 
of a policy (No. 8361.1) adopted by resolution by the 
Brentwood Boa rd of Educ ation under the Freedom o f Information 
Law. 

In my opinion, several aspects of the pol.icy should 
be amended, for they fail to comply with the Freedom of 
Information Law. 

The first subdivision of the resolution indicates 
that requests for tape recordings mu~t be made on a Freedom 
of Information form. In this regard, the Committee has con
sistently advised that a failure to complete a form pre
scribed by an agency cannot constitute a valid ground for 
a denial of access. On the contrary, any request made in 
writing that reasonably describes the records sought should 
suffice, for S89(3) of the Law merely requires that a request 
be made in writing reasonably describing the records in which 
the applicant is interested. 

Subdivision (4) provides tha t an individual "shall 
be billed on the basis of $5.00 for any part of the first 
hour and $2.50 for any part of each additional half hour 
for the time necessary to play the tape for the.' person 
requesting same." In my view, the provis·ion concerning 
fees fails to comply with the Freedom of Information Law. 
Specifically, S87(1) (b) (iii) of the Law statee that an 
agency may charge no more than twenty-five cents per photo
copy, or the actual cost of reproducing any o~her records, 
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such as those that are not subject to conventional photo
copying means, i.e., tape recordings. Further, §1401.B(a) 
of the regulations promulgated by the Committee (see attached), 
which have the force and effect of law, provides that an 
agency may not charge for inspection of records or a search 
for records. In addition, it is important to note that a 
judicial decision held that a tape recording of an open meet
ing is available and that an agency may assess a fee based 
only on the cost of reproducing a tape recording {see Zaleski 
v. Hicksville Union Free School District, Board of Education 
of Hicksville Union Free School, Sup. ct., Nassau Cty., NYL~, 
December 27, 1978). Although it was argued in Zaleski that 
it would be burdensome and costly to reproduce tape recordings, 
the court stated that: 

n[T]here is no exemption provided in 
Public Officers Law, Section 87(2) for 
requests which may be burdensome and 
21 NYCRR Section 1401.S(c) (3) speci
fically provides that the agency may 
not include personnel salaries in asses .... 
sing reproduction costs. Accordingly, 
the court finds no merit to respondent's 
objections and directs that the records 
be produced within twenty days after the 
entry of the order. herein." 

In view of the foregoing, I believe that the School District 
has two options. If an individual seeks to listen to a tape 
recording, I believe that such a service should be provided 
at no cost, for such activity essentially involves "inspect
ing" a record. On the other hand, if an individual seeks a 
copy of a tape recording, the District may charge on the 
basis of the actual cost of reproduction i.e., the cost of 
a new cassette. 

With respect to the designation of a records access 
officer, §1401.2 of the Committee's regulations requires 
that the governing body of a public corporation, such as 
a school board, designate one or more persons as records 
access officer by name or job title. If the District has 
not done so, such steps should in my opinion be taken. 

Lastly, you have contended that a legal notice mus·t 
be placed annually regarding the means by which an agency 
publicizes its responsibilities under the Freedom of Infor
mation Law. That is not entirely true, for §1401.9 of the 
Committee's regulations requiresthat: 
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"IE]ach agency shall pu:01.tcize by 
posting in a conspicuous location 
and/or by publication in a local 
newspaper of general circulation: 

(a} The location where records 
shall be made available for tnspec~ 
tion and copying. 

(b} The name, title, bus;t.nes·s 
address and business telephone 
number oftthe designated records 
access officer. 

(c) The right to appeal by any 
person denied access to a record 
and the name and business address 
of the person or body to whom an 
appeal is to be directed." 

Based upon the quoted provision, an agency- has the option 
of posting a notice "and/or" placing a legal noti:ce in a 
local newspaper of general circulation. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

Enc. 

cc: Brentwood School Board 

Sincerely, 

MAfD.f/4-__ 
Robert J. Freeman 
Executive Director 
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Mr. David Greenberg 
Greenberg & Wanderman 
35 North Madison Avenue 
Spring Valley, New York 10977 

Dear Mr. Greenberg: 

As you are aware, I have received your letter of 
December 3 concerning the propriety of disclosure of stu
dent records to a school district attorney under the Family 
Educational Rights and Privacy Act (FERPA). 

Since our conversation regarding your letter, I 
have contaced the FERPA office in Washington and have ob
tained a copy of a model policy that may be adopted by 
school districts under FERPA. A copy of the model policy 
has been attaced for your review and possible use. 

The model policy is based upon the regulations promul
gated by the Departmentoof Health, Education and Welfare 
pursuant to the FERPA. Relevant to your inquiry is §99.31 
of the regulations, which states in relevant part that: 

"(a) An education agency or institutions 
may disclose personally identifiable in
formation from the education records of 
a student without the written consent of 
the parent of the student or the eligible 
student if the disclosure is -

(1) To other school officials, including 
teachers, within the education institu
tion or local educational agency who 
have been determined by the agency or 
institution to have legitimate education
al interests ••• 11 

According to the FERPA official with whom I discussed your 
inquiry, a school district attorney may obtain educational 
records without prior consent of the parents if the attorney 
has been des.i:9nated a '' s·chool official" pursuant to a policy 
adopted by· a s-chool district. 
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I direct y-our attention to the model pol±cy- which on 
page 8 describes criteria to determine which persons may be 
considered school officials for the purpose of disclosure 
without prior consent. The fifth criterion, which appears 
at the tope of page 9, includes: 

"IA] person employed by or under con
tract to the school board to perform 
a special task such as a secretary, 
a clerk, the school board attorney or 
auditor for the period of his or her 
performance as an employee or contract
or." 

Based upon the foregoing, I believe that the school 
districts that you represent may adopt a policy which facili
tates your capacity to perform your official duties as their 
attorney. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enc . 

Robert J. Freeman 
Executive Director 
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Dear Mr. Silver: 

I have received your letter o f December 11 which 
raises questions concerning access to Welfare Records 
and automobile registration records in the possession of 
the Department of Motor Vehicles. 

First, with respect to welfare records, the Social 
Services Law, §136, specifically provides that "[A]ll 
communications and information relating to a person re
ceiving public as s istance or care obtained by any social 
services official, service officer, or employee in the 
course of his work shall be considered confidential ••• " 
Therefore, the Social Services Law precludes a social 
service department or agency from disclosing information 
that could identify a recipient of public assistance. The 
Freedom of Information Law does not affect §136 of the 
Social Services Law, for §87 (2) (a) of the Freedom,. of Infor
mation Law states that an agency may withhold records that 
are "specifically exempted from disclosure by state or 
federal statute". Consequently, I believe that the denial 
was likely proper. 

Second, you have stated that you are interested in 
learning the name and address of automobile owners by 
inspecting registrations. However, you have apparently 
been informed that such records are on tape in Albany and 
that a fee would be required in order t o gain access to 
the information. You have stated, however, that you do 
not want to pay a fee, but rather would prefer to inspect 
the registrations in which you are interested. 
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As a general rule, the Freedom of Information Law 
does not enable an agency to assess a fee for searching 
records and restricts agencies from charging fees in ex
cess of twenty-five cents per photocopy. These standards 
remain effective, "except when a different fee is other
wise prescribed by law" [see Freedom of Information Law, 
§87(1) (b) (iii)]. Under the circumstances, there are 
search fees and higher copying fees permitted by §202 
of the Vehicle and Traffic Law. Specifically, the cited 
provision states in relevant part that: 

"2. Fees for searches. The fee for 
a search shall be two dollars except, 
that a fee of one dollar shall be charged 
if the request for information is sub
mitted in a form and manner which 
shall permit the request to be 
machine processed rather than 
manually processed by personnel of 
the department, and receipt and 
distribution costs are borne by the 
requester. The commissioner shall 
prescribe the form and procedure to be 
used in order for a request to be 
eligible to be processed for such one 
dollar fee. If certification of a 
search is requested, there shall be 
an additional fee of fifty cents. 

3. a. Fees for copies of records 
and documents. The fees for copies 
of records and documents, other than 
accident reports, shall be one dollar 
per page. A page shall consist of 
either a single or double side of any 
document. The fee for a copy of an 
accident report shall be three dollars 
and fifty cents. If certification of 
a copy of a record or document is re
quested, there shall be an additional 
fee of fifty cents. The fee for a copy 
of any such record or document shall be 
in addition to any fee for the search or 
searches required to be made in con
junction with such request." 
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In view of the foregoing, it is clear that the State De
partment of Motor Vehicles may assess fees for searching 
records as well as fees in excess of twenty-five cents 
for copies. Further, as subdivision (2) indicates, it 
may be less expensive to gain access to a record produced 
by the computer than if produced based upon a manual search. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Enc. 

Sincerely, 

~'$. f'AUt>--
Robert J. Freeman 
Executive Director 
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Mrs. Gail D. Bradley 
Village Clerk 
Village of Macedon 
Macedon, New York 14502 

Dear Mrs. Bradley: 

Thank you for your letter of December 12 and your 
interest in complying with the Open Meetings Law. 

You have asked a series of questions regarding the 
Zoning Board of Appeals of the Village if Macedon in con
junction with the Open Meetings Law. 

First, it is important to note at the outset that 
the deliberations of a zoning board of appeals may be con
sidered "quasi-judicial" in nature. In this regard, §103(1) 
of the Open Meetings Law states that quasi-judicial 
proceedings are exempt from the Open Meetings Law. Stated 
differently, the Open Meetings Law does not apply to those 
aspects of a public body's duties that may be considered 
"quasi-judicial". 

Nevertheless, even though a village zoning board 
of appeals may engage in quasi-judicial proceedings, the 
exemption in the Open Meetings Law concerning such pro
ceedings is in my view of no effect with respect to a village 
zoning board of appeals. 

Section 105(2) of the Law provides that any other 
provision of law less restrictive than the Open Meetings 
Law remains in effect. One such provision is §7-712 of the 
Village Law, which has long required that "[A]ll meetings 
of such board shall be open to the public". Due to the 
direction provided by §7-712 of the Village Law, it has been 
consistently advised that village zoning boards of appeals 
must conduct their meetings open to the public • 
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It is noted that litigation is pending concerning 
the same issue relative to a town zoning board of appeals. 
In this regard, §267(1) of the Town Law provides virtually 
the same language as §7-712 of the Village Law and directs 
that all meetings of town zoning boards of appeals must 
be open to the public (see Matter of Katz, Sup. ct., West
chester Cty., NYLJ, June 25, 1979). To further explain the 
legal issues involved, I have enclosed an earlier advisory 
opinion on the subject as well as a copy of the decision 
rendered in Katz. ---------

Assuming that the Katz decision is correct, meetings 
of a zoning board of appeals should be preceded by notice 
given in accordance with §99 of the Open Meetings Law. 

Further, in the Orange County case cited in my earlier 
opinion, the Appellate Division held that the portion of a 
meeting which involves the making of a decision and the 
taking of votes is not quasi-judicial and must be conducted 
in public [see Orange County Publications v. Council of 
the City 9f Newburgh, 60 AD 2d 409, aff'd 45 NY 2d 947 (1978)]. 
Specifically the court stated that: 

" [W] e agree with Special Term that there 
is a distinction between that portion 
of a meeting of the zoning board where
in the members collectively weigh evi
dence taken during a public hearing, 
apply the law and reach a conclusion 
and that part of its proceedings in 
which its decision is announced, the 
vote of its members taken and all of 
its other regular business is conducted. 
The latter is clearly nonjudicial and 
must be open to the public, while the 
former is indeed judicial in nature, 
as it affects the rights and liabilities 
of individuals" (id. at 418). 

Finally, secret ballot voting is prohibited. Sec
tion 87(3) (a) of the Freedom of Information Law, which 
concerns access to records, requires that each agency main
tain "a record of the final vote of each member in every 
agency proceeding in which the member votes". Therefore, 
in each instance in which the zoning board of appeals votes, 
a record must be compiled which identifies each member and 
how that person voted. 

• 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs • 

SPJ:;f-i;r.6--.~------------
Robert J. Freeman 
Executive Director 
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Mr. John C. Baumgarten 
Executive Director 
Delaware Opportunities, Inc. 
129 Main Street 
Delhi, New York 13753 

Dear Mr. Baumgarten: 

I have received your letter of December 6, which con
cerns a request directed to Mr. Hodges, Director of the 
New York State Department of Labor CETA Operations. You 
have indicated further that Mr. Hodges did not provide any 
of the records in which you were interested, but rather 
cited a particular provision of the CETA rules and regu
lations. 

that: 
The section of the regulations sent to you requires 

"[E]ach recipient shall establish 
and maintain a procedure fore re
solving any complaint alleging a 
violation of the act, regulations, 
grant or other agreements under the 
act, including any complaint 
arising in connection with the CETA 
programs operated by its subre
cipients procedures must meet the 
requirements of this section." 

With respect to the foregoing, I would agree that the pro
cedure that you requested is apparently required to be 
established pursuant to the portion of the regulations sent 
to you by Mr. Hodges • 



• 

• 

• 

Mr. John c. Baumgarten 
December 20, 1979 
Page -2-

Further, assuming that such a procedure has been 
established, it is clearly available under the Freedom 
of Information Law, for agencies are required to make 
available "final agency policy or determinations" [see 
attached, Freedom of Information Law, §87(2) (g) (iii)]. 
Conversely, if the agency represented by Mr. Hodges has 
not developed such a policy, it would appear that it is 
required to do so in order to comply with federal regu
lations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Mr. Hodges 

Enc • 

s~1fJW+~---
Robert J. Freeman 
Executive Director 
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Dear Mr. Reninger: 

I have received your letter of December 21 regarding 
an apparent denial of access to a subject matter list re
garding student records by the Greenburgh Central School 
District. You have asked for the legal basis for the crea
tion of a subject matter list or a "finders list", as you 
have characterized it. 

In general, the Freedom of Information Law does not 
require that records be compiled in response to a request 
Isee attached Freedom of Information Law, §89(3)]. However, 
§87(3) of the Law does require an agency to compile and main
tain three types of documents. Relevant to your inquiry is 
§87(3) (c), which states that each ~gency must maintain: 

" ••• a reasonably detailed current list 
by subject matter, of all records in 
the possession of the agency, whether 
or not available under this article.'' 

In view of the foregoing, a school district must in IfrJ' view 
maintain a subject matter list in reasonable detail pertain
ing to all of its records, whether or not they are available. 

With regard to student records, it is important to 
note that the Family Educational Rights and Privacy Act (20 
u.s.c. 1232g) provides that an educational agency or insti
tution is prohibited from disclosing education records identi
fiable to particular students without the consent of the 
parents of the students. However, as §87(3) (c) states, the 
subject matter list must make reference by category to all 
records, even those which may be deniable • 
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Another helpful tool related to your inquiry might 
be the retention and disposal schedules developed by the 
Education Department. These schedules are created under 
§65(b) of the Public Officers Law, which in brief states 
that a school district or other public corporation cannot 
destroy records without the consent of the Commissioner of 
Education. In order to regularize the disposal of records, 
the Education Department has developed a series of schedules 
for the retention and disposal of particular records. In 
many instances, the schedules are more detailed than a sub
ject matter list must be. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Ro~~~ 
Executive Director 

RJF:jm 

Enc. 

cc: Greenburgh Central School District 
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Harold Davis, Esq. 
Davis & Davis 
116 John Street 
New York, New York 10038 

Dear Mr. Davis: 

As you are aware, I have received your package of 
materials regarding requests for records made by your 
client, Mrs. Linda D. Cirino. The Board of Education of 
the City of New York has also sent materials regarding 
the requests made by Mrs. Cirino. 

It is emphasized at the outset that the ensuing 
paragraphs have been prepared in the spirit of concili
ation and mediation. While I can understand the reasons 
for a request made by a scholar such as Mrs. Cirino, I 
can also understand the recalcitrance on the part of the 
Board of Education to disclose some of the information 
sought. I am hopeful, however, that an accommodation can 
be reached and that litigation, which is both costly and 
time consuming to your client, the Board of Education, 
and, therefore, the taxpayer, can be avoided. 

I would like to view the situation from three 
perspectives: first, the purpose of an archives; second, 
rights of access granted by the Freedom of Information Law; 
and third, a possible means of reaching a satisfactory 
agreement for both your client and the Board of Education. 

By way of background, the records in question were 
compiled in conjunction with the enforcement of the so
called "Feinberg Law", which as you indicated, was found 
unconstitutional by the U.S. Supreme Court [Keyisian v. 
Board of Regents, 385 u.s. 589 (1967)]. In addition, 
thirty teachers who had been ousted or forced to leave 
the school system under the Feinberg Law were reinstated 
following the Keyisian decision. In order to maintain an 

----
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historical record of the treatment of and evidence developed 
regarding the Feinberg Law, many boxes of records have 
been preserved and identified by the Columbia Teachers 
College and its archivist. The records may now be con
sidered part of an archives according to the information 
submitted. 

In my view, the purpose of an archives is to main-
tain and preserve records that no longer have ongoing 
value or utility to the agency that once maintained them, 
but which may have historical value. In this regard, one 
question must of necessity be raised: why would records 
be kept in an archives unless they are to be used and re
viewed for historical research purposes? Under the circum
stances, it would appear that if the records in question 
are to be maintained, they are being maintained for refer
ence purposes, for scholarly research, and for their 
historical value. In fact, as stated in the preface to the 
index to the boxes of records, "·[T]he purpose of this list 
is to offer assistance to researchers seeking primary 
source material on public education in New York City." The 
point here is that it is apparently inconsistent on the one 
hand to seal the records developed in relation to the Feinberg 
Law while concurrently preserving them due to their his
torical or research value. 

Additionally, I have obtained from the State Archivist 
information which tends to bolster the contention that the 
records transferred from the Board of Education to the 
Teachers College at Columbia University were intended to be 
made available. Specifically, a letter of "understanding" 
(see attached letter dated February 21, 1975), sent to 
Harold Siegel, Secretary of the Board of Education, by 
Diane Ravitch, a professor at the Teachers College, stated 
in relevant part that: 

"[T]eachers College, as befits its national 
and international reputation as a center 
for the study of the history of education, 
will assure public access to the Archival 
Collection, with due regard for the security 
of the materials." 

As such, there appears to have been an agreement, if not an 
intent, that the Board's records of historical value de
posited at the archives at Columbia should be open for re
search purposes. There is no stipulation of which I am 
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aware that could be cited as precedent for the Chancellor's 
direction that records be sealed until the year 2000. 

With respect to the Freedom of Information Law, 
first, §86{4) of the I.aw defines "record" to include: 

" ••• any information kept, held, 
filed, produced or reproduced by, 
with or for an agency or the state 
legislature, in any physical form 
whatsoever including, but not 
limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, 
pamphlets, forms, papers, designs, 
drawings, maps, photos, letters, 
microfilms, computer tapes or 
discs, rules, regulations or codes." 

Although the records may be in the physical custody of the 
Teachers College, the response to your requests indicates 
that they continue to be in the legal custody of the New 
York City Board of Education. In fact, the letter of 
agreement to which reference was made earlier specifically 
states that Teachers College acts "as the repository for 
these materials, which remain the sole possession of the 
Board of Education." Therefore, it appears fair to con
clude that all of the materials sought constitute "records" 
subject to rights of access granted by the Freedom of Infor
mation Law. 

Second, the Freedom of Information Law is based upon 
a presumption of access. In brief, §87{2) of the Law 
states that all records are available, except those records 
or portions thereof that fall within one or more enumerated 
grounds for denial appearing in paragraphs {a) through {h) 
of the cited provision. It is noted at this juncture that 
the Freedom of Information Law is permissive. Although 
an agency may withhold certain records or portions of 
records falling within one or more of the grounds for denial 
listed in the Law, it need not. If, for example, it would 
be in the public interest to disclose records that might 
otherwise be considered deniable, there is nothing in the 
Law that would preclude an agency from so doing • 
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In Chancellor Macchiarola's letter to you of 
November 7, §87(2) (a), {b), (e) and (g) of the Freedom 
of Information Law were cited as grounds for denial. I 
would like to deal with each ground for denial offered. 

The initial ground is §87(2) (a), which states that an 
agency may withhold records or portions pf records that 
are II specifically exempted from disclosure by state or 
federal statute." Records may be exempted from disclosure 
by statute only in situations in which an act passed by 
the State Legislature or by Congress specifically prohibits 
an agency from disclosing particular records. This ex
ception is in my view limited to two situations relative 
to the records sought. It is possible that some records 
were prepared pursuant to an attorney-client relationship. 
To the extent that the attorney-client privilege is appli
cable, the records may in my view be justifiably withheld, 
for the CPLR, §4503, makes communications between an 
attorney and his or her client confidential. Based on a 
review of the "checklist", the other instance in which a 
record might be considered confidential would pertain to 
attorney work product or material prepared for litigation 
under certain circumstances [see CPLR, S310l(c) and (d)]. 
Having reviewed the checklist prepared by the archivist, 
it is unclear how much of the documentation would be 
"exempt from disclosure by statute"r however, it would 
appear that the circumstances under which the exemptions 
could be cited would be minimal. Further,· if documentation 
that could otherwise be considered exempt had at some point 
been disclosed to a third party, the privilege would in my 
opinion have been waived. In addition, it is possible 
that some of the records may have been submitted into evi
dence or served upon a court, thereby making them public. 

The second ground for denial is §87(2) (b), which 
states that an agency may withhold records or portions of 
records when disclosure would result in "an unwarranted in
vasion of personal privacy". In addition, §89(2) (b} of 
the Law lists five examples of unwarranted invasions of per
sonal privacy. In my view, the examples represent merely 
five illustrations among conceivable dozens of unwarranted 
invasions of personal privacy. Further, it is important to 
point out that subjective judgments must often be made under 
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the privacy provisions in order to reach a conclusion. 
It may often be difficult to reach what might be considered 
a 0 fair 11 conclusion, for one reasonable person might argue 
that disclosure of particular records would result in an 
"unwarranted" invasion of personal privacy, while an 
equally reasonable person might argue that disclosure of 
the same records would result in a permissible invasion 
of personal privacy. 

Nevertheless, several points should be made with re
gard to the privacy provisions. First, it is possible that 
some of the individuals to which reference is made in the 
records may be living. In those situations, certainly 
there would appear to be serious privacy considerations. 
With respect to those individuals who may be dead, I question 
whether the privacy provisions could be successfully asserted. 
Although New York courts have not dealt with the issue of 
privacy of the deceased under the New York Freedom of Infor
mation Law, I believe that the federal courts have held that 
the analogous exception in the federal Freedom of Information 
Act (5 U.S. §552) cannot be appropriately asserted to with
hold records identifiable to a person who has died. 

Further, §89(2) (c) provides that: 

"[U]nless otherwise provided by this 
article, disclosure shall not be con
strued to constitute an unwarranted 
invasion of personal privacy pursuant 
to paragraphs (a) and (b) of this 
subdivision: 

i. when identifying details are deleted; 

ii. when the person to whom a record 
pertains consents in writing to dis
closure; 

111. when upon presenting reasonable 
proof of identity, a person seeks access 
to records pertaining to him." 
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In this regard, you have written that several of those 
identified in the records have produced signed and notarized 
waivers regarding records identifiable to them. In my 
opinion, the waivers are applicable only in situations in 
which the sole ground for denial that may be cited con-
cerns the protection of privacy under §87(2) (b). As stated 
in the introductory language of §89(2) (c), a waiver may be 
effective, "unless" a different ground for denial may 
appropriately be asserted. Therefore, if, for example, a 
person who has issued a waiver is identified in a record that 
is confidential under the attorney-client privilege, that 
person has nothing to waive. If, on the other hand, a 
factual memorandum was prepared concerning a particular in
dividual and the only ground for denial is §87(2) (b), a 
waiver by a person cited in the record would in my opinion 
effectively remove the capacity to deny on the part of 
the Board of Education. 

The third ground for denial cited by the Chancellor 
is §87(2) (e), which states that an agency may withhold 
records or portions thereof that: 

"are compiled for law enforcement pur
poses and which, if disclosed, would: 

i. interfere with law enforcement in
vestigations or judicial proceedings; 

11. deprive a person of a right to a 
fair trial or impartial adjudication; 

111. identify a confidential source or 
disclose confidential information re
lating to a criminal investigation; or 

iv. reveal criminal investigative tech
niques or procedures, except routine 
techniques and procedures." 

The provision quoted above is based largely upon the effects 
of disclosure. Presumably, there is no investigation at 
the present time regarding any of those identified in the 
records. Similarly, no one would apparently be deprived 
of a right to a fair trial or impartial adjudication due to 
disclosure. The next ground in §87(2) (e) concerns the 
identification of a confidential source relating to a 
criminal investigation, and the fourth concerns non-routine 
criminal investigative techniques or procedures. 
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In my view, the key word in the last two grounds for 
denial appearing in §87(2) (e) is "criminal". In this re
gard, the courts under both the original Freedom of Infor
mation Law and as amended have held that the 11 law enforce
ment purposes" exception can be asserted only by a criminal 
law enforcement agency [see e.g., Young v. Town of Huntington, 
388 NYS 2d 978 (1976); Broughton v. Lewis, Sup. Ct., Albany 
Cty. (1978)). Since neither the Board of Regents, the State 
Education Department, nor the City Board of Education could 
be considered "criminal" law enforcement agencies, I do not 
believe that §87(2) (e) can be properly asserted as a ground 
for denial. Even if §87(2) (e) could be asserted, it would 
appear that the only aspect of the provision that would 
continue to be effective concerns confidential informants. 
Assuming that records do identify a confidential source or 
informant, that portion of the record could be deleted 
while providing access to the remainder. 

The last ground for denial cited by the Chancellor 
is §87(2) (g), which states that an agency may withhold 
records or portions thereof that: 

"are inter-agency or intra-agency 
materials, which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public1 or 

. 
111. final agency policy or deter-
minations ••• " 

The quoted provision contains what in effect is a double 
negative. While an agency may withhold inter-agency or 
intra-agency materials, it must provide access to statistical 
or factual data, instructions to staff that affect the 
public, or final agency policy or determinations found 
within such records. Under the circumstances, many of the 
records to which reference was madP in the checklist might 
be characterized as "intra-agency materials". Neverthe
less, to the extent that they contain statistical or 
factual data, instructions to staff that affect the public, 
or agency policy or determinations, they are available. In 
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addition, the Court of Appeals recently held that statistical 
or factual data found within inter-agency or intra-agency 
materials are independently available, whether or not such 
data was or will ever be used in the formulation of decisions 
or policy [Doolan v. BOCES, 2nd Supervisory District of 
Suffolk County, 64 AD 2d 702 (1978), revised November 27, 
1979, ___ NY 2d ___ , NYLJ, p. 1, Dec. 19, 1979]. 

With respect to each of the potential grounds for 
denial discussed in the preceding paragraphs, it is im
portant to point out that the Law enables an agency to with
hold records "or portions thereof" that fall within one or 
more of the grounds for denial listed in the Law. In my 
opinion, the language concerning "records or portions 
thereof" is reflective of a recognition on the part of the 
Legislature that there may be instances in which a record 
may be accessible or deniable in part. Consequently, I 
believe that when an agency receives a request, it is 
obliged to review the records sought in their entirety to 
determine which portions, if any, may justifiably be with
held. Moreover, the Court of Appeals has held that an 
agency cannot merely assert grounds for denial and prevail. 
On the contrary, the Court held that the agency must prove 
that records withheld fall within one or more of the grounds 
for denial, which, as stated earlier, are based largely upon 
the effects of disclosure [see Church of Scientology v. 
State, 403 NYS 2d 224, 61 AD 2d 942 (1978); 46 NY 2d 906 
(1979); Doolan, supra]. 

From my vantage point in Albany and without having 
seen the records in question, the foregoing merely repre
sents thoughts and direction regarding the interpretation 
of the Freedom of Information Law relative to the contro
versy. Unless some middle path can be found, it is possible 
that litigation might ensue. As noted earlier, litigation 
would be costly and time consuming and would likely require 
substantial in camera inspection by a court. Perhaps, 
however, an agreement can be reached. 

First, having reviewed the checklist, it is clear 
that some of the documentation stored at the archives 
had in the past been made public. For example, news clip
pings, transcripts of public hearings and similar docu
ments should in my opinion be made accessible, for they 
have been and may be in possession of many individuals and 
available from various other sources. Also, it appears 
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that information may have been obtained from voter regis
tration lists, which are public, and various other sources 
of public information. In this situation, the advantage to 
a scholar is that virtually all of the information on a 
particular subject has been stored at a single location, 
thereby obviating the difficulty of.tracking down various 
"sources" of information. 

Second, and perhaps most important is the issue 
of privacy. Although you have indicated that your client 
has obtained signed waivers from several persons named 
in the records, it is not clear whether she has attempted 
to gain waivers from others who have refused. In this 
regard, as noted earlier, often subjective judgments must 
be made regarding whether disclosure would result in a per
missible or an unwarranted invasion of personal privacy. 
From my perspective, the best judge of the effects of 
disclosure may be the subject of the records. If a person 
has granted a waiver, presumably that person believes that 
disclosure would not be harmful or result in an unwarranted 
invasion of personal privacy. Others, however, might feel 
otherwise and wish to prevent old memories or events from 
arising again. Therefore, it is suggested that if particular 
individuals have refused to grant waivers, such refusals 
should be given weight in determining whether disclosure 
would result in ·an unwarranted invasion of personal privacy. 

Third, to avoid litigation, perhaps your client 
and the Board could agree to select an impartial reviewer 
of the records to determine which records or portions 
thereof may justifiably be withheld under the Freedom of 
Information Law. Although such a step might result in 
some delay, certainly it would be less costly and time 
consuming than judicial review of a denial of access that 
could reach the state's highest court. 

And fourth, I have had numerous dealings with the 
State Archivist, Dr. Edward Weldon, regarding similar 
situations. In such cases, the equivalent of contractual 
agreements have been created which set forth the ground 
rules for the disclosure and use of information. Such a 
solution is far from perfect, for some might argue that 
it essentially results in censorship. Nevertheless, in 
many instances a good faith researcher may be more inter
ested in historical trends and findings than particular 
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individuals identified in the records. Perhaps such an 
agreement could be reached among your client, the Board of 
Education and the archivist at Teachers College. If such 
an agreement is feasible, I would be most pleased to con
tact the State Archivist for the purpose of obtaining 
copies of what may be considered model agreements between 
the Archives and researchers. 

In sum, I would like to reiterate that my intent 
in preparing this opinion has been to present an inter
pretation of the Freedom of Information Law which is solely 
advisory in nature and to provide what may be a catalyst for 
the settlement of a dispute in order to avoid litigation. 
While the contents of many of the records may be sensitive, 
I do not believe that all of the records can justifiably 
be "sealed" for the next two decades. On the contrary, I 
would hope that good faith efforts can be made by your 
client, your firm and by the Board of Education to reach 
an.understanding. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Dr. Amelia Ashe 
Linda D. Cirino 
Jane P. Franck 
Frank J. Macchiarola 
Miguel 0. Martinez 
Harold Siegel 

Sincerely, 

~r~ 
Robert J. Freeman 
Executive Director 
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Ms. Shirley Zeller 
Town Clerk 
Town of Deerpark 
Drawer A 
Huguenot, New York 12746 

Dear Ms. Zeller: 

· Thank you for your continued interest in complying 
with the Freedom of Information Law. As requested, en
closed are four pamphlets entitled "The Freedom of Infor
mation and Open Meetings Laws ••• Opening the Door", which 
may be useful to you and the new members of the Town Board. 

Your question is whether town law books are considered 
"records" subject to rights of access under the Freedom of 
Information Law. Although the definition of "record" appear
ing in §86(4) of the Law is broad, I do not believe that the 
Freedom of Information Law was intended to enable members 
of the public to use a government office as a library. 

Furthermore, I believe that the Copyright Act would 
preclude furnishing copies of law books on the same basis 
as records generally in possession of government. 

For example, the Freedom of Information Law is Article 
6 of the Public Officers Law. The Public Officers Law is a 
volume published by a partic~lar publishing house, which 
copyrights its volumes. In the past, when individuals have 
requested copies of the Public Officers Law in its entirety, 
I have recommended that they write to the publishing company 
to request a copy from the company. The reason for so doing 
is based upon the Copyright Act, which prohibits duplication 
of copyrighted materials, except in the case of a "fair 
use". Under the "fair use doctrine", portions of copyrighted 
materials may be duplicated. under certain circumstances. For 
instance, while I would violate the Copyright Act by repro
ducing the Public Officers Law in its entirety, it would 
constitute a "fair use" to copy only Article 6. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Encs. 

Sincerely, 

0 b,J, j')f✓ 
R~Freeman 
Executive Director 
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Ms. Rita J. DeGlopper 
Town Clerk 
The Town of Grand Island 
2255 Baseline Road 
Grand Island, New York 14072 

Dear Ms. DeGlopper: 

December 31, 1979 

Thank you for your interest in complying with 
the Freedom of Information Law. Your question concerns 
the status of tape recordings under the Freedom of Infor
mation Law. 

In my opinion, although tape recordings are avail
able, I do not believe that they must be retained for 
any particular period of time. 

First, a tape recording is a "record" subject to 
rights of access granted by the Law. Section 86(4) of 
the Law defines "record" to include any information "in 
any physical form whatsoever" in possession of an agency. 
Since as Town Clerk, you employ a tape recorder and use 
a tape recording in the performance of your official 
duties, I believe that a tape recording is clearly a 
"record". 

Second, case law has held that tape recordings of 
open meetings are available [see Zaleski v. Hicksville 
Union Free School District, Board of Education of Hicksville 
Union Free School, Sup. ct., Nassau Cty., NYLJ, Dec. 27, 
1978] and that notes taken at a meeting and later used as 
an aid in compiling minutes are also available [see Warder 
v. Board of Regents, 410 NYS 2d 742 (1978)]. consequently, 
if a tape recording exists, I believe that it is avail-
able for either listening or reproduction • 
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Dear Mr. Gottlieb: 

I have received your letter of December 14, which 
concerns your unsuccessful attempts to gain access to 
records contained in your personnel file from your em
ployer, the Department of Correctional Services. According 
to your letter, officials of the Department maintain that 
they are willing to provide you with only those records 
they consider to be necessary for you to defend yourself 
"against wrong doing by the department". · 

Without knowing more about the nature of the con
troversy in which you are involved, it is all but impossible 
to provide specific advice. Nevertheless, if the state
ments made in your letter are accurate, I believe that 
the basis for withholding records is misplaced. 

One of the cornerstones of the Freedom of Infor
mation Law is that accessible records should be made avail
able to any person, without regard to status or interest 
[see e.g., Burke v. Yudelson, 368 NYS 2d 779, affirmed 
51 AD 2d 673, 378 NYS 2d 165]. Consequently, the only 
question that an agency may ask when it recei ves a request 
for records is the extent, if any, to which the records 
fall within one or more grounds for denial listed in the Law. 
Therefore , the necessity of your obtaining records or their 
materiality to your dispute are irrelevant; the only question 
is whether or not they are available. 

Second, the Freedom of Information Law is based upon 
a presumption of access . In brief, §87(2) states that all 
records in possession o f government are available, except 
those records or portions thereof that fall within one or 
more grounds for denial described in paragraphs (a) through 
(h) of the cited provision • 
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Third, since the records in which you are interested 
are apparently contained in a personnel file or something 
like it, the most relevant exception to rights of access 
is likely §87(2) (g), which states that an agency may with
hold records or portions thereof that: 

"are inter-agency or intra-agency 
materials which are not: 

i. statistical or factual tabu
lations or data; 

11. instructions to staff that 
affect the public; or 

iii. final agency policy or 
determinations •••• " 

The provision quoted above contains what in effect is a 
double negative. Although an agency may withhold inter
agency or intra-agency materials, it must provide access 
to statistical or factual data, instructions to staff 
that affect the public, or final agency policy or deter
minations found within such materials. 

Under the circumstances, memoranda or correspondence, 
for example, transmitted among or between officials of the 
Department of Correctional Services could be characterized 
as "intra-agency" materials. Nevertheless, again, to the 
extent that they containstatistical or factual data, instructions 
to staff that affect the public or final agency policy or 
determinations, such records should be made available. 

Further, it is possible that the file contains records 
which if disclosed would result in "an unwarranted invasion 
of personal privacy", which may be denied on that basis 
[see Freedom of Information Law, §87(2) (b)]. However, §89(2) 
(c) states that: 

"[U]nless otherwise provided by this 
article, disclosure shall not be con
strued to constitute an unwarranted 
invasion of personal privacy pursuant 
to paragraphs (a) and (b) of this sub
division: 

i. when identifying details are deleted; 
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ii. when the person to whom a record 
pertains consents in writing to dis
closure; 

iii. when upon presenting reasonable 
proof of identity, a person seeks 
access to records pertaining to him. 11 

Stated differently, records pertaining to you should be made 
available if other grounds for denial cannot be properly 
asserted, if identifying details concerning others can be 
deleted, and if you present reasonable proof of your identity 
relative to a request for records pertaining to yourself. 

Enclosed for your consideration is an explanatory 
pamphlet entitled "The Freedom of Information and Open 
Meetings Laws ••• Opening the Door" which may be useful to 
you. In addition, a copy of this response will be trans
mitted to the records access officer of the Department of 
Correctional S.ervices in Albany. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

cc: Robert Gaffigan 

Sincerely, 
'\ ') 

f 
. l . ·' I ,~ l· 'fY::l j I \ .• I , (. ~ --t..,'\J ~ s - i..,~.·,-vi·)._ ______ . 

Robert J. Freeman 
Executive Director 
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Dear Ms . Block: · 

I have received your letter o f December 12, which 
concerns your unsuccessful attempts to gain access to 
census records from 1892 from the Office of the County 
Cl erk in Kings County. 

I believe that the census records are available, 
but I am not sure that you can "see" the records. It is 
possible that you may be required to pay a fee for a 
search for records requested which may later be copie d. 

In my opinion, census records in possession of a 
county clerk that originated in the 19th century are in 
great measure accessible. The Freedom of Information Law 
is based upon the presumption that records are accessible, 
unless records or portions of records fall within one or 
more categories of deniable information listed in the 
statute (see attached Freedom of Information Law, S87(2) 
(a) through {h)]. The census records in question are 
likely accessible except to the extent that they include 
information concerning adoptions or specific information 
such as pleadings or testimony relative to divorces. 
Records regarding both adoptions and particulars of matri 
monial proceedings are confidential by statute (Domestic 
Relations Law, Sll4 and 235 respectively). Based upon 
discussions with officials of the State Archives, it is 
unlikely that the census records contain confidential 
information pertaining to divorces. Consequently, the 
census records in which you are interested are in my view 
accessible, except to the extent that they contain the 
confidential information previously discussed. 
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It is noted that §87(2) (b) of the Law permits an 
agency to withhold records when disclosure would result in 
"an unwarranted invasion of personal privacy". Neverthe
less, I do not believe that the privacy provisions could 
appropriately be cited in this instance, for the infor
mation in question is of an historical nature. 

Finally, with respect to fees, §87(1) (b) (iii) of 
the Freedom of Information Law states that a maximum of 
twenty-five cents per photocopy may be assessed, "except 
when a different fee is otherwise prescribed by law". in 
this case, there is a different fee prescribed by law. 
Specifically, §8021(d) of the Civil Practice Law and Rules, 
which relates to fees that may be charged by county clerks, 
states that: 

"[F]or certifying to a search of any 
records, other than those in an action 
or relating to real property, in the 
counties within the city of New York, 
for a consecutive two-year period or 
fraction thereof, for each name so 
searched, five dollars, and in all 
other counties for a consecutive five
year period or fraction thereof, for 
each name so searched, one dollar; 
except that in the counties within 
the city of New York, when the records 
so searched are the census records of 
the state of New York, the charge shall 
be one dollar for a consecutive two
year period or fraction thereof." 

In view of the foregoing, it is clear that the County Clerk 
has the legal authority to charge for a search, whether or 
not the search results in locating the information sought. 
Further, the fact that there is specific reference to· 
census records in §8021(d) of the Civil Practice Law and 
Rules infers that there is an intent in the Law to provide 
access to the census information in which you are interested. 

It is suggested that you discuss the provision quoted 
above with the County Clerk prior to renewal of your re
quest in order to insure that you will not be charged a fee 
unless there is an intent to make the records sought avail
able, if they exist • 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/kk 

Enc. 

cc: Seymour Bisunder 
Anthony N. Durso 

Robert J. Freeman 
Executive Director 




