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Mr. Garv J. Veeder 
Supervisor 
Town of Pleasant Valley 
Pleasant Valley, New York 

Dear Mr. Veeder: 

12569 

Thank you for your interest in complying with 
the Open Meetings Law. 

Your letter raises two questions. First, a 
situation was described in which you among others 
elected to serve the Town of Pleasant Valley met 
before taking your oaths of office. Your question 
is whether the gathering that was convened prior 
to the taking of office constituted a violation 
of the Open Meetings Law since it was closed to the 
public. Second, you have asked whether interviewing 
of applicants for a Town position may be held during 
an executive session. 

With respect to the first question, it would 
appear that the gathering did not constitute the 
convening of a public body since those in attendance 
had not yet become public officials. Consequently, 
the gathering was not reflective of the convening 
of a public body and as such was not subject to the 
Open Meetings Law. 

With regard to your second question, after 
having convened an open meeting, a public body may 
enter .into an executive session pursuant to a vote 
taken in an open meeting identifying generally the 
subject matter to be discussed passed by a majority 
vote of its total membership. Among the subjects 
that may be considered are matters leading to the 
appointment of any person [see Open Meetings Law, 
§100(1) (f)J. Therefore, although a meeting to 
discuss the appointment of individuals to Town 
positions would have to be convened in an open 
meeting, an executive session could be held to 
discuss the potential appointees. 
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Mr. Gary Veeder 
January 17, 1978 
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I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:ph 

Si2c!re1Jr 
MJIJj5-l.('~ 

Robert J. Freeman 
Executive Director 
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Edward A. Vrooman, Esq. 
Travis Corners Road 
Garrison, New York 10524 

Dear Mr. Vrooman: 

I apologize for the delay in responding to your 
letter. Several attempts to contact you were made without 
success. 

Your inquiry pertains to the propriety of holding 
an executive session for the purpose of discussing the 
value and method of the disposal of real property. As 
you are aware, one of the grounds for executive session 
includes the discussion of the proposed acquisition, sale 
or lease of real property, but only when public discussion 
of such an issue would substantially affect the value of 
the property Isee attached, Open Meetings Law as renumbered, 
§100(1) (h)]. Under the circumstances described in your 
letter it is doubtful that a discussion of the disposal of 
the real property in question would in any way affect the 
value of the property. If that is the case, the issue 
must be discussed in public, for its substance would not 
appropriately fall within any of the categories of matters 
listed for executive session in §100(1) of the Open Meetings 
Law. 

I hope that I have been of some assistance. If you 
would like to discuss the matter further, please feel free 
to contact me. 

RJF: js 
Enc. 

Sincerely, 

,[;--,· ( ,: J- 1 ,Cu · 
\trL{ "t . ' lV ~\,(, ~-- ---·--· 

Ro ert J. Freeman 
Executive Director 
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Mr. Donald Loggiris 
  

  

Dear Mr. Loggins: 

I apologize for the delay in responding to your 
letter. Your inquiry again concerns the status of the 
Council on the Environment of New York City under the 
Open Meetings Law. 

According to your most recent letter, the Council 
was created by executive order of the Mayor of New York 
City and all of the members of the Council are designated 
by the Mayor and serve at his pleasure. 

Under the circumstances described, the Council is 
in my opinion a public body subj~ct to the Open Meetings 
Law. It is an entity consisting of more than two members 
that performs a governmental function for a public cor­
poration, the City of New York. Although the order 
creating the Council may not have made specific reference 
to the requirement that it act my means of a quorum, §41 
of the General Construction Law requires that all boards, 
commissions, councils and the like act only by means of 
a quorum. As such, it appears that the Council is clearly 
a public body subject to the Open Meetings Law in all 
respects. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF :js 

Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS OM )_-f/{J ... I 7 7 
I 

COUMITTEE MEMBERS 
.IE ASEL · Chairman 

. ELMER BOGARDUS 
MARIO M. CUOMO 

DcPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

PETER C. GOLDMAA I<, JR. 
JAMES C. O'SHEA 
GILBERT P, SMITH 
ROBERT W. SWEET 

EXECUTIVE DIRECTOR 
ROBERT J, FREEMAN January 24, 1978 

( 

Mr. Donald K. Ross 
Director 
NYPIRG 
1 Columbia Place 
Albany, New York 12207 

Dear Mr. Ross: 

Thank you for your interest in the Open Meetings 
Law. Your inquiry concerns the status of the Temporary 
Commission on the Regulation of Lobbying under the Open 
Meetings Law. 

In my opinion, the Commission is a public body 
and therefore is subject to the provisions of the Open 
Meetings Law. Section 97(2) of the Law defines "puplic 
body 11 to include: 

" .•. any entity, for which a quorum 
is required in order to transact 
public business and which consists 
of two or more members, performing 
a governmental function for the 
state or for an agency or department 
thereof, or for a public corporation 
as defined in section sixty-six of 
the general construction law. 11 

According to Chapter 937 of the Laws of 1977, the Commission 
is an entity consisting of six members that clearly performs 
a governmental function for the state. Although Chapter 937 
does not make specific reference to the requirement of a 
quorum, §41 of the General Construction Law permits th~ 
Commission to act only by means of a quorum. In addition, 
§4 of Chapter 937 states that: 

"IA]ny matter upon which the commission 
must act by a vote of the membership 
must be by an affirmative vote of a 
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Mr. Donald K. Ross 
January 24, 1978 
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majority of the members of the 
commission. 11 

In view of the foregoing, the Commission is in my opinion a 
public body subject to the Open Meetings Law in all respects. 

With regard to your second question, a meeting of the 
Commission held for the purpose of selecting a chairman or 
for the transaction of any of its other business must be 
preceded by compliance with the notice provisions of the Open 
Meetings. Law (see §99). In brief, notice must be given to 
the public and the news media prior to any meeting of a public 
body. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. · 

RJF: js 

cc Stanley Kreutzer, chairman 

Sincerely, 

~~WM 
Robert J. Freeman~ 
Executive Director 

Temporary Commission in the Regulation of Lobbying 
80 Centre Street 
New York, New York 10007 
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William J. Spampinato, Esq. 
County Attorney 
Columbia County 
10-12 South Fourth Street 
Hudson, New York 12534 

Dear Mr. Spampinato: 

Thank you for your interest in complying with the Open 
Meetings Law. Your inquiry pertains to the status of Standing 
Committees of the Columbia County Board of Supervisors under 
the Open Meetings Law. 

In my opinion, committees are public bodies that fall 
within the scope of the Open Meetings Law. The law defines 
"public body" as: 

" •.. any entity, for which a quorum is 
required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof ••• " [§97(2)]. 

By separating the quoted definition into i ts elements, one can 
conclude that a committee is a public body subject to the Law. 

First, a committee is an entity for which a quorum is 
required. Although there may neither be a statutory provision 
nor a by-law that requires the presence of a quorum, §41 of 
the General Construction Law states in relevant part that: 

"lW]henever ••• three or more persons 
are charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a majority 
of the whole number of such persons ••• at 
any meeting duly held upon reasonable 
notice to all of them, shall constitute 
a quorum and not less than a majority of 
the whole number may perform and exercise 
such ... duty". 
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Therefore, although committees may not be specifically required 
to act by means of a quorum, §41 of the General Construction Law 
nevertheless mandates that all public bodies act only by means 
of a statutory quorum. 

Second, does a committee "transact public business"? While 
it has been argued that committees do not take final action and 
therefore do not transact public business, the Committee on Public 
Access to Records has consistently advised that the term "transact" 
does not necessarily imply that action is to be taken. Rather, 
according to an ordinary dictionary definition, "transact" means 
merely "to discuss" or "to carry on business." This opinion has 
been ratified by a recent decision of the Appellate Division, 
Second Department (Oran e Count Publications v. Council of Cit 
of Newburgh, N.Y.L.J., January 12, 1978, p. • 

Third, the committees in question perform a governmental 
function for a public corporation, Columbia County . 

And fourth, the debate in the Assembly regarding the bill 
that later became the Open Meetings Law clearly indicates that 
it was the sponsor's intent to include "committees, subcommittees, 
and other subgroups" within the scope of "public body 11 (see 
transcript of Assembly debate, May 20, 1976, pages 6268 to 6270). 

In sum, the Standing Committees are in my view public bodies 
that fall within the purview of §97(2) of the Open Meetings Law and 
therefore must comply with each of the provisions of the statute. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact roe. 

RJF :js 

0. _/{ ~ 
Sinclrely, 

~ )ul 1 . eAtR-1~ 
Robert J. Freeman 
Executive Director 
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Mr. Martin Eisenberg 
Program Research 
United Community Centers 
819 Van Siclen Avenue 
Brooklyn, New York 11207 

Dear Mr. Eisenberg: 

Thank you for your interest in the open Meetings Law. 
Your inquiry 'pertains to the status of so-called "informal 
discussions" and "discussion meetings" held by a Community 
School Board in New York City. 

Your letter includes reference to a recent decision 
of the Appellate Division, Second Department, which held that 
"work sessions 11 and similar gatherings are indeed meetings 
subject to the Open Meetings Law, even if there is no intent 
to take action at such gatherings. The Committee fully concurs 
with the holding by the Appellate Division, which -cited the 
advice · of the Committee contained in its report to the 
Legislature on the Open Meetings Law, issued February 1, 1977. 

In determining the status of "work sessions, 11 the 
Committee dealt with the issue in its report as follows: 

11 The Law defines 'meeting' as 'the 
formal convening of a public body 
for the purpose of officially 
transacting public business.' 
Numerous questions have arisen 
regarding this definition, parti-
cularly with respect to the phrases 
'formal convening' and 'officially 
transacting public business.' Many 
reports indicate that the two phrases 
have been used by public bodies as a 
means of circumventing the Law. 
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January 31, 1978 
Page -2-

Several public bodies have adopted 
practices whereby they meet as a 
body in closed 'work sessions,' 
'agenda sessions,' 'organizational 
meetings' and the like, during which 
they discuss public business but take 
no action. It is during these 'work 
sessions' that the true deliberative 
process which is at the heart of the 
Open Meetings Law occurs. Stated 
simply, if work sessions and the like 
are closed to the public, the Open 
Meetings Law may in many cases be all 
but meaningless. 

"It is the opinion of the Committee 
that 'meeting' should currently be 
construed to include any situation 
wherein each member of a public body 
is given reasonable notice that the 
body will meet at a specific time 
and place and that, following noti­
fication, at least a quorum of the 
body convenes for the purpose of 
discussing public business. As such, 
the Committee believes that 'work 
sessions' and similar gatherings are 
meetings within the scope of the Law." 

In sum, if each of the ingredients described in the para­
graph quoted above is present, the gathering is in the opinion of 
the Committee a meeting subject to the Open Meetings Law that must 
be open to the public. 

In addition, the Committee's second annual report to the 
Legislature issued today reiterates the stance taken in its first 
annual report and calls upon the Legislature to amend the Open 
Meetings Law in a manner consistent with the holding of the 
Appellate Division. Attached is a copy of the second annual 
report to the Legislature. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: js 
Enc. 

Sincirely, 

_ J \.~J-tif 1. (!Uht-t,-, 
RoQrt .f. Freeman 
Executive Director 
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cc Mrs. Francis Abbracciamento, President 
Community School Board, District #19 
2057 Linden Boulevard 
Brooklyn, New York 11207 

Mr. Oliver Gibson, Superintendent 
School District #19 
2057 Linden Boulevard 
Brooklyn, New York 11207 

Mr. Irving Anker 
Chancellor 
N.Y.C. Board of Education 
110 Livingston Street 
Brooklyn, New York 11201 

Mr. Michael Rosen 
Counsel to the Chancellor 
N.Y.C. Board of Education 
110 Livingston Street 
Brooklyn, New York 11201 

The Commissioner of Education 
The State Education Department 
Albany, New York 12234 

Mr. Robert D. Stone 
Counsel and Deputy Commissioner 

for Legal Affairs 
The University of the State of New York 
Albany, New York 12234 

Mr. Alfredo Matthew 
Director 
Department of Community School 

District Affairs 
N.Y.C. Board of Education 
110 Livingston Street 
Brooklyn, New York 11201 
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Mrs. Frederica Perera 
 

  

Dear Mrs. Perera: 

February 3, 1978 

Thank you for your interest in the Open Meetings 
Law. Your inquiry concerns the ability of the Planning 
Board of the Town of Mt. Kisco to enter into executive 
session to discuss the zoning of a particular parcel of 
land. 

As a general metter, the Open Meetings Law states 
that all meetings of public bodies 11 shall be open to the 
general public" [see attached, Open Meetings Law, §98(a)]. 
"Executive session" is defined as a portion of an open 
meeting during which the public may be excluded [see· 
§97(3)]. Further, §100(1) of the Law states that: "[U]pon 
a majority vote of its total membership, taken in an open 
meeting pursuant to a motion identifying the general area 
or areas of the subject or subjects to be considered, a 
public body may conduct an executive session •.. " to discuss 
only those matters listed in paragraphs (a) through (h) of 
the cited provision. 

According to your letter, although the discussion 
would pertain to a particular parcel of real property, 
neither the acquisition, sale nor lease of real property 
are involved in the discussion. Since there appears to 
be no appropriate ground for entering into executive 
session, the subject matter in question must in my opinion 
be discussed during an open meeting. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: j s 
Enc. 

cc Mr. Norman Westin 

Sincerely, 

f.k,\,t ,{ f ,(J/_.,___ 
Robert J. Freeman 
Executive Director 

Chairman, Mt. Kisco Planning Board 

Mayor Henry V. Kensing 

Ms. Susan Auslander 

Mr. Brad Purcell 
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Mr. Isidore Gerber 
F.xecutive Director 
Liberty Taxpayers' Association 
Liberty, New York 

Dear Mr. Gerber: 

Thank you for your inte rest in the Freedom of 
Information Law and the Open Meetings Law. 

Ac cording to your letter of January 31, it appears 
that the Liberty Centr al School District has sought to 
comply with your most recent requests. Consequently, I 
do not believe that you are in need of advice at this 
juncture with respect to the correspondence attached 
to your letter concerning requests directed to the 
District. 

The second area of inquiry, however, pertains to 
the ability to tape record meetings of the Town Board as 
well as your right to make copies of tape recordings made 
by the Board. First, it is important to note that the 
Open Meetings Law is silent wi th regard to the ability 
of the public to tape record meetings of public bodies. 
To date, there has been one judicial decision dealing 
with the subject. In Davidson v. Common Council of the 
City of White Plains [244 NYS 2d 385 (1963)], it was 
held that a public body has the authority to adopt rea­
sonable rules to govern its own proceedings. Under the 
circumstances of that case, the court found that the 
presence of a tape recorder would detract f rom the 
deliberative processes of the Common Council. As such, 
the Court held that the rule prohibiting the use of tape 
recorders at the meeting was reasonable. 

Nevertheless, the circumstances described in your 
letter appear to be somewhat d ifferent from those presented 
in the Davidson case. It appears that the Town Board 
its elf uses a tape recorder at its meetings t o record its 
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proceedings. In my opinion, if the presence of its tape 
recorder does not detract from the deliberative process, 
the presence of a tape recorder in the possession of a 
member of the public or the news media could not be found 
to detract from the deliberative process. I believe that 
a rule prohibiting the use of tape recorders must be consis­
tent in its application. Therefore, if, for example, the 
Town Board precluded its own members from using a tape 
recorder at a meeting, as was the case in Davidson, such 
a rule could be applied to members of the public as well. 
Here, however, the use of tape recording equipment by the 
Board in my opinion precludes the Board from prohibiting 
members of the public from using similar equipment to 
record the proceedings. 

Moreover, the definition of "record" in the Freedom 
of Information Law includes tape recordings (§86(4)]. 
Consequently, the tape recording in possession of the 
Town Supervisor is a record subject to rights of access 
granted by the Freedom of Information Law. Consequently, 
so long as the Town Supervisor or any other town official 
maintains possession of a tape recording of a meeting, it 
is subject to rights of access granted by the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ph 

cc Peter Gozza, Supervisor 
Town of Liberty 

Thomas A. Stroup 
Business Administrator 
Liberty Central School 

Sincerely, 

J1kt:1,f~ 
Robert J. Freeman 
Executive Director 
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Mr. S. Stanley Kreutzer 
Chairman 

February 15, 1978 

New York Temporary State Commission on 
Regulation of Lobbying 

Room 342 
80 Center Street 
New York, New York 

Dear Mr. Kreutzer: 

Thank you for your interest in complying with the 
Open Meetings Law. I am in receipt of your memorandum 
of February 10, which outlines the action taken by the 
Temporary State Commission on the Regulation of Lobbying 
with regard to compliance with the notice provisions of 
the Open Meetings Law. 

I have one further suggestion to offer. When we 
discussed the notice provisions (§99), I believe that I 
mentioned that a distinction is made in the Law between 
notice to the public and notice to the news media. Although 
the action described in your memorandum would in my view 
be adequate with regard to notice to the news media, it is 
suggested that notice to the public be accomplished by 
means of posting notices in designated locations indicating 
the time and place of meetings. For example, when this 
Committee holds a meeting, notices are posted on bulletin 
boards in every building in which the Department of State 
has an office. It is suggested that notices be posted in 
both your New York City and Albany offices to insure that 
an interested member of the public or news media may be 
apprised of the time and place of a meeting. It is 
also noted that the Office of General Services has placed 
bulletin boards to be used for posting notices of meetings 
in state office buildings throughout the state. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ph 

cc Mary Witbeck 

Sincerely, 

~i~,;:;, ( 111P,~ 
Robert J. Freeman 
Executive Director 
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February 21, 1978 

Senator Norman J. Levy 
District Office 
119 N. Park Avenue 
Suite 402 
Rockville Centre, New York 11570 

Dear Senator Levy: 

Thank you for your continued interest in the Open 
Meetings Law. The question raised in the correspondence 
appended to your letter pertains to the status of the 
Nassau Library System under the Open Meetings Law. 

The central question is whether the System is a 
"public body" as defined by the Open Meetings Law. 
Section 97(2) of the Law defines "public body" as 

" ... any entity, for which a quorum 
is required in order to transact 
public business and which consists 
of two or more members, performing 
a governmental function for the state 
or for a public corporation as defined 
in section sixty-six of the general 
construction law." 

Based upon case law, the System neither transacts public 
business nor performs a governmental function. Although 
the System has many of the trappings of a governmental 
entity (i.e., funding from government, participation in 
state health and retirement plans), it is a private, separate 
legal entity controlled by a board of trustees which has the 
power to hire and fire its employees without any governmental 
infringement. Neither the System nor its trustees possess 
governmental powers; they merely provide a service (see New 
York Public Library v. New York State, 357 NYS 2d 522, 533 
1974). 
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Decisional law upholds this conclusion. The Appellate 
Division has held that the New York public library is not a 
government or public employer within the Taylor Law (New York 
Public Library, su~ra). The Comptroller has held that a co­
operative library is not governmental in nature (Op. State 
Compt. 67-543) and that cooperative library service systems 
although established under grant of a charter by the State Board 
of Regents, are not municipal corporations. (Op. State Compt. 
67-200). Further, neither a library system nor an association 
library has state sovereignty, and the Commissioner of the 
State Department of Education has held that obligations executed 
by a free association library do not in any way encumber the 
faith or credit of a school district from which it receives 
funds (Matter of Appeal of Richard L. Boyle, 1968, 7 Education 
Department Rep. 102). 

In view of the opinions cited and their various sources, 
in my opinion, the Nassau Library System is not a public body as 
defined by the Open Meetings Law and is therefore not within the 
scope of the Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

Y,_ltJ-Q.~ 
Ro\':rt J. Freeman ~-
Executive Director 

RJF:js 
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Merrick, New York 

Dear Mr. Kessel: 

11556 

Thank you for your continued interest in the 
Open Meetings Law. 

( 
Your inquiry concerns whether the Nassau County 

Board of Supervisors is required to compile minutes. 
According to your letter, although transcripts of 
meetings are created and records of votes are maintained, 
the Board does not create · minutes. 

( 

In this regard, §101 of the Open Meetings Law 
states that: 

"1. Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and any 
other matter formally voted upon and 
the vote thereon. 

2. Minutes shall be taken at executive 
sessions of any action that is taken by 
formal vote which shall consist of a 
recor~ or summary of the final deter­
mination of such action, and the date 
and vote thereon ..• " 

In view of the foregoing, it is clear that the Board of 
Super.visors is required to compile and make available 
minutes of its meetings in accordance with the require­
ments quoted above. 
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I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me . 

RJF:ph 

cc Chairman 
Board of Supervisors 
County of Nassau 

Sincerely, 

th1 6 . Y A(J,*"---
Robert~~- Freeman 
Executive Director 
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Mr. A. A. Rossiter 
 

 

Dear Mr. Rossiter: 

 

Thank you for your interest in the Open Meetings 
L~w and the Freedom of .Information Law. 

First, the Open Meetings Law pertains to meetings 
of all public bodies in New York, including town boards. 
Second, requests for records made under the Freedom of 
Information Law should be directed to the agencies in 
possession of the records. This Committee is merely an 
advisory body; it does not have possession of government 
records generally. The~efore, if you are interested in 
obtaining records from a particular town, it is suggested 
that you make a request in writing, reasonably describing 
the records sought. The request should be directed to 
the designated records access officer. To assist in 
explaining your rights and the duties of government under 
the Freedom of Information Law, I have enclosed copies 
of the Law, the regulations governing the procedural 
aspects of the statute and an explanatory pamphlet entitled 
"The New Freedom of Information Law and How to Use It. 11 

Your third question pertains to what are charac­
terized as "final decisions made in secluded caucus 
meetings in recess." It appears that so-called caucus 
meetings are portions of town board meetings. In this 
regard, §103(2) of the Law states that political caucuses 
are exempt from the provisions of the Open Meetings Law. 
Nevertheless, if the entire board convenes in a "caucus," 
such a convening in my opinion is in fact a meeting that 
must be open to the public. Similarly, if a board desires 
to recess to discuss a particular matter, it may not do 
so unless an executive session is convened. It is noted 
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that an executive session is a portion of an open meeting 
during which the public may be excluded and only those 
matters listed in §100(1) (a) through (h) of the Open 
Meetings Law may be discussed. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ph 
Enc. 

Robert J. Freeman 
Executive Director 
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Mr. Robert E. Link 
 

 
 

Dear Mr. Link: 

 

Thank you for your interest in the Freedom of 
Information Law and the Open Meetings Law. Your letter 
raises general questions concerning the interpretation 
of both statutes. 

First, although an agency such as a school 
district, need not grant access to all information of 
a personal nature, records relevant to the performance 
of the official duties of public employees are generally 
available. With respect to a record reflective of the 
reasons for suspension of a classroom teacher, such a 
record would in my opinion be accessible. While the 
Law states that an agency may act to protect against 
an "unwarranted invasion of personal privacy," a deter­
mination by a school board or administrator to suspend 
a teacher would in my view be available since the 
determination is relevant to the performance of the 
duties of the school board, the administrator and the 
teacher. A judicial decision rendered regarding a 
similar situation held that a reprimand of a public 
official constituted an accessible record on the ground 
that disclosure would result in a permissible as opposed 
to an unwarranted invasion of personal privacy [Farrell 
v. Board of Trustees, 372 NYS 2d 905 (1 975)]. 

Secondly, you asked wheth~it is within the 
rights of a resident to "ask ques ions" concerning 
salaries, contracts and similar matters. The Freedom 
of Information Law grants access to information of this 
nature. Specifically, §87(3) (b) of the Law requires 
each agency to compile a payroll record consisting ot 
the names, public office addresses, titles an0 snlaries 
of all employees of the agency. In a~dition, the 
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contract of a school district administrator is available, 
for it is reflective of the policy or a determination 
of a district. 

Your third question deals with the amount of 
time spent by a school board in executive session. In 
this regard, ~he Open Meetings Law provides that all 
meetings of public bodies must be convened as open 
meetings and that executive sessions, which are portions 
of an open meeting, may be held to discuss one of eight 
subjects specified in the Law. Moreover, a public 
body must identify the general areas of discussion 
publicly prior to entry into executive session. Enclosed 
for your consideration are copies of several documents 
regarding both subjects, including the new Freedom of 
Information Law, the regulations promulgated by the 
Committee which govern the procedural aspects of the 
Law, an explanatory pamphlet regarding the Freedom of 
Information Law and a pocket outline of the statute. 
In addition, enclosed are copies of the Open Meetings 
Law and the Committee's second annual Report to the 
Legislature on the subject. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:ph 
Enc. 

cc School Board 

Sincerely, 

~{}P4 cf { ,tv1"'-
Robert J. Freeman 
F.xecutive Director 

Union Free School District #6 
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Andrew J. Gilday, Esq. 
Corporation Counsel 
City of Kingston 
City Hall 
Kingston, New York 12401 

Dear Mr. Gilday: 

Thank you for your interest in complying with the 
Open Meetings Law. Your inquiry concerns the status of 
so-called "bench conferences" held by the Kingston Zoning 
Board of Appeals and applica~ts for a variance. 

As you are aware, §103(1) of the Open Meetings Law 
states that the provisions of the statute do not apply to 
judicial or quasi-judicial proceedings. Pursuant to this 
exemption, the Zoning Board of Appeals of the City of Kingston 
may close its doors to the public only to the extent that it 
engages in quasi-judicial proceedings. Based upon case law 
rendered to date, it appears that the "bench conferences" 
to which you referred cannot be considered quasi-judicial 
and therefore must be open to the public. 

This contention is based upon the language of the 
decision rendered by the Appellate Division, Second Department, 
in Oran e Count Publications Division of Ottawa News a er, 
Inc. v. Council of the City of Newburgh [401 NYS 2d 84 1978 ]. 
In discussing the exemption, the Court dealt with a factual 
situation in which a reporter was permitted to, listen to 
presentations made by members of the public for zoning variances, 
but was ordered to leave when the Zoning Board convened for the 
purpose of deliberation and determination. The Court deter­
mined that 

tt ••• there is a distinction between that 
portion of a meeting of the zoning board 
wherein the members collectively weigh 
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evidence taken during a public hearing, 
apply the law and reach a conclusion and 
that part of its proceedings in which its 
decision is announced, the votes of its 
members taken and all of its other regular 
business is conducted. The latter is 
clearly non-judicial and must be open to 
the public, while the former is indeed 
judicial in nature, as it affects the 
rights and liabilities of individuals ••• 
Accordingly, pursuant to subdivision one 
of section 103 of the Public Officers Law, 
the deliberations of the Newburgh Zoning 
Board of Appeals as to the zoning variances 
are not subject to the Open Meetings Law" 
{id. at. 90-91]. 

Based upon the direction given by the Appellate Division, 
the bench conferences held by the zoning board with applicants 
for variances are not quasi-judicial and therefore are within 
the scope of the Open Meetings Law. However, after the bench 
conferences are held and the board deliberates in a judicial 
manner, as a court, such deliberations are in my opinion quasi­
judicial and consequently may be held behind closed doors. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: j s 

Sincerely, · 

({ZJ,it_1 -~~ 
Robert J. Freeman 
Executive Director 
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Mr. Frederick T. Hover 
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Dear Mr. and Mrs. Hover: 

Thank you for your letter of February 28. Your 
inquiry raises questions concerning both the Freedom of 
Information Law and the Open Meetings Law. 

First, your letter questions the propriety of a 
charge of two dollars assessed for copies of minutes of 
the Town of Tioga. In this regard, both the Freedom of 
Information Law [see attached, §87(1) (b) (iii)] and the 
regulations promulgated by the Committee (see attached, 
§1401.8), state that no more than twenty-five cents per 
photocopy may be assessed for copies up to 9 11 by 14". 

Second, as we discussed, I believe that minutes 
are accessible to the public as soon as they are compiled, 
whether or not they are approved by the Town Board. In 
such circumstances, it has been suggested that the unapproved 
minutes be marked as "draft, 11 11non-final," or "unapproved. 11 

By so doing, the public is given notice that the minutes 
are subject to change and the public body is also given a 
measure of protection. 

Third, you asked whether the public may be excluded 
from a meeting absent a motion to go into executive session 
passed by the Board. Section 100(1) of the Open Meetings 
Law provides a specific procedure for entering into executive 
session. To comply with the Open Meetings Law, a motion must 
be made during an open meeting identifying the subject or 
subjects to be discussed in executive session, and the motion 
must be passed by a majority vote of the total membership of 
the public body. It is also important to note that the 
subjects appropriate for discussion in executive session are 
limited and specified by the Law Isee attached, §100(1) (a) 
through (h) J • 
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' 
Fourth, you asked for advice concerning the juris-

diction of the Town Attorney with regard to the procedural 
obligations of the office of the Town Clerk. Since your 
question does not deal with either the Freedom of Infor­
mation Law or the Open Meetings Law, it would be inappro­
priate to respond, for the question deals with matters 
outside the scope of the Committee's authority. To 
obtain legal advice regarding the duties of the Town Clerk, 
perhaps you should contact the Division of Community Affairs, 
Legal Bureau, in the Department of State. 

And fifth, you asked for an explanation concerning 
the difference between a legal certification and the certi­
fication made upon request under the Freedom of Information 
Law. A legal certification, for which a fee may be assessed, 
involves a finding that the contents of a record are accurate. 
A certification made under the Freedom of Information Law, 
for which no charge may be assessed [see regulations, §1401.B], 
simply involves a finding that a copy is a true copy. It does 
not assert in any way that the contents of the record are 
accurate. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

~~~ 
Robert J. Freeman ~ 
Executive Director 

RJF:js 

cc Shirley L. Mayer, Town Clerk 
Charles Ayers 



STATE OF NEW YORK 

coMMITTEE oN Pusuc AccEss r o REcoRos omL-AD- 1 8-"'I 
• zzrm eemrnc,m rcmmrmnm r orm: a n■ 

COMMITTEE MEMBERS 
ELIE ABEL· Chairman 
T. ELMER B0GA90US 
MARIO M. CUOMO 
MARY ANNE KRUPSAK 
HOWARD F. MILLER 
JAMES C. O'SHEA 
GILBERT P. SMITH 
ROBERT W. SWEET 

DEPARTMENT OF STAT£, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 

(518) 474-2518, 2791 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN March 6, 1978 

r 

Jon H. Hammer, Esq. 
Cabell & Hammer 
175 Main Street 
White Plains, New York 

Dear Mr. Hammer: 

10601 

Thank you for your continued interest in the Open 
Meetings Law. 

Your letter raises questions concerning the provi­
sions for compilation of minutes in the Open Meetings Law 
(§101). In addition, you mentioned the 11practical problem11 

that involves your inability to know what in fact is being 
discussed in executive session after a public body has 
entered into an executive session. In this regard, I can 
only respond to the effect that I feel that there must 
be a degree o f trust between the public and public officials. 
When a public body asserts in public that it is entering 
into executive session to discuss specific subject matter, 
trust in public officials is the sole guarantee that only 
that subject matter will in fact be discussed. 

With respect to minutes, I agree with your inter­
pretation of the Law. Subdivision (1) of §101 requires 
that a record or summary be compiled that makes reference 
to motions, proposals, resolutions and any other matter 
voted upon. Subdivision (2), which pertains to minutes 
of executive sessions, states that a record must be compiled 
only with respect to matters 11 formally 11 voted upon. As 
such, the requirements concerning the compilation of minutes 
are more expansive with respect to those portions of meetings 
that are open than executive sessions that are closed to the 
public. 

It is important to note that according to your letter, 
it appears that the Town continues to make distinctions 
between meetings and "work sessions." In my view, the 
recent judicial decisions, of which you are aware, are 
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based upon the notion that there is no distinction between 
a meeting and a work session under the Open Meetings Law. 
If certain ingredients are present, a gathering is a 
meeting that must be open to the public, despite its 
characterization or denomination. 

With respect to notice, meetings scheduled a week 
·in advance must be preceded by notice to the public and 
news media at least seventy-two hours before the meeting 
[§99 (1)]. Since "media" is plural, notice must be given 
to at least two representatives of the news media. It 
is preferable that notice be given to the news media in 
writing, so that a record that notice was in fact provided 
is established. Notice to the public should be given by 
means of posting in one or more conspicuous locations, 
such as an official town bulletin board. If a meeting 
is scheduled less than a week in advance, notice must be 
given "to the extent practicable" to the public and news 
media at a reasonable time prior to the meeting (§99(2)). 
What is "practicable" in one situation may not be "prac­
ticable" in another. As a general rule, it has been 
suggested that notice of an emergency meeting, for example, 
be given to the news media that would likely make contact 
with those interested in attending. Notice to the public 
should again be accomplished by means of posting. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ph 

cc Town Board 
Town of Greenburgh 

Sincerely, 

4,Jtti.•~ 
R6bert J. Freeman 
Executive Director 
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Kenneth J. Finger, P.C. 

   

Dear Mr. Finger: 

Tha nk y o u for your interest in the Open Meetings 
Law. Your inquiry p e rtains to the extent to which the 
e xemption for quas i-judicial proceedings in the Open 
Meetings Law [§103(1)1 may b e applicable to a health 
systems a gency. 

In my opinion, a heal t h s ystems agency does not 
engage in quasi- judicial proceed ings and therefore cannot 
rely upon the e xemption regarding s uch proceeding s in 
the Ope n Meetings Law. 

Firs t , b ased upon my understanding of the functions 
of health s y stems age nci e s , it appears that s uch age ncies 
perform what may be clas sified as administrative functions, 
rather than functions of a quasi-judicial nature. Second, 
one of the ingredients that must be present in class ifying 
a proceeding or a body as quas i-judicial is the ability 
to render a final determination. Since a h ealth systems 
agency merely recommends a cours e of action that may be 
accepte d or rejected, it does not make final determinati ons 
and therefore does not act in a quasi-judicial capacity. 
And third, although the scope of the provision is unclear, 
Public Law 93-641 states that a hea lth systems a gency shall 
"conduct its business me etings in public, give adequate 
notice to the public of such me etings, and make its records 
and data availab l e , upon request, to the pub lic" [P.L. 93-
6 41, Se c. 1512(b) (3) (B) (viii)J. The provi s ion quoted 
above nei t h e r makes refe rence to executive sessions nor 
a quasi-judicial function of a health systems agency , and 
its cle ar intent i s that such a g encies conduct their busi­
ness in full view of the public. In view of the direction 
provide d b y t h e f e deral legislation, even if a health 
systems agency engage s in q u a si-jud icial pro c e e d ings , the 
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provision of federal law would appear to be less restric­
tive than the exemption for quasi-judicial proceedings 
contained in the New York Open Meetings Law. Since it 
is a less restrictive provision of law than §103 of the 
Open Meetings Law, its effect would be preserved pursuant 
to §105(2) of the Open Meetings Law. 

In view of the foregoing, it is my contention that 
health systems agencies do not engage in quasi-judicial 
proceedings and as such cannot invoke the exemption 
concerning such proceedings under the Open Meetings Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:ph 

S~ncerely, r 
~;:(. -t~~-

Robert J. Freeman 
Executive Director 
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Mr. Thomas L. Hoffman, Chairman 
The Committee for a Responsive 

Park Commission 
430 East 65th Street 
New York, New York 10021 

Dear Mr. Hoffman: 

Thank you for your interest in the Open Meetings 
Law. Your inquiry concerns the propriety of entry into 
executive session on three occasions by the Palisades 
Interstate Park Commission. 

Based upon a review of the documents attached to 
your letter as well as the assumption that the Commission 
is a public Lady subject to the Open Meetings Law, its 
entry into executive session appears to have been ques~ 
tionable. 

First, with respect to the executive session held 
on April 18, the minutes state that the executive session 
was held "to enable the Commission to address the matter 
of the Bear Mountain Inn and Stands Concession contract." 
It appears that the procedural requirements contained 
in §100(1) of the Open Meetings Law were sat isfied with 
respect to the executive session of April 18, as well as 
those discussed in the ensuing paragraphs. A motion was 
made during an open meeting, passed unanimously by the 
Commissioners and cited the nature of the discussion to 
be held in executive session. Based upon the motion, 
there may have been an applicable ground for entry into 
executive session. Section 100(1) (f) states that a 
public body may enter into an executive session to discuss: 

"the medical, financial, credit or employ-
ment history of any verson or corporation 
or matters leading to the appointment, 
employrnent, promotion, demotion, discipline, 
susp0nsion, dismiss~l or removal of any 
person or corporation.,," 
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If the financial history of a corporation was discussed, 
the executive session was proper. If, on the other hand, 
the discussion did not relate to any of the matters set 
forth in paragraph (f), the discussion should have been 
conducted in public. 

Second, the minutes of the meeting of May 16, 1977 
indicate that action was taken with respect to the desig­
nation of a concessionaire on April 18. It appears that 
the vote to designate the concessionaire was conducted 
during executive session. In this regard, when a public 
body is appropriately convened during an executive session, 
it may vote in executive session, so long as the vote does 
not pertain to an appropriation of public monies. There­
fore, if the matter was properly discussed during executive 
session and the vote taken in executive session did not 
deal with the appropriation of public monies, there was 
no violation of law. Conversely, if the matter was not 
appropriate for executive session or if there was a vote 
to appropriate, the Open Meetings Law was violated. 

Third, according to the minutes of the meeting 
held on June 20, 1977 the Commission entered into execu­
tive session "to address the matters of State Purposes, 
Capital and Rehabilitation Budgets for Fiscal 1978-79 
and the Audit Report of the New York State Office of 
Audit and Control •.• " The description of the discussion 
in the motion to enter into executive session does not 
appear to be consistent with any of the grounds for execu­
tive session listed in §100(1} of the Open Meetings Law. 
Since none of the grounds in my view was applicable, the 
executive session was held in violation of the Law and 
the issues should have been discussed in public. 

Fourth, the minutes of the meeting of September 19, 
1977 indicate that an executive session was held "to enable 
the Commission to address a concession problem, a developing 
land acquisition opportunity and a matter pertaining to the 
terms and conditions of employment of specific Commission 
employees." The discussions concerning the concession 
problems and the terms and conditions of employment of 
Commission employees may have been properly discussed 
in executive session pursuant to §100(1) (f). Nevertheless, 
without additional information concerning the nature of 
the discussions, it is impossible to determine from the 
minutes whether the <liscussions in fact were consistent 
with the intent of the provision cited in the previous 
sentence. With regard to a 11 land acquisition opportunity," 
t ~e Open Meetings Law states that a public body may enter 
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into executive session to discuss "the proposed acquisition, 
sale or lease of real property, but only when publicity 
would substantially affect the value of the P:tioperty." 
In view of the quoted provision, the executive session 
would have been proper only if public discussion of the 
matter would substantially affect the value of real 
property. Therefore, if public disclosure would have 
had no e f fect or doubtful effect upon the value of a 
particular parce l of real property, the discussion should 
have been in public. 

I hope that I have bee n of some assi s tance • . Should 
any further ques tions arise, please feel fre e to contact me. 

RJF:ph 

Robert J. Freeman 
Executive Director 

cc Albert E. Caccese, Counsel 
Department of Pa rks and Recreation 
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March 8, 1978 

Henry Wm. Barnett 
Village Attorney 
Village of Mount Kisco 
Office of the Village Attorney 
104 Main Street 
Mount Kisco, New York 10549 

Dear Mr. Barnett: 

Thank you for your letter of February 22. Your 
inquiry deals with the status of a discussion under the 
Open Meetings Law of the annexation of a particular parcel 
of real property. 

Despite your clarification of the factual circum­
stances surrounding the controversy, my conclusion does 
not differ from that offered in an opinion rendered on 
February 3 at the request of Ms. Frederica Perera. 

As you are aware, §100(1) (h) of the Open Meetings 
Law permits a public body to enter into executive session 
to discuss: 

11 the proposed acquisition, sale or lease 
of real property, but only when publicity 
would substantially affect the value of 
the property." 

First, in my opinion, the quoted provision is intended 
to be applicable to situations in which a financial trans­
action is involved. An annexation is a legislat ive act 
that does not involve an acquisition in the financial sense, 
but rather pertains to an alteration of boundaries. 

Second, you mentioned that the current owner of the 
property could sell the parcel before any final determination 
concerning the property is reached. In this regard, I cannot 
understand the relevance of this factor, for the ability of 
a property owner to sell his property is constant. 
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Third, you letter states that: 

"[A]n open discussion of possible zoning 
to be applied when and if the Village 
acquires the said property would substan­
tially affect the value of the property 
in that a more restrictive zoning would 
lessen the value and a more permissive 
zoning would increase the value." 

Again; I am unaware of the relevance of your contention, 
since a discussion of "possible zoning 11 would be required 
to be discussed during an open meeting. A discussion 
pertaining to zoning would not involve the acquisition, 
sale or lease of real property and as such must be dis­
cussed publicly. 

It is also noted that although a village zoning 
board may to some extent engage in what may be characterized 
as quasi-judicial ~roceedings, the exemption in the Open 
Meetings Law regarding quasi-judicial proceedings [§103(1)] 
is of no effect with respect to a village zoning board of 
appeals. Section 7-712 of the Village Law has long required 
such boards to conduct their business during open meetings. 
Since that provision is less restrictive than §103{1) of 
the Open Meetings Law its effect is preserved. Consequently, 
both the Comrni ttee and the i'tttorney General have advised 
that the exemption for quasi-judicial proceedings in the 
Open Meetings Law is inapplicable with respect to village 
zoning boards of appeal. 

Finally, your letter indicates that the Village 
Board of Trustees may enter into executive session pursuant 
to §100(1) (d) of the Open Meetings Law to discuss "proposed, 
pending or current litigation." I concur with your conten­
tion of the substance if the discussion deals with legal 
strategies connected with such litigation. 

In sum, while a discussion of litigation may be an 
appropriate subject for executive session, I do not believe 
that the exception concerning the acquisition, sale or lease 
of real property can properly be asserted to enter into 
executive session under the circumstances described in 
your letter. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:ph 

cc Susan Auslander 

Sincerely, 

~4.~ 
Robert J. Freeman 
Executive Director 
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Joseph J. Cassata, Esq. 
City Attorney 
City of Tonawanda 
City Hall 
200 Niagara Street 
Tonawanda, New York 14150 

Dear Mr. Cassata: 

March 13, 1978 

Thank you for your interest in complying with the 
Open Meetings Law. 

Your letter involves a request for confirmation of 
our telephone conversation of February 28, during which I 
advised that a discussion of proposed litigation is a proper 
subject for entry into executive session. My contention 
was based upon §100(1) (d) of the Open Meetings Law, which 
states that a public body may enter into executive session 
for "discussions regarding proposed, pending or current 
litigation," As such, an executive session may clearly 
be held for the purpose of discussing proposed litigation, 

It is noted, however, that our conversation of 
February 28 was one among several 9onversations that dealt 
with the issue. During our conversations, I also advised 
that "possible" litigation is not a proper subject for 
discussion in executive session, since virtually any matter 
could be the subject of litigation. Further, in our attempts 
to discern the meaning of "proposed 11 litigation, I believe 
that we agreed that the language is intended to pertain to 
litigation, which although not yet initiated, is imminent. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: js 

sij~:f~ 
Robert J. Freeman 
Executive Director 
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Ms. Joan Esopa 
Secretary 
Committee for the Handicapped 
Village of Cedarhurst 
200 Cedarhurst Avenue 
Cedarhurst, New York 11516 

Dear Ms. Esopa: 

Thank you for your interest in complying with the 
Open Meetings Law. 

As you are aware , §98(b) of the Open Meetings Law 
requires public bodies to make "reasonable efforts 11 to 
ensure that mee tings are held in facilities that permit 
barrier-free access to the physically handicapped. There 
are no specific rules on the subject and the availability 
o f barrier-free facilities may vary from one municipality 
to the next. 

Nevertheless, there is a judicial interpretation of 
§98(b) which I believe wi ll be helpful to you in terms of 
direction. Enclosed is a copy of the decision. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: j s 
Enc. 

Sincerely , 

f~J S. fWl,flu.__ 
Robert J. Freeman 
Executive Director 
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Ms. Barbara M. Beyda 
 

· I1arch 20, 1978 

,  1  

Dear Ms. Beyda: 

Thank you for your continued interest in the 
Freedom of Information Law and Open Meetings Law. As 
requested, enclosed are copies of the advisory opinions 
identified by key phrase in your letter. 

With respect to rights of access to minutes of 
open meetings, the Committee has consistently advised 
that minutes are accessible as soon as they exist, 
whether or not they have been approved by a school board, 
for example. In many instances, minutes may not be 
approved for a month following a meeting. Since a lapse 
of time of that length precluding rights of access would 
in my view be unreasonable, it has oeen suggested that 
unapproved minutes be marked as "unapproved," "non-final," 
or draft." By so doing, the public may be apprised that 
the minutes are subject to change and a public body is 
given a measure of protection. 

I hope that I have been of some assistance. 
Should any other questions arise, please feel free to 
contact me. 

RJF:neb 
Encs. 

Siiu•~, ?-~-
Robert J. Freeman 
Executive Director 

(_ 
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Mr. Thomas G. Griffen 
 

  

Dear Mr. Griffen: 

i1arch 2 0, 19 7 8 

Thank you for your interest in complying with the Open 
Meetings Law. Your inquiry concerns the status of "work 
sessions" held by the Common Council of the City of Hudson and 
committees of the Common 'council under the Open :~eetings Law. 

First, al though the def:i.ni tion of "meeting" is unclear 
{see attached Open Meetings Law, §97(2)), recent judicial 
interpretations of the provision have held that work sessions, 
agenda sessions and s ~~ ilar gatherings are meetings subject to 
the Open Meetings Law when certain ingredients are present. 
The ingredients include reasonable notice to the members of 
the public body that a meeting will be held at a specific 
time and place, followed by the convening of a quorum, for 
the purpose of carrying on the business of the public body. 
With the regard to the issue, I have enclosed copies of the 
Committee's second annual report to the Legislature on the 
Open Meetings Law and a determination by the Second Department, 
Appellate Division, both of which expand upon the issue. 

Second, committees of the Common Council are in my view 
public bodies subject to the Open neetings Law and as such must 
comply with the Law in the same manner as a governing body. 
Recent judicial decisions regarding the status of committees 
and advisory bodies have upheld the contention that such 
bodies are public bodies even though they lack the ability to 
take final action. Again, the report to the Legislature makes 
reference to the problem. Also attached are two decisions that 
concluded that committees and advisory bodies are subject to 
the Open Meetings Law. 

Finally, notice must precede meetings of all public 
bodies pursuant to §99 of the Law. f p ecifically, §99(1) 
of the Law states that notice of meetings scheduled at least a 



C 

( 

(_ 

Mr. Thomcts G. Griffen 
March 20, 1978 
Page -2-

week in advance must be given to the public and the news media 
not less than 72 hours p rior to the meeting. With respect to 
meetings scheduled less than a week in advance, §94(2) requires 
public bodies to give notice to the public and the news media 
"to the extent practicable" at a reasonable time prior to a 
meeting. Notice to the public may in my opinion be provided 
by means of posting in one or more locations, such as an offi­
cial city bulletin board. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:neb 
Encs. 

Sincerely, 

~lw. ;__t ·S ( ctt y,v.___ __ 
Robert J. Freeman 
Executive Director 
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Board of Education 
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Dear Members of the Board: 

March 20, 1978 

Mr. James Dynko, Managing Editor of the Plattsburgh 
Press - Republican, has asked t hat I clarify events and advice 
surrounding the discussion of the proposed ban by the School 
Board of a novel entitled "The Slaughterhouse Five." 

First, Mr. Sperber of the Press-Republican did indeed 
seek advice from this office on or about February 28, 1978 
regarding the proposed ban. In an ensuing conversation with 
Bela Ward, President of the Board, on March 8, I stated that 
I did not recall the name of the reporter with whom I spoke, 
since hundreds of phone inquiries per month may be answered 
by me. Nevertheless, when Mr. Ward described the issue, I 
recalled the conversation with Mr. Sperber. 

Second , I advised Mr. Sperber that a discussion of the 
proposed ban of the nove l in question was a policy matter that · 
should be d i scussed during an open meeting and that the subject 
did not f a l l within any of the grounds appropriate for exec­
utive session listed in §100{1) of the Open Meetings Law. 

And third, whether or not I found favor with the quotes 
attributed to me that Mr. Sperber read during our conversation 
of March 14, I believe that they are accurate. 

I apologize for any misunderstanding that may have 
arisen regarding these incidents and hope that the foregoing 
will serve to clarify the situation. 

RJF:neb Robert J. Freeman 
Executive Director 

l 
cc: James D. Dynko 

Managing Editor 
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Mr. Richard Konrad 
 

  

Dear Mr. Konrad: 

Thank you for your continued i nterest in the Open 
Meetings Law. Your inquiry concerns the practice of the 
Zoning Board of Appeals of the Village of Valley Stream, 
According to your letter, the Board deliberates and in 
effect makes decisions behind closed doors which are later 
announced by referenc e to case numbers in open session. 

As r stated in my letter to you of August 25, 1977, 
I believe that the practice of the Board of Appeals violates 
the Open Meetings Law. Although a village zoning board of 
appeals may act in a quasi-judicial capacity, the exemption 
concerning quasi-judici al proceedings appearing in §103(1) 
of the Open Meetings Law is not applicable with respect to 
village zoning boards of appeals. Section 7-712(1) of the 
Village Law has long provided that such boards conduct their 
business in public and the exemption concerning quasi-judicial 
proceedings in the Open Meetings Law is in my opinion of no 
effect. 

In response to a similar controversy that arose with 
respect to a town zoning board of appeals, the Attorney 
General informally advised that such boards could not invoke _ 
the exemption for quasi-judicial proceedings. Since the 
direction in the Village Law is the same as that in §267(1) 
of the Town Law, an analogous conclusion must be reached. 

In discussing the matter, the Attorney General's Office 
advised that: 

"[S]ince the mand~te of the Town Law 
requires the meetings of a zoning board 
of appeals to be open to the publ i c , it 
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is less restrictive to public access 
than section 98(1) of Article 7 (Open 
Meetings Law) of the Public Officers 
Law, which would exempt the ordinary 
business of a zoning board of appeals 
from the provisions of Article 7 of 
the Public Officers Law. It, therefore, 
follows that under Public Officers Law, 
Article 7, §100(2), the Town Law is not 
superseded by Article 7 of the Public 
Officers Law, and therefore the Town 
Law governs the conduct of the ordinary 
business of a zoning board of appeals. 

Town Law, §267, referred to above, does 
not provide for executive session or 
informal privat8 meetings by the members 
of a zoning board of appeals. Under Town 
Law, §267, all meetings of a zoning board 
of appeals must be open to the public. 

Accordingly, we conclude that the Town 
Law is not superseded by the provisions 
of Article 7 of the Public Officers Law 
with respect to the meetings of a zpning 
board of appeals. Under Town Law, §267, 
all meetings of a town's zoning b9ard of 
appeals must be open to the public." 

Again, although the Attorney General's opinion quoted above 
applied to town zoning boards of appeals, the language con­
cerning the requirement that meetings of town zoning boards 
of appeals must be open is ~xactly the same as the language 
in §7-712(1) of the Village Law. Specifically, both statutes 
state that 11 {A]ll meetings of such boards shall be open to 
the public." Consequently, i t is the opinion of the Committee 
as well as the Attorney General that town and village zoning 
boards of appeals cannot rely upon the exemption concerning 
quasi-judicial proce edings and must conduct their business 
in public. 

Finally, it is clear that the purpose of the Open 
Meetings Law is to permit the public to be informed. In this 
regard, reference to determinations by the zoning board by 
case nwnber appears to make cryptic what should be made clear. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF;js 

cc: Board of Zoning Appeals 

Sincerely, 

~~~~ 
Robert J. Freeman 
Executive Direc tor 

Inc. Village of Valley Stream 
Village Hall 
123 South Central Avenue 
Valley Stream, New York 11580 
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Dear Ms. Frederickson: 

Your inquiry apparently deals with rights granted by t h e 
Open Meetings Law. According to your letter, a controversy has 
arisen with respect to your ability to inspect maps and sketches 
of the Town of Evans Planning Board during mee tings of the Board. 

Please be advised that the Open Meetings Law deals with 
the extent to which meetings of public bodies must be open to 
the public, as well as other procedural requirements concerning 
the substantive aspects of meetings. The Law does not deal 
with the issue of public participation at meetings, nor does it 
deal with the ability of the public to view records that may be 
discussed at a meeting, for instance. 

As a general matter, case law has long held that public 
bodies may adopt reasonable rules to govern the ir own pro­
ceedings. Consequently, despite the provisions of the Open 
Meetings Law, a public body may, pursuant to r easonable rules, 
permit public participation at a meeting, but it need not. 
Similarly, although a public body may establish rules concerning 
the ability of the public to inspect maps, sketches or other 
documents discussed at meetings, it need not. 

Although a public body may establish reasonable rules 
concerning the conduct of its meetings, your rights of access 
to the records discussed at meetings are not effectively di­
minished. The Freedom of Information Law, a copy of which is 
attached, grants access t o the vast majority of records in 
posses sion of municipalities. Further, you have the ability 
to as s ert your rights under the Freedom of Information Law 
pursuant to the procedural rules for the implementation of 
that statute established by the Town, which must be consistent 
with the regulations promulgated by the Committee (see attached). 
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Therefore, although a rule prohibiting inspection of records 
used by a board during a meeting of the body may be reasonable, 
you may inspect or copy the same records on other occasions 
when the records are sought on the Freedo~ of Information Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

~~f~--
Robert J. Freeman 
Executive Director 

cc: Richard Stevenson, Chairman 
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Harch 23, 1978 

Mr. Lance F. Wheeler 
WCKL 
Box 445 
Catskill, New York 12414 

Dear Mr. Wheeler: 

Thank you for your continued interest in the Open 
Meetings Law. Your inquiry concerns the propriety of an 
executive session held by the Board of Education of the 
Hudson City School District and the minutes or lack thereof 
relative to the executive session. 

( It is important to emphasize at the outset that the 
Open Meetings Law specifies and restricts the subject matter 
that may be discussed in executive session [see attached, · 
Open Meetings Law, §100(1) (a) through (h)]. According to 
the minutes of the meeting of the Board of Education appended 
to your letter, the Board entered into executive session to 
qiscuss: 

"a. Negotiations - teacher and cafeteria. 
b. Personnel. 
c. Staff changes. 
d. Stottville School. 
e. Head Start Program." 

· In my opinion, portions of the executive session may have 
been held in violation of the Law. 

First, with respect to negotiations, §100(1) (e) of 
the Open Meetings Law states that a public body may enter into 
executive session to discuss collective bargaining negoti­
ations. As such, the portion of the executive session 
during which collective negotiations were discussed was 
proper. Second, with respect to personnel, ·I do not believe 
that citing "personnel" alone as a rationale for entry into 
executive session is sufficient. Although some personnel 
matters may properly be discussed in executive session 
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pursuant to §100(1) (f), not all subject matter concerning 
personnel may be discussed behind closed doors. For example, 
a discussion concerning policy matters that may relate to 
personnel should in ~y view be discussed in an open meeting. 
On the other hand, a discussion of the performance of a 
teacher, for example, which may lead to dismissal of the 
teacher would be an appropriate subject for an executive ses­
sion. Third, with respect to "staff changes," once again 
I believe that citing 11 staff changes" alone is not sufficient 
for entry into executive session. If the discussion dealt 
with policy as opposed to personalities, the discussion should 
have been held in full view of the public. Fourth, with re­
spect to the Stottville School, there is no indication of the 
nature of the discussion. If the discussion dealt with the 
School general l y, it should have been held during an open 
meeting. Fifth, with respect to the Head Start Program, 
none of the grounds for executive session would appear to be 
proper for a discussion of this nature without greater 
specifity of the substance of the discussion . In sum, al­
though some of the subject matter may properly have been 
discussed in executive session, it is questionable whether 
the Board complied with the Law in each instance. 

Further, although §100(1) of the Law generally permits 
public bodies to vote during a properly convened executive 
session, §104(2) of the Law states that 

"[A]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shal l not be deemed super­
seded hereby. " 

One such provision of law is §1708(3) of the Education Law, 
which states that 

"[T]he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive sessions, 
at which sessions only the members of 
such boards or the persons invited shall 
be present." 

Although the provision quoted above does not state specif­
ically that school boards must vote publicly, case law has 
held that 

" .•. an executive session of a board 
of education is available only for 
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purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch et al v. Board 
of Education, Union Free School District 
#1, Town of North Hampstead, Nassau 
County, 7 AD 2nd 922 (1959)]. 

Moreover, in a more recent decision construing subdivision (3) 
of §1708 of the Education Law, the 11-ppellate Division inval­
idated action taken by a school board during an executive 
session [United Teachers of North ort v. North ort Union Free 
School District, 50 AD 2d 897 (1975 ]. Consequently, accor ing 
to judicial interpretations of the Education Law, §1708(3), 
school boards may take action only during meetings open to the 
public. 

Section 1708(3) of the Education Law is "less restric­
tive with respect to public access" than the Open Meetings Law. 
Therefore, its effect is preserved and in my view, school 
boards can act only during an open meeting. 

Finally, since §101(2) of the Open Meetings Law appears 
to require a compilation of minutes only when action is taken 
during executive session, and since school boards may not take 
action during executive session, a school board should never 
have minutes of executive sessions compiled under the Open 
Meetings Law, for all action must be taken publicly. 

I hope that I have been of some assistance. If any 
further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Board of Education 

Siw:11'.~ 
Robert J. Freeman 
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March 24, 1978 

Ms. Julie Gamache 
Law l\ssistant 
Town of North Hempstead 
Town Hall 
Manhasset, New York 11030 

Dear Ms. Garnache: 

Thank you for your interest in complying with 
the Open Meetings Law and for transmitting documentation 
concerning the Home Health Aide I nter-Agency Coordinating 
Council. The materials were both interesting and useful 
in determining the status of the Council under the Open 
Meetings Law. 

The central question is whether the Council is a 
11public body, 11 which is defined as: 

'' ..• any entity, for which a quorum 
is required in order to transact 
public business and which consists 
of two or more members, performing 
a governmental f~nction for the 
state or for an agency or department 
thereof, or for a public corporation 
as defined in section sixty-six of 
the general construction law" 
[§97(2)J. 

Upon review of th~ docu,mentation, it appears that 
the Council was created in an effort to pool existing 
resources that provide home health aide services in Nassau 
County and construct a framework for cooperation among 
government, non-profit service organizations and medical 
facilities. Although several government agencies parti­
cipate in the Council's business, the Council is independent 
and is not answerable to any governmental entity. Further, 
while the council functions in response to the needs of the 
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public, I do not believe that it performs a "governmental 
function" or "transacts public business 11 in the traditional 
sense or in the manner envisioned by the definition of 
"public body" appearing in the Open Meetings Law. In sum, 
although it may be argued that the Council indeed transacts 
public business and performs a governmental function, the 
means by which it was created and its structure indicate 
that the Council is not in my view a public body subject 
to the Open Meetings Law, 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:js 

Sincerely, 

™-rltA, <S . {~ 
Robert J. Freeman 
Executive Director 
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Ms. Elaine Boies 
Arts Editor 
Staten Island Advance 
950 Fingerboard Road 
Staten Island, New York 

Dear Ms. Boies: 

10305 

Thank you for your interest in the Open Meetings Law. 
Your inquiry concerns applicability of the Law to the Snug 
Harbor Cultural Center. 

The question is whether the Cultural Center is a public 
body subject to the Open Meetings Law. The inquiry is not 
easily answered due to the unusual status of the Center, which 
is a not-for-profit corporation that operates pursuant to an 
agreement with New York City. While the Committee has gen­
erally advised that not-for-profit corporations are outside 
the scope of the Open Meetings Law, the unique relationship 
between the Center and New York City in my opinion indicate 
that the Center is indeed a public body subject to the Open 
Meetings Law. A review of the information contained in your 
letter as well as the agreement between the Center and the 
City of New York furnished with the cooperation of Ms. Carlin 
Gasteyer, Director of the Center, tend to bolster this 
contention, 

For purposes of clarity, reference to the "Center" in 
the ensuing paragraphs will pertain ~o its Board of Directors. 
Reference to the "City" will pertain to New York City. 

body" 
Section 97(2) of the Open Meetings Law defines "public 

as; 

" ••• any entity, for which a quorum 
is required in order to transact 
public business and which consists 
of two or more members, performing 
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a governmental function for the state 
or for an agency or department thereof, 
or for a public corporation as defined 
in section sixty-six of the general 
construction law." 

The Center is clearly an entity consisting of more than two 
nwnbers for which a quorum is required to transact business 
(see ~eneral Construction Law, §41; Not-For-Profit Corporation 
Law, §608). However, does it ''transact public business 11 and 
perform a "governmental function" for a public corporation, in 
this instance, the City? To respond to these questions, it is 
necessary to review the history of the Center'. According to 
the agreement into which the City and the Center entered, it 
would appear that the City had every intention of operating 
the Center, but that "due to the unusual and critical situ­
ation of the City" and the apparent lack of funds available 
for the maintenance and operation of the Center, a not-for­
profit corporation was created to preserve the goals sought 
to be accomplished by creation of the Center (see Agreement, 
June 24, 1976, paragraph 7). Moreover, several paragraphs in 
the Agreement refer to the necessity of review and approval 
by the City Commissioner of the Department of Parks and Recre­
ation as a condition precedent to action to be taken by the 
Center. For example, rule making regarding the security, 
maintenance and operation of the Center, the allocation of 
space, the entry into contractual agreements, the ability to 
make structural alterations, and the payment of insurance 
premiums must be approved by the Commissioner. In view of the 
foregoing, it is clear that the City of New York maintains 
direct control over the major activities of the Center. 
Further, the membership of the Board of Directors, according 
to Ms. Gasteyer, must be approved by ~he City administration. 

There is one situation with which I am familiar that is 
somewhat analogous to the circumstances surrounding the Center. 
Specifically, it was determined that the New York Public 
Library (hereinafter "the Library") is not a governmental 
entity in terms of the application of the Taylor Law to the 
Library [see New York Public Librarx v. New York Public 
Em§lotr;nt Relations Board, 45 A.O. 2d 271, 357 NYS 2d 522 
(l 74 . Like the Center, the Library engages in a close 
relationship with the government of the City. Like the 
Library, the Center has on its Board of Directors City offi­
cials as ex officio members. However, there are several 
factors that may be cited to distinguish the status of the 
Center from that of the Library. First, the Library retains 
general control over the direction and management of its 



( 

C 

( 

Ms. Elaine Boies 
March 27, 1978 
Page -3-

affairs. Second, the Library engages in projects not approved 
by the City. And third, the City has no ability to interfere 
in the performance of duties of the Library or its Board of 
Directors. 

The agreement between the City and the Center, however, 
indicates that there is more of a nexus between the two 
entities than between the City and the Library, and that the 
Center is in many instances prohibited from acting without 
the approval, either direct or by ratification, of a City 
official. In essence, it appears the Center is acting on 
behalf of New York City. Consequently, I believe that the 
Center "transacts public business" and performs a 11 govern­
mental function" for a public corporation, the City of New York. 
As such, the Center is in my view subject to the Open Meetings 
Law in all respects. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Sincerely, 

'1).Jur £.~ 
R~~- Freeman 

RJF:nb 

cc: Ms. Carlin E. Gasteyer 
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Jon H. Hammer, Esq. 
Cabell & Hammer 
175 Main Street 
White Plains, New York 10601 

Dear Mr. Hammer: 

Thank you for your continued interest in the Open 
Meetings Law. Your inquiry pertains to the scope of 
§100(1) (f} of the Open Meetings Law. 

Specifically, the cited provision states that a 
public body may enter into executive session to discuss 
"the medicalr financial, credit or employment history of 
any person or corporation, or matters leading to the 
appointment, employment, promotion, demotion, discipline, 
suspension, dismissal or removal of any person or corpor­
ation." According to your lett,r, the Town :Soard of the 
Town of Greenburgh has determined that a discussion con­
cerning the hiring of ipdividuaia generally for partic~l~r 
positions, as opposed to the hirins of specific person~, , 
falls within the scope 9f the ~u?ted provision. · 

In my opinion, a diaoussion held to determine whether 
positions should be filled ' is ~ policy matter that should 
be conducted during an Ofen meeting 1 I believe tha~ · sigo(il 
(f) was intended largel1 to p~oiect privacy. Under the · 
circumstances, a ·s you stated, the matte~ does not deal, wit,h 
personalities, but r~th~r witµ~ p9~iC¥ determin~tioq fO · 
ftll positions. . · · 

Enclosed for your consideration is a copy of the · 
committee's second annual report to the Legislature, A 
portion of the report deals with ~buses that have arisen 
concerning the interpretation of §100(1) (f). Although the 
Committee believes that a distinction may currently be made 
between discussions reflective of policy as opposed ~o those 
concerning specific individuals, the report contains a 
proposal to clarify the Comrnit~~e's opinion by le9islative 
means. 

' I 

'' ' 
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ln swn, since the matter pertains to a discussion 
of policy rather than named individuals, I believe that it 
should be aired publicly. 

I hope that I have been of some assistance. Should 
any further questions &rise, please feel free to contact 
me. 

RJF: js 

cc: Town Board 
Town of Greenburgh 

Si~:l~ 
Robert J. Freeman 
Executive Director 
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Elaine R. Silliman, Ph.D. 
People Care of Lakeland 
4 Evergreen Road 
Peekskill, New York 10566 

Dear Dr. Silliman: 

Thank you for your interest in the Freedom of 
Information Law and the Open Meetings Law. Your inquiry 
raises questions concerning the interpretation of both 
statutes in conjunction with the practices of the Lakeland 
School District. 

According to your letter, a request for records 
containing "statistical data underlying the Superintendent's 
public report on the educational assessment of the effects 
of the 42 day Lakeland Teacher's Strike11 was denied on the 
ground that the records constitute "intra-agency material." 
Although the statistical data used by the Superintendent in 
the formulation of the report does indeed constitute "intra­
agency material," the exception in the Freedom of Information 
Law pertaining to denial of such materials contains what in 
effect is a double negative. Specifically, S87(2) (g) states 
that an agency may deny access to records or portions thereof 
that: 

11 are inter-agency or intra-agency materials 
which are not: 

i. statistical or factual tabulations 
or data; 

ii. instructions to staff that affect 
the public; or 

iii. final agency policy or determinations ••• 11 
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Therefore, to the extent that the materials contain "statis­
tical or factual tabulations or data, 11 they are accessible. 

In addition, you mentioned that you were permitted to 
inspect some of the materials but that your request to make 
copies was refused. In this regard, case law rendered before 
the enactment of the Freedom of Information Law held that the 
right to copy is concomitant with the right to inspect. 
Consequently, I believe that a refusal by the District to 
permit you to copy the materials constituted a violation of 
law. 

What effect, if any, is there when a school district 
fails to adopt rules for the procedural implementation of 
the Freedom of Information Law? While the Law states that 
the governing body of a public corporation, such as a school 
district, must adopt such rules within 60 days after the 
effective date of the amended Freedom of Information Law, 
there is no immediate penalty for failure to comply with this 
aspect of the Law. Nevertheless, if an agency fails to adopt 
regulations, an Article 78 proceeding in the nature of mandamus 
could be initiated to compel a school board to perform a duty 
required to be performed by law. 

What responsibility does a school district have to 
appoint a records access officer who is available during 
regular business hours? According to your letter, the desig-
nated records access officer is a part time employee who is 
not avai·lable to respond to requests in all instances. In 
my opinion, the records access officer must be a full time 
employee. The regulations promulgated by the Conunittee, which 
have the force and effect of law, specifically describe the 
duties of a records access officer [see attached regulations, 
§1401.2(b)]. The major function of the records access officer 
is to respond to requests. The regulations further provide 
that agencies must accept requests for public access to records 
during all hours they are regularly open for business (§1401.4(a)J. 
Since requests must be accepted during regular business hours, 
the records access officer must in my view be available to 
respond to requests during those hours. 

Your statement infers that forms must be filed in order 
to process requests. If this is the case, I believe that the 
procedure is contrary to the Law. Although an agency may 
require that a request be made in writing, the failure to com­
plete a form prescribed by an agency cannot be asserted as a 
valid ground for denial of access. The Committee has consis­
tently advised that any request in writing that reasonably 
describes the records sought should suffice. 
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Next, according to the Central Administration, meetings 
of committees appointed by the School Board need not be open 
to the public. In this regard, committees are in my view public 
bodies that fall within the scope of the Open Meetings Law (see 
attached). The Law defines 11public body 11 as: 

" ..• any entity, for which a quorum is 
required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof ••• " [§97(2)]. 

By separating the quoted definition into its elements, one can 
conclude that a conunittee is a public body subject to the Law. 

First , a committee is an entity for which a quorum is 
required. Although there may neither be a statutory provision 
nor a by-law that requires the presence of a quorum, §41 of the 
Genera•l Construction Law states in relevant part that: 

"[W]henever ••• three or more persons 
are charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a majority 
of the whole number of such persons ••• at 
any meeting duly held upon reasonable 
notice to all of them, shall constitute 
a quorum and not less than a majority of 
the whole number may perform and exercise 
such ••• duty. " 

Therefore, although committees may not be specifically required 
to act by means of a quorum, §41 of the General Construction Law 
mandates that all public bodies act only by means of a statutory 
quorum. 

Second, does a committee "transact public business?" 
While it has been argued that committees do not take final action 
and therefore do not transact public business, this Committee has 
consistently advised that the term "transact" does not necessarily 
imply that action is to be taken. Rather, according to an ordinary 
dictionary definition, "transact" means merely 11 to discuss'1 or "to 
carry on business." This opinion has been ratified by a recent 
decision of the Appellate Division, Second Department (Orange 
County Publications v. council of Cit of Newbur h, NYLJ, January 

2, 1978, p. l; 401 NYS d 84. 
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Third, the committees in question perform a govern­
mental function f o r a public corporation, the Lakeland School 
District. 

Fourth, the debate in the Assembly regarding the bill 
that later became the Open Meetings Law clearly indicates that 
it was the sponsor's intent to include 11 committees, subcommittees, 
and other subgroups" within the scope of "public body" (see 
transacript of Assembly debate, May 20, 1976, pages 6268 to 6270). 

And fifth, two recent judicial decisions cited this 
Committee's contention that committees and advisory bodies are 
indeed public bodies subject to the Open Meetings Law in all 
respects (see Matter of NFY Legal Services, Supreme Court, New 
York County, NYLJ, January 17, 1978: Pissare v. City of Glens 
Falls, Supreme Court, Warren County, March 7, 1978). 

Finally, must minutes be taken of executive, special and 
public work sessions, even though no formal vote raay be taken? 
Section 101 of the Open Meetings Law prescribes the required 
contents of minutes for both open meetings and executive sessions. 
With respect to open meetings, §101(1) states that: 

"Minutes shall be taken at all open 
meetings of a public body which shall 
consist of a record or summary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon. 11 

Therefore, a record or surranary of motions and proposals must be 
contained in minutes of open meetings, even if there is no action 
taken thereon. 

With respect to minutes of executive sessions, although 
public bodies may generally vote during a properly convened 
executive session, school boards may not vote during executive 
session except in the case of a tenure proceeding brought pur­
suant to §3020-a of the Education Law. The Open Meetings Law 
states that any less restrictive provisions of law remain in 
effect [§105(2)]. Since §1708(3) of the Education Law has been 
judicially interpreted to require public voting RY school boards, 
boards of education are generally precluded from voting during 
executive session Isee ~ursch et al v. Board of Education, 1 A.O. 
2d 922 (1959); United Teachers of Northport v. Northport Union 
Free School District, 50 A.O . 2d 897 (1975)). Further, §101(2) 
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states that minutes of executive sessions need only contain a 
summary of. action taken, and since no action may be taken, 
presumably minutes of executive session need not be compiled. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:js 
Enc. 

Sincerely, 

~j,{~ 
Robert J. Freeman 
Executive Director 

cc: Lakeland Board of Education 
Dr. Leon Bock 
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Mr. Paul A. Palmgren 
 

  

Dear Mr. Palmgren: 

Thank you for your interest in the Open Meetings 
Law. Your inquiry concerns the authority of a school 
board to close its meetings when matters such as salary 
or personnel are discussed. 

The Open Meetings Law provides that all meetings 
of public bodies, including school boards, shall be open 
to the public, except when an executive session, which 
is defined as a portion of an open meeting during which 
the public may be excluded, can properly be convened. 
The scope of discussion ' in executive session is specified 
and limited to those subjects listed in Sl00(l) (a) through 
(h) of the Law (see attached). 

Relevant to your inquiry, a public body may enter 
into executive session to discuss collective bargaining 
negotiations [§100(1) (e)], As such, a discussion of 
salaries in conjunction with the collective bargaining 
process may be held behind closed doors, Further, a 
public body may enter into executive session to discuss: 

' 

"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any person or 
corporation ••• " [§100 (1) (f)]. 

Consequently, a school board may go behind closed doors to 
discuss personnel matters when the discussions appropriately 
fall within the scope of the quoted provision. 
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It is emphasized, however, that the Law requires 
public bodies to follow the procedure set forth in the Law 
to enter into executive session. Specifically, §100(1) 
states that an executive session may be held to discuss 
one or more of the eight areas: 

"{U)pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or s ubjects to be considered .•• " 

As such, a public body cannot enter into executive session 
without a rationale for so doing or without generally 
identifying the subject or subjects to be discussed. 

In addition, Sl01(1) requires public bodies to compile 
and make available minutes "which shall consist of a record 
or summary of all motions, proposals, resolutions and any 
other matter formally voted upon and the vote thereon." There­
fore, although public bodies may in some instances vote behind 
closed doors, their actions must be recorded in the form of 
minutes. 

Finally, although public bodies may generally vote 
during a properly convened executive session, school boards 
that operate in union free school districts may not vote 
during executive session except in the case of a tenure 
proceeding brought pursuant to §3020-a of the Education Law. 
Since the Open Meetings Law states that any less restrictive 
provisions of law remain in effect [S105(2)], and since 
§1708(3} of the Education Law has been judicially interpreted 
to require public voting by school boards, boards of education 
are generally ·precluded from voting during executive session 
[see Kursch et al v. Board ef Education, 7 A.D. 2d 922 (1959); 
United Teachers of North ort v. North ort Union Free School 
District, SO A.O. 2 9 • Further, §10 states 
that minutes of executive sessions need only contain a 
summary of action taken, and since no action may be taken, 
presumably minutes of executive session need not be compiled. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:js 

Sincerely, 

~<f~ 
Robert J. Freeman 
Executive Director 
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Dear Mr. Finger : 

Thank you for your interest in the Open Meetings 
Law. Your inqui ry pertains to the propriety of the 
nominating procedure adopted by the Scarsdale School 
Board and the policy of confidentiality that surrounds 
the procedure. 

According to your letter and the documents appended 
to it, the nominating procedure, which was ratified by 
r e solution, established a committee known as the "Citizens' 
Committee to Nominate Candidates For the Board of Educat ion 
Union Free School District No. 1." The resolution further 
establishes an Administrative Committee which assembles 
names for election to a Nominating Committee, which runs 
the School Board elections. The question is whether the 
three Committees, the Citizens' Committee, the Adminis­
trative Committee and the Nominating Committee, are public 
bodies subject to the Open Meetings Law. 

In my opinion, each of the committees is a public 
body required to comply with the Open Meetings Law in all 
respects. 

Section 97 (2) of the Law defines "public body'' to 
include: 

1'any entity, for which a quorum is 
required in order to transact public 
business and which consists of two 
or more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law. " 
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By separating the definition into its component parts, 
one can conclude that the committees are clearly public 
bodies. 

First, the committees consist of more than two 
members and are required to act by means of a quorum. 
In the case of the Nominating Committee, the rules of 
procedure adopted on February 27, 1978, require the 
presence of two-thirds of the membership. In the 
absence of a specific quorum requirement, §41 of the 
General Construction Law states that a committee or 
similar entity designated to act collectively may act 
only after having convened a majority of its total 
membership. 

Second, the history of the committees and the 
means by which they were created indicate that they 
transact public business for a public corporation, in 
this case a school district. As such, I do not believe 
that the committees could be considered as entities 
separate and distinct from the District. On the 
contrary, the resolutions pertaining to the committees 
were ratified by voters residing within the District. 

Since the committees are public bodies, they are 
subject to the Open Meetings Law. Therefore, their 
meetings must be convened in public and preceded by the 
provision of notice to the public and the news media. 
In addition, although public bodies may enter into 
executive session in conjunction with §100(1) of the Law, 
it does not appear that the nominating process in its 
entirety could properly be discussed behind closed doors. 
It might be argued that an executive session could be 
held under §100(1) (f) to discuss: 

"the medical, financial, credit 
or employment history of any person 
or corporation, or matters leading 
to the appointment, employment, 
promotion, demotion, discipline, 
suspension, dismissal or removal 
of any person or corporation ••• " 

Nevertheless, the quoted provision could not in my view be 
appropriately invoked, except in a situation in which employ­
ment history is discussed. 
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Further, the rules of procedure adopted by the 
Nominating Committee require that deliberations of the 
committee be conf idential. I n this regard, insofar as 
the rules are more restrictive than the provisions of 
the Open Meet ings Law, they are in my opinion null and 
void. Section 105(1) of the Open Meetings Law states 
that: 

(A]ny provision of a charter, 
administrative code, local law, 
ordinance, or rule or regulation 
affecting a public body which is 
more restrictive with respect to 
public access than this article 
shall be deemed superseded hereby 
to the extent that such provision 
is more restrictive than this 
article." 

There for e , the rule regarding confidentiality adopted by 
the committee, whi ch is more restrictive than the Open 
Meetings Law, is superseded thereby and is of no effect. 

Finally, Article III(8) of the resolution, which 
deals with procedures of the Nominating Committee, states 
that 11 {V]oting shall be by secret ballot." Secret ballot 
voting constitutes a violation of the Freedom of Infor­
mation Law. Specifically, S87(3) (a) of the statute requires 
that each agency maintainr 

"a record of the final vote of each 
member in every agency proceeding in 
which the member votes ••• " 

Since the Nominating Committee is both a public body under 
the Open Meetings Law and an "agency" under the Freedom of 
Information Law [see §86(3)], it must compile minutes (see 
Open Meetings Law, §101) and a record of votes identifiable 
to each member in each instance in which the member votes. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF :js 
c c; Scarsdale School Board 



* I 

..., 

STATE OF NEW YORK 

( JMMITTEE MEMBERS 
ELIE ABEL · Chairman 
T. ELMER BOGA90US 
MARIO M CUOMO 
MARY ANNE KAUPSAK 
HOWARD F . MILLER 
JAMES C. O'SHEA 
GILBERT P SMITH 
AOSERT W. SWEET 

.ca_M_M.IT·T·E·E·O·N· P·U·B·L·IC· A· C·C·E·S·S·T·O·R·E·C·O·R·DS-·0- M __ L_-_A_o_-___ o 7 
DEPARTMENT OF STATE, 162 WASHINGTON AVENUE.ALBANY, NEW YORK 12231 

(518) 474-2518, 2791 

( 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

Mr. Mickey Mayes 
 

 

Dear Mr. Mayes: 

April 14, 1978 

 

Thank you for your interest in the Open Meetings Law. 
Your question concerns the ability of the public to employ 
tape recorders at meetings of public bodies. According to 
your letter, the Warrensburg Town Board recently adopted a 
resolution barring tape recorders from its meetings except 
for educational purposes. 

It is important to note that the Open Meetings Law is 
silent with regard to the ability of the public to tape record 
meetings of public bodies. To date, there has been one judicial 
decision dealing with the subject. In Davidson v. Common 
Council of the City of White Plains [244 NYS 2d 385 (1963)), it 
was held that a public body has the authority to adopt reason­
able rules to govern its own proceedings. Under the circum­
stances of that case, the court found that the presence of a 
tape recorder would detract from the deliberative processes of 
the Common Council. As such, the Court held that a rule 
prohibiting the use of tape recorders at the meeting was 
reasonable. 

Nevertheless, the Davidson case was decided in 1963. 
As everybody is aware, technology in the area of tape recording 
devices has advanced markedly. In 1963, tape recorders were 
cwnbersome and their presence was readily evident. However, 
in 1978, tape recorders are often small machines and their 
presence might not be detected in some instances. Fo~ example, 
there have been many situations in which I have given speeches 
and during which members of the audience have used tape 
recorders. In the majority of those cases, I was not aware 
that the tape recorders were being employed. The presence of 
the recorders did not detract from my ability or that of 

l 
other participants to engage in our presentations. Similarly, 
if the presence of a tape recorder does not detract from the 
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deliberative process of the Town Board, I believe that a 
general rule prohibiting the use of all tape recorders might 
be found to be unreasonable by a court. 

Moreover, your letter indicates that a tape recorder 
may be used "for educational purposes." In this regard, a 
question must be raised: if the presence of a tape recorder 
used for educational purposes is not found to detract from 
the deliberative process, how can the use of a tape recorder 
for any purpose be found to detract from the deliberative 
process? In my opinion, if the board permits the use of a 
tape recorder in one circumstance, it must permit the use of 
tape recorders in all circumstances. 

The remaining issues in your letter deal with 
questions concerning harassment and the powers of public 
bodies generally. Since I have no expertise in those areas, 
it would be inappropriate to conjecture or otherwise offer a 
response. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Town Board 
Town of Warrensburg 

Sincerely, 

tta<J:.~ 
Robert J. Freeman 
Executive Director 
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Dear Mrs. Benvenuto: 

Thank you for your interest in the Open Meetings 
Law. Your question concerns the p~opriety of executive 
sessions held by the Deer Park Board of Education. 

I agree with your contention that a discussion of 
0 personnel matters" may not be appropriate for executive 
session in all instances. The Committee believes that 
§100(1) (£), which pertains to personnel as well as other 
matters, was largely intended to protect personal privacy. 
Further, it has come to the Committee's attention that 
the exception in question has been used in many instances 
to discuss policy matters under the guise of personal 
privacy. To clarify the statute, the committee has 
recommended remedial legi~lation in its seconq annual 
report to the L~gislature (see attached). 

Section 100(1) (f) of the Open Meetings Law stat~s 
that a public body may enter in~o an exeeutive sesaion, 
which is defined as a portion of an open meeting during 
which the public may be excluded, to discuss: 

"the medical, financial, credit or 
employment history of any person 0r 
corporation, er matters leading to 
the appointment, employment, promotion, 
demotion, discipline, suspension, 
dismissal or removal of any, person or 
corporation ••• '' 

To reiterate, the Committee believes that the quoted provision 
was intended to protect individual privacy. As a consequence, 
it would appear that not all of the "personnel matters" to 
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which the agenda attached to your letter refers would be 
appropriate for executive session. For example, when 
discussing personnel matters regarding budget input, is 
the Board discussing individual employees, or is it dis­
cussing policy matters that may relate to employees? If 
it is the latter, I believe that the discussion should be 
held during an open meeting, except to the extent that 
public discussion would impair the progress of the 
collective bargaining process. Similarly, a request 
regarding the use of school district telephones may 
relate to personnel, but appears to be a policy question. 
As such, the discussion should have been held during an 
open meeting. The discussions regarding items (b) 
through (e) on the agenda also would not appear to fall 
within the scope of §100(1) (f) of the Open Meetings Law, 
for they do not deal with an employment history per se, 
nor under the te~ms of the agenda could they be clasiified 
as matters leading to the appointment, employment, pro­
motion, demotion, discipline, suspension, dismissal or 
removal of any person. Consequently, executive sessions 
held to discuss those subjects appear to have been held 
contrary to the Open Meetings Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:js 
Enc. 

Since/ly, 

to,;J.,rJ ;fN~ 
Robert J. Freeman 
Executive Director 

cc: Deer Park Board of Education 
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Mr. J o hn G. Linehan 
Mr. J a mes O. Kaiser 

 
  

LJear Messrs . Linehan and Kaiser: 

Thank you f or your interest in the Open Meetings Law. 
Your inquiry pertains to a policy adopted by the William 
Floyd Board o f Education that prohibits attendance by the 
news media a t meetings of a "School-Community Council," which 
was created by the Board. 

In my opinion, meetings of the School-Community Council 
are open not only to the news media, but to the public as well. 

According to §160.01 of the policy adopted by the Board 
of Education, the Board has the authority to designate citizens 
and teachers to a standing committee known as the "School­
Community Council." The policy statement further indicates 
that the members of the Council are appointed by r e solution of 
the Board of Education. Based upon the means by which the 
Council was created, it is in my view clearly a public body 
s ubj e ct t o the Open Meetings Law. 

"Public body" is defined by the Open Meetings Law as: 

"any e ntity, for which a quorum is 
required in orde r to transact public 
business and which consists of two or 
more members, p e rforming a govern-
mental function for the state or for 
an agency o r department thereof, or 
for a public corporation as defined 
in section sixty-six o f the general 
construction law" [§97(2)]. 
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By breakiny th~ quoted definition into its elements, one 
can conclude that the Council is indeed a public body 
subject to the Law. It consists of more than two members, 
it is required by §41 of the General Construction Law to 
act only by means of a quorum, and it performs a govern­
mental function for a public corporation, in this instance 
a school district. 

Moreover, recent decisions have held that advisory 
bodies having no capacity to take final action, but whose 
membership is designated by an executive or a governing 
body are public bodies subject to the Open Meetings Law 
(see e.g., Matter of MFY Legal Services, 402 NYS 2d 510; 
Pissare v. City of Glens Falls, Supreme Court, Warren 
County). 

Since the Council is a public body subject to the 
Open Meetings Law, its meetings must be open to the public, 
notice must be given prior to meetings, and minutes and 
records of votes [see Freedom of Information Law, §87(3) (a)] 
must be compiled. It is emphasized that a record of votes 
must identify each member of the Council and the manner in 
which the vote was cast in every instance in which the 
member voted. 

Enclosed for your consideration are copies of the 
Freedom of Information Law, the Open Meetings Law, and the 
Committee's latest report to the Legislature on the Open 
Meetings Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me, 

RJF: js 
Enc. 

Sincerely, 

~1~ 
Robert J. Freeman 
Executive Director 

cc: William Floyd Board of Education 
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Dear Ms. Bear: 

April 17, 1978 

12083 

Your letter addressed to the Department of Audit and 
Control has been transmitted to the Committee of Public Access 
to Records, which is responsible for advising with respect to 
the Open Meetings Law. 

Your inquiry pertains to the right of the public to 
tape record the meetings held by the Town Board of the Town of 
Greenville. 

It is important to note that the Open Meetings Law is 
silent with regard to the ability of the public to tape record 
meetings of public bodies. To date, there has been but one 
judicial decision dealing with the subject. In Davidson v. 
Common Council of the City of White Plains [244 NYS 2d 385 
(1963)1, it was held that a public body has the authority to 
adopt reasonable rules to govern its own proceedings. Under 
the circumstances of that case, the court found that the 
presence of a tape recorder would detract from the deliberative 
processes of the Common Council. As such, the Court held that 
a rule adopted by the Common Council prohibiting the use of 
tape recorders at the meeting was reasonable. 

Nevertheless, the circumstances described in your letter 
appear to be somewhat different from those presented in the 
Davidson case. It appears that the Town Board itself uses a 
tape recorder at its meetings to record its proceedings. In my 
opinion, if the presence of its tape recorder does not detract 
from the deliberative process, the presence of a tape recorder 
in the possession of a member of the public or the news media 
could not be found to detract from the deliberative process. 
I believe that a rule prohibiting the use of tape recorders 
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must be consistent in its application. Therefore, if, for 
example, the Town Board precluded its own members from using 
a tape recorder at a meeting, as was the case in Davidson, 
such a rule could be applied to members of the public as well. 
Here, however, the use of tape recording equipment by the 
Board in my view precludes the Board from prohibiting members 
of the public from using similar equipment to record the 
proceedings. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF :nb 

cc: Mr. Daniel N. Dickens 
Director of Municipal Affairs 

Examinations 
State of New York 

Sincerely, 

r~~L~(?j '0hl\,~ 
Robert J. Freeman 
Executive Director 

Department of Audit and Control 
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Professor Helen Clement 
State University of New York 
Agricultural and Technical College 
Morrisville, New York 13408 

Dear Professor Clement, 

Your letter addressed to the Educati~n Department has 
been transmitted to the Committee on Public Aeceas to Records, 
which is responsible for advising with respect to the Open 
Meetings Law. Your inquiry concerns Mthe types of school 
board meetings that may be closed to the public and if notes 
are to be taken of the minutes of closed se~sion meetings," 

The Open Meetings Law, a copy of whi~h is attached, 
states that all meetings must be convened as open meetings and 
that executive sessions may be held to discuss enly thoae 
subjects specified in the Law [see epen Meetings Law, S100(1) 
(a) through (h)J, Consequently, a sehool bo•rd may not enter 
into an executive session to discuss any matter, on :t;he cont~ary, 
it may enter into executive session only to discuss- t~ese nia:tters 
set forth in the Law. In addition, a school boarQ. ~uat follow 
the procedure described in Sl00(l) of the La~, which requt~es 
a public body to pass a resolution during an open meeti~g by 4 
vote of a majority of its total membership tnat identtft~, ·t~ 
general area or areas of the subject or subjects to •be · con~ 
sidered prior to entry into an exeoutive peeaion, 

It ~s noted, however, that Sl03 of the Law prov.ides ~hree 
exemptions. The three areas pertain to judicial or qQa$i•judioi~l 
proceedings, political caucuses and matters made eonf~dential by 
federal or state law, In all likelihood, nei~her of the first 
two exemptions would be applicable with respeet to the business 
of school boards. The third exemption, whic~ deals with matters 
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made confidential by federal or state law, may arise if a board 
is discussing particular students. Under such circumstances, 
information identifying the students would be confidential under 
the federal Family Educational Rights and Privacy Act. Therefore 
a discussion of particular students would be exempt from the Open 
Meetings Law. 

With regard to minutes or notes of discussion in exeoutive 
session, although §100(1) of the Law generally permits public 
bodies to vote during a properly convened executive session, §104 
(2) of the Law states that 

"IA]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed superseded 
hereby." 

One such provision of law is §1708(3) of the Education Law, which 
states that 

"[T)he meetings of all such boards 
shall be open to the public but the 
said boards may hold executive 
sessions, at which sessions only 
the members of such board~ or the 
persons invited shall be present." 

Although the provision quoted above does not state specifically 
that school boards must vote publicly, ease law has held that 

11 
••• an executive session of a board 

of education is available only far 
purposes of discussion and that all 
formal, offioi~l aetion of the boa~d 
must be taken in general session open 
to the public 11 I Kur sch et al v. Board 
of Education, Union Free SChQol ' blstrict 
#1, Town of North H;,steadj 'Nassau 
County, 7 AD 2nd 92 1959) , 

Moreover, in a more recent decision construing aubdtvision (3} 
of §1708 of the Education Law, the Appellate Divisien invaliijated 
action taken by a school board during an executive •es~ion !United 
Teachers of North ort v, North ort Union Free School District.~ *' .a 

O AD 8 9 • Consequent y, accor ·ng to u ie ~ nte~~ 
pretations of the Education Law, Sl708(3l, school boarqs ~y take 

(_ action only during meetings open to the public, 
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Section 1708(3) of the Education Law is "less restrictive 
with respect to public access" than the Open Meetings Law, 
Therefore, its effect is preserved and in my view, school boards 
can act only during an open meeting. 

Finally, since §101(2) of the Open Meetings Law appears 
to require a compilation of minutes only when action is taken 
during executive session, and since school boar~s may not take 
action during executive session, a school board should never 
have minutes of executive sessions compiled under the Open 
Meetings Law, for all action must be taken publicly, 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: js 
Enc. 

cc: Donald O, Meserve 

Sirxeffe.ly+ f. 
f}-OWef.f~ 

Robert J. Freeman 
Executive Director 
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C 

Ms. Joan Burkhardt 
 

  

Dear Ms. Burkhardt: 

Thank you for your interest in the Open Meetings Law. 
Your inquiry pertains to the manner in which the business of 
a town zoning board of appeals is conducted. 

According to your letter, a town zoning board of 
appeals convenes and hears the presentation of arguments in 
public. However, after arguments are presented, the Board 
dismisses the public, deliberates, and arrives at its deter­
minations privately. Moreover, your letter indicates that when 
a determination is made, the Board does not compile a voting 
record. 

With respect to zoning boards of appeals generally, 
it is likely that portions of their proceedings are quasi­
judicial in nature. To the extent that public bodies 
engage in quasi-judicial proceedings, such proceedings are 
generally exempt from the provisions of the Open Meetings 
Law [§103(1)]. Nevertheless, §105(2) of the Open Meetings 
Law states that: 

"[A]ny provision of general, special 
or local law or charter, administrative 
code, ordinance, or rule or regulation 
less restrictive with respect to public 
access than this article shall not be 
deemed superseded hereby." 

In this regard, §267(1) of the Town Law has long provided 
that all gatherings of town zoning boards of appeals .. shall 
be open to the public." As such, although a town zoning 
board of appeals might in some instances act in a quasi­
judicial capacity, §267(1) of the Town Law, which, under the 
circumstances, is less restrictive than the Open Meetings 
Law, requires that such meetings be open to the public. 
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Consequently, it is my view that the exemption for quasi­
judicial proceedings is inapplicable with respect to town 
zoning boards of appeals. 

Moreover, an informal opinion rendered by the Attorney 
General on October 18, 1977, arrived at the same conclusion 
and advised that the exemption in the Open Meetings Law regard­
ing quasi-judicial proceedings cannot be invoked by a town · 
zoning board of appeals. 

Finally, the Freedom of Information Law requires that 
agencies maintain "a record of the final vote of each member 
in every agency proceeding in which the member votes" [§87(3) (a)]. 
Consequently, a town zoning board of appeals must compile and 
make available a voting record indicating the manner in which 
each member voted in every instance in which a vote was taken. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Sincerely, 

~-
Robert J. Freeman 
Executive Director 
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Research Group, Inc. 
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Dear Mr. Rose: 

April 25, 1978 

Thank you for your interest in the Open Meetings Law. 

(_ 

Your letter pertains to the practices of the College Council 
of the State University of New York at Buffalo. 

Your inquiry raises two questions. First, is the 
Open Meetings Law applicable to the meetings of the College 
Council? And second, does the College Council have the 
ability to hold a closed executive session ~without first 
identifying the general subjects to be discussed and without 
taking a formal vote of its membership"? 

Based upon our telephone conversation as well as the 
news article appended to your letter, the College Council is 
clearly a public body subject to the Open Meetings Law. 
"Public body" is defined in §97(2) of the Open Meetings Law 
to include: 

"[A]ny entity, for which a quorum 
is required in order to transact public 
business and which consists of two or 
more members, performing a govern­
mental function for the state or for an 
agency or department thereof, or for a 
public corporation as defined in section 
sixty-six of the general construction 
law." 

The Council consists of more than two members, it is required 
to act by means of a quorum pursuant to §41 of the General 
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Construction Law, and it performs a governmental function 
for the State University. 

It is noted that two recent judicial decisions held 
that advisory bodies having no power to take action but 
merely the power to recommend were held to be public bodies 
subject to the Law {see Matter of MFY Legal Services, 402 
NYS 2d 510; Pissare v. City of Glens Falls, Supreme Court, 
Warren County]. 

Since the Council is required to comply with the 
Open Meetings Law, it must follow the procedure set forth 
in §100(1) of the Law prior to entry into executive session. 
Specifically, the cited provision states that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting pursuant 
to a motion identifying the general area 
or areas of the subject or subjects to be 
considered, a public body may conduct an 
executive session ..• h 

Moreover, paragraphs (a) through (h) of §100(1) specify and 
limit the subjects that may be discussed in executive session. 

The area of controversy apparently is "disenchantment 
of the administration" with the current president of SUNY at 
Buffalo. However, prior to discussion of the issue, your 
letter indicates that the Chairman of the Council simply 
informed those in attendance that the public must be excluded 
on the ground that an executive session was about to be 
convened. Your letter further indicates that he "would not 
know what they were going to discuss until the session began. 11 

If your account of the situation is accurate, the Council and 
its Chairman violated the Open Meetings Law. First, the 
procedure required by §100(1) prior entry into executive 
session was not followed. Second, the subject matter for 
discussion would not have been appropriate for executive 
session, since it was not within the scope of any of the 
proper subjects for executive session enumerated in the Law. 

It is also noted that a discussion of "salaries" 
without further explanation may not be a valid ground for 
entry into executive session. If the subject of salaries 
relative to collective bargaining negotiations [§100(1) (e)J 
or the areas for discussion appearing in §100(1} (f) of the 
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Law are present, an executive session would be proper. 
However, if neither §100(1) (d) nor (1) (f) can be properly 
invoked, the discussion must be held in public. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Mr. Robert I. Millonzi 
Chairman, College Council 

Sincerely, 

Robert J. Freeman 
Executive Director 
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State of New York 
Executive Department 
Adirondack Park Agency 
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Ray Brook, New York 12977 

Dear Bob: 

April 26, 1978 

Thank you for sending your draft of revisions regarding 
Agency rules and regulations. I attempted to contact you to 
discuss the proposals on several occasions without success. 

First, although the Agency may promulgate rules regarding 
the Open Meetings Law, there is no need to do so. The Open 
Meetings Law is basically procedural in nature and there is in 
my view no need to ·reiterate what 'is already stated in the Law. 

Nevertheless, I have two comments with respect to the 
proposal. The provision pertaining to executive sessions refers 
only to a vote of "Agency" members. However, the definition of 
"meeting" in a preceding section refers not only to the Agency, 
but also to "any committee, or other body consisting of Agency 
members, designees or members of the general public formally 
created by the Agency .•• 11 Therefore, if you promulgate rules 
regarding the Open Meetings Law, the reference to "Agency members" 
in the provision dealing with executive sessions should be altered 
to make reference to members of all public bodies that "transact 
business" for or on behalf of the Agency. 

The last section, which pertains to exemptions, states that 
Agency deliberations on "projects or variances" are considered 
quasi-judicial and therefore outside the scope of the Open Meetings 
Law. In my opinion the exemption is overly broad. Would all 
deliberations regarding projects be considered quasi-judicial? 
Might not some of those discussions be classified as either quasi­
legislative or administrative? Furthermore, as we have discussed, 

L 
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the scope of what constitutes a quasi-judicial proceeding has 
not t o the best of my knowledge been specifically defined. 
It is possible that deliberations regarding a variance may not 
b e considered quasi-judicial since the granting of a variance 
is reflective of a privilege; rights per~ are not involved. 
Although I t end t o agree that deliberations regarding a 
variance would in the opinion of a court be considered quasi­
judicial, there is no case law that specifically upholds the 
proposition. 

I have but two comments with regard to the proposal 
concerning the Freedom of Information Law. First, much of the 
proposal is unnecessary for it mere ly restates statutory 
provisions. For example, the proposal defines ••record" and 
specifies the grounds for denia l that may be offered. In 
addition, the proposal seeks to de fine both '' statistical 
tabulation 11 and "factual tabulation. 11 When phrases such as 
those quoted are defined, there is a danger that the defin­
itions will be more restrictive tha n the terms of the statute. 
Moreover, §87(2) (g) (i) of the Law makes reference to "statistical 
or factual tabulations or data"(emphasis mine). In my view, 
factual data might in the eyes o f a court consist of something 
more than "a collection or orderly presentation" of statistical 
or factual information. I recommend that the two definitions 
in question be deleted. 

Finally, subdivision (a) (5) of the section dealing with 
denial of access to records refers to records otherwise 11 exempt" 
pursuant to subdivision (2) of §87 of the Freedom of Information 
Law. I do not mean to be overtechnical. However, the Freedom 
of Information Law does not provide exemptions, but rather the 
ability to deny. The only "exemption" in the Law is found in 
§87(2) {a), which refers to records that are exempt from d i s­
closure by statute. If records are not exempt under §87(2) (a), 
they may be deniable under the remaining provisions within 
§87 (2). 

Thanks again for sending a copy of your proposals. If 
you would like to discuss the matter, please do not hesita te to 
call. 

Sincerely, 

R~ 
Executive 

RJF: js 

Freeman 
Director 
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Mr. Christopher P. Lynch 
wwsc 
217 Dix Avenue 
Glens Falls, New York 12801 

Dear Mr. Lynch: 

Thank you for your interest in the Open Meetings Law. 

Your letter pertains to the decision rendered by Judge 
Soden in Pissare v. City of Glens Falls, which held that the 
Glens Falls Civic Center Commission, although advisory in 
nature, is a public body subject to the Open Meetings Law. 
Despite the holding, the court did not invalidate any of the 
proceedings of the Commission, for it found that the Cormnission's 
actions were merely advisory and that its recommendations could 
be rejected or ratified by the City Council of the City of 
Glens Falls. 

The central question raised in your letter is whether 
an appellate court would modify Judge Soden 1 s decision by 
invalidating action taken to date regarding the Civic Center 
project, due to violations of the Open Meetings Law. In all 
honesty, I cannot begin to conjecture with respect to action 
that might be taken by appellate courts. To the best of my 
knowledge, no court has yet asserted its discretionary authority 
under the Open Meetings Law to render "action taken" in 
violation of the Law null and void. 

The phrase .. action taken" is emphasized because it 
in the enforcement section of the Law (§102) and appears 

because 
respect 

a key question involves who in reality took action with 
to the project. As Judge Soden stated in his opinion: 

"[MJost elected officials entrusted to 
manage local governments do not possess 
the experience or the expertise necessary 
and basic to make decisions in connection 
with a six million dollar Civic Center. 



(_ 

Mr. Christopher P. Lynch 
April 26, 1978 
Page -2-

Obtaining the voluntary services of 
community persons having some experience 
in the many faceted areas necessary for 
the proper erection of such a center is 
not only a mark of intelligence but also 
good government." 

I agree with Judge Soden's contention. Nevertheless, it raises 
several questions. Did the City Council have the ability 
or expertise to intelligently consider the recommendations of 
the Commission? To what extent were the recommendations 
deliberated by the City Council? Were the recommendations 
accepted at face value, or was there dissension of the City 
Council regarding any or all of the issues presented? What 
is the connection, if any, between members of the Commission 
and the financial interests involved regarding the construction 
of the Civic Center? Did the Commission and the individual 
members thereof provide City officials with sufficient infor-
mation to enable the officials to arrive at rational determinations? 

If the City Council merely ratified or rubber-stamped the 
recommendations of the Commission, it might be argued that the 
Commission effectively acted in lieu of the City. If your 
allegations are accurate, i.e. that the majority of citizens in 
Glens Falls oppose the construction of the Center, that the 
feasibility study upon which City officials relied was 
"inadequate, misleading and factually inaccurate," and that 
taxpayers had virtually no input regarding the project, perhaps 
an appellate court would view the totality of the situation and 
compel the City to initiate deliberations anew after having 
invalidated action taken to date. Perhaps a court, viewing the 
situation in terms of perspective and the totality of circum­
stances, would rely upon a principle analogous to the doctrine 
of the II fruit of the poisonous tree. 11 In terms of the Open 
Meetings Law, it is possible (I am not suggesting that it would 
be likely) that a court would determine that action validly 
taken by the City Council that was based upon recommendations 
conceived in violation of the Open Meetings Law are also invalid. 
As stated in the Newburgh case, the entire deliberative process 
is intended to be subject to the Open Meetings Law. Perhaps a 
court would invalidate action tainted by a violation of the 
Open Meetings Law that occurred in any step of the deliberative 
process, particularly in a situation in which public sentiment 
is opposed to a project for which the public will pay for years. 

I like to think that the Open Meetings Law provides the 
public with the opportunity to become familiar with the 
governmental process and to determine whether its representatives 
are indeed representing them. As you have described the 
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situation, the public voice has not been heard, representatives 
of the public have taken action based upon inaccurate and 
incomplete information, and the Open Meetings Law appears to 
have provided an empty remedy. 

I do not want to give you or anyone else false hopes. 
I have no idea of the manner in which appellate courts would 
respond to an appeal seeking invalidation of action taken to 
date regarding the project. The controversy is in my view 
unusual, for it deals largely with an advisory body rather 
than a governing body. Nevertheless, if the courts view the 
situation in terms of its totality and its seriousness to the 
taxpayers of Glens Falls, perhaps your arguments would not 
fall upon deaf ears . 

If you would like to discuss the matter further, 
please feel free to contact me. 

RJF:nb 

Sincerely, 

Mwr<S.~ 
Robert J. Freeman 
Executive Director 
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Robert I. Millonzi, Esq. 
 

  

Dear Mr. Millonzi: 

Thank you for your interest in complying with the Open 
Meetings Law. Your inquiry concerns the propriety of entry into 
executive session during a meeting recently held by the College 
Council of the State University at Buffalo. 

According to our discussion this morning, a motion was 
made to enter into executive session to discuss the possibility 
of the Council officially recommending the dismissal of 
Dr. Ketter, President of the University. After the motion· .was 
made, you, as Chairman, asked for its approval or rejection by 
the members of the Council. There being no objection to the 
motion, the Council thereafter convened an executive session to 
consider the matter. 

As you have described the situation, the Council complied 
with the Open Meetings Law. First, the subject for discussion 
could appropriately be held in executive session pursuant to 
§100(1) (f), which enables public bodies to enter into executive 
session to discuss "matters leading to the ••• dismissal or removal 
of any person ••• " Second, the procedure required by §100(1) of 
the Law was followed. In relevant part, the cited provision states 
that: 

1
' [UJ pon a majority vote of its total 

membership taken during an open 
meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session ••• " 

Since the motion was made in public, identified the general 
area to be discussed and was carried unanimously by the Council, 
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the executive session under the circums tance s presented appears 
to h ave been properly convened. 

I hope that I have been of some assistance. Should any 
furthe r questions arise, please feel free to contact me. 

RJF:nb 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Dear Mr. Haefeli: 

May 5, 1978 

Your letter addressed to Mr. James Cooper of the 
Department of Audit and Control has been transmitted to the 
Committee on Public Access to Records, which is responsible 
for advising with respect to the Open Meetings Law. 

According to your letter, the Village of Westhampton 
Beach has published a schedule of the regular meetings of 
several public bodies in the Village. Your question is 
whether notice of regularly scheduled meetings published 
once in a local newspaper complies with §99 of the Open 
Meetings Law, or whether a notice must be published on a 
monthly basis. 

In my opinion, in the case of regularly scheduled 
meetings, one notice to the news media providing the time 
and place of regularly scheduled meetings is sufficient, so 
long as there is a procedure whereby the public and the news 
media can be given notice of meetings other than those regu­
larly scheduled. As such, under the circumstances, I do not 
believe that a monthly notice must be published. 

In addition, since the Legislature distinguished 
between the public and the news media, it is suggested that 
a similar notice be posted conspicuously in one or more 
locations in order that the public may be continually 
apprised of the meetings of the public bodies identified in 
the published notice. 
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It is als o noted that §99(3) of the Law specifically 
states that a notice in the nature of a legal notice need not 
be given. Consequently, notice to the news media, for example, 
may be accomplished in a variety of ways other than the pub­
lishing of a legal notice. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:js 

cc: James c. Cooper 
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Ms. Felice Freyer 
Assistant Editor 
Harrison Independent 
217 Harrison Avenue 
Harrison, New York 10528 

Dear Ms. Freyer: 

Thank you for your interest in the Freedom of Information 
Law and the Open Meetings Law. Your letter raises questions 
regarding both subjects, and I will attempt to deal with each of 
them. 

First, according to your letter, the Harrison School 
Board two years ago appointed a "Citizens' Budget Committee", 
which is responsible for advising the Board, but which has no 
capacity to take final action or determine policy. In my opinion, 
the Committee is a public body subject to the Open Meetings Law 
that must comply with the Law in all respects. 

Section 97(2) of the Open Meetings Law defines 11public 
body" to include: 

11 
••• any entity, for which a quorum 

is required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation as defined in section sixty­
six of the general construction law. 11 

The Committee is an entity consisting of more than two members 
which performs a governmental function for a public corporation, 
a school district. Although it does not consist of public offi­
cials, it is required to act by means of a quorum pursuant to §41 
of the General Construction Law, which defines "quorum". Moreover, 
the leading judicial determination on the Open Meetings Law 
found that the term "transact" found within the phrase "transact 
public business" means merely "to discuss 11

; it does not 
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necessarily involve either an intent or capacity to take final 
action {see Ottaway Publications Inc. v. Council of the City of 
Newburgh, 401 NYS 2d 84). Further, recent determinations held 
that an advisory committee designated by the Governor and a 
citizens committee designated by a city council are public 
bodies subject to the Open Meetings Law, notwithstanding a lack 
of capacity to take final action (see respectively, Matter of 
MFY Legal Services 401 NYS 2d 510 and Pissare v. City of Glens 
Falls, Supreme Court, Warren County). In view of the foregoing, 
the Citizens' Committee is in my view required to open its 
meetings to the public and provide the requisite notice pur­
suant to §99 of the Open Meetings Law. 

Second, while collective bargaining negotiations were 
ongoing, the Citizens' Committee presented to the School Board 
its recommendations regarding the teachers' contract, which you 
requested under the Freedom of Information Law. After having 
been denied access to the report, a contract settlement was 
reached. Nevertheless, according to your letter, the report 
of the Citizens' Committee was further denied on appeal on the 
ground that disclosure of the report would impair the progress 
of collective bargaining negotiations. 

The situation described appears to present an issue of 
fact. The key question that must be answered is whether under 
the Freedom of Information Law disclosure of the report would 
impair collective bargaining negotiations and therefore be 
deniable on that basis under §87(2) (c) of the Law. If an 
agreement has essentially been reached and all that remains is 
the signing of a contract, it would appear that discussion of 
the Committee's report would have no adverse affects, since 
the negotiations have terminated. If, on the other hand, the 
negotiations were continuing and discussion would place the 
School District at a disadvantage, or if discussion would 
detract from the ability to negotiate an agreement, the report 
could justifiably be denied. 

With respect to the time limit in response to an appeal, 
§89(4) (a} of the Freedom of Information Law requires that 
determinations on appeal be rendered within seven business days 
of receipt of an appeal. In addition, the Law requires agencies 
to transmit to this Committee copies of appeals as well as the 
determinations that ensue. 

Third, your letter states that the Board of Education 
11will meet tonight in executive session" to discuss "personnel 
matters". However, it is your contention that the discussion 
will focus on whether or not to eliminate certain positions 
and that the names of specific employees will not be mentioned. 
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Since an executive session is a portion of an open 
meeting [see Open Meetings Law §97(3)], and since a public 
body cannot enter into executive session unless a motion is 
made during an open meeting which is passed by a majority 
vote of its total membership that identifies the general 
area or areas of proposed discussion, a public body cannot 
in my view determine in advance that it will conduct an 
executive session. Moreover, §100(1) (a) through (h) specifies 
and limits the subjects that may appropriately be considered 
in executive session. Relevant to your inquiry, §100(1) (f) 
statesthatapublic body may enter into executive session to 
discuss: 

.. the medical, financial, credit or 
employment history of any pe rson or 
corporation, or matters leading to the 
appointment or removal of any person 
or corporation." 

In this regard, in its second annual report to the Legislature 
on the Open Meetings Law, the Committee wrote that the quoted 
provision: 

" ••• should be asserted to protect privacy, 
rather than shield discussions regarding 
policy under the guise of privacy. For 
example, a distinction should be made between 
a situation in which a municipal board 
discusses the dismissal of public employees 
for budgetary reasons (a policy matter that 
should be publicly discussed) and a situation 
in which the board discusses dismissal of 
a particular employee because that person 
is not performing his or her duties 
adequately (a personnel matter that deals 
with the employment history of a named 
individual that may properly be discussed in 
executive session)." 

As such, a discussion regarding budget cuts generally, as opposed 
to a discussion regarding the performance of specific employees, 
should in the opinion of the Committee be discussed during an 
open meeting. 

With regard to the same meeting, I believe that the Board 
would be required to give notice of the meeting, notwithstanding 
its plans to enter into executive session. 

You asked further whether actions taken during an 
unannounced meeting are legal. Only a court can determine this 
issue. Although §102 of the Open Meetings Law states that a 
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court may declare action taken in violation of the Law null 
and void, it need not. 

And finally, you asked what a reporter can do, aside 
from going to court, "when she feels that she has been ille­
gally excluded from a meeting or denied access to public 
documents". All that I can suggest is that the best way in 
my view to avoid controversies that arise under the Freedom 
of Information Law or Open Meetings Law is to become fully 
educated regarding those statutes. I would like to stress 
that the educational process should not be restricted to 
members of the news media: on the contrary, I believe that 
a lesser number of disputes would arise if government, the 
public and the news media were to become more familiar with 
the statutes. In addition to the educational process, persons 
with questions should do as you did in this instance--call or 
write to the Committee and seek assistance. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: School Board 
Harrison School District 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Dear Mr. Morris: 

May 11, 1978 

Your letter addressed to the Education Department has 
been transmitted to the Committee on Public Access to Recor9s, 
which is responsible for advising with respect to the Open 
Meetings Law. 

Your first question pertains to the nature of subjects 
that may be discussed in executive session by a board of 
education. Relevant to your inquiry, I have ~nclosed a copy 
of the Open Meetings Law, which in §100(1) specifies both the _ 
procedure for entry into executive session and the subjects 
appropriate for executive session. unless the subject matte~ 
for discussion is consistent with one or more of the eigh~ ·· 
areas of discussion listed in Sl00(l) (a) through (h) of the 
Qpen Meetings Law, discuss·ion should be held in full vi~w Qf 
the public. · 

The second question deals with whether minutes Qf ~n 
executive session must be compiled and made ayailable ~o t:h~ 
public. In this regard, §10~ of the Open Meetings L~w st~ie.s 
that minutes must be compile~ ana made available in th~, ca1e . 
of action taken during both open meetings and execut_ive see~j,ons•~ 
With respect to minutes of open meetings, subdivi~ion l of · 
§101 states: 

"[M]inutes shall be taken at all open 
meetings of a public body which snall 
consist of a record or surranary of all 
motions, proposals, resolutions and 
any other matter formally voted upon 
and the vote thereon." 

With feSpect to minutes of an executive session, subqivision 

. • 
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two of §101 states: 

"[MJinutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of 
a record or summary of the final deter­
mination of such action, and the date 
and vote thereon ••• " 

Nevertheless, it is emphasized that although public 
bodies may generally vote during properly convened executive 
sessions under §100, school boards may vote only during an 
open meeting. Section 105(2) of the Open Meetings Law states 
that: 

"[A]ny provision of general, special 
or local law ••• less restrictive with 
respect to public access than this 
article shall not be deemed super­
seded hereby. 11 

In this regard, §1708(3) of the Education Law, which pertains 
to regular meetings of school boards, states that: 

"[T)he meetings of all such boards shall 
be open to the public but the said bo~r~~ 
may hold executive sessions, at which 
sessions only the members of such bo~r~s 
or the persons invited shall be pres~nt , " 

While the provision quoted above doee not state 
that school boards must vote publicly, case law 

" ••• an executive session of a boa,-d 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 

..... 

• > 

must be taken in general session ope~ .. ~\ ·'" 
to the public" [Kursch et al v. Board . 
of Education, Union Free School bistriet 

' , 

#l, Town of North Hempsteadf Nassau ·· .. ' ' ' !1 

County, 7 AD 2nd 922 (1959) . • 1 
' .- , • • , 

, : 

' . . 
, I 

Moreover, in a more recent decision construing sub~ivision (3) ~, 
of §1708 of the Educatio~ Law, the Appellat~ Div~s+on !nval~ 1 

~. 

idated action taken by a school board during an ex~cutive $e~.$ion , : , 
[United Teachers of North ort v. North art Union Free School ·• . · . ', 
District, 50 AD 2 897 • Consequent_ y, accor qg ~-tQ '• · , 
judicial interpretations of the Education Law, Sl70~ ~3.)_ ;'• . s qp,qol 

. t 
I 
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boards may take action only during meetings open to the public. 

Since §1708(3) of the Education Law is "less restrictive 
with respect to public access" than the Open Meetings Law, i-t;:.s 
effect is preserved. Therefore, in my view, school boards c~n 
act only during an open meeting. 

In addition, it is noted that §87(3) (a) of the Freeda~ 
of Information Law (see attached) requires all public bodi~.s · 
to compile and make available a voting record identifiable to 
every member of the public body in every instance in which the 
member votes. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 

fk:r~r.► 
Robert J. Freeman 
Executive Direcior 
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Mr. John G. Linehan 
 

  

Dear Mr. Linehan: 

Thank you for your letter of May 3 as well as the 
materials appended to it. 

Your first question pertains to the efforts of the 
William Floyd Board of Education to "impose censorship" 
upon you and whether investigation of such action falls 
within the jurisdiction of the Committee. In this regard, 
the Committee on Public Access to Records has no power to 
investigate. On the contrary, the staff of the Committee 
consists of myself and two secretarial assistants. Further, 
the major function of the Committee involves providing 
advice concerning the interpretation of the Freedom of 
Information Law and the Open Meetings Law. Consequently, 
the Committee has neither the authority nor the resources 
to initiate an investigation regarding the controversy. 
It is suggested, however, that you contact the State 
Education Department to determine whether the action taken 
by the School Board is justified. 

Second, although you are no longer a member of any 
of the standing committees of the School Board, and, 
according to your letter, you are "being refused access to 
all school business", you may in my view assert your rights 
as a member of the public under the Open Meetings Law and 
attend the meetings of all standing committees. I believe 
that a similar rationale may be offered regarding the 
status of governmental committees and subcommittees as 
that which was offered in my previous letter regarding a 
citizens' advisory committee established by the Board. 
In addition; the transcript of debate in the Assembly that 
preceded passage of the Open Meetings Law included an 
exchange in which the question was raised on three occa­
sions as to whether it was the intent that the definition 
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of "public body" include "committees , subcommittees and 
o ther sub-group:::;" . In e ach instance in which the question 
was raise <l, an af firmative r esponse was given. Therefore, 
i n my v i e w, whic h is based i n part upon a clear statement 
of legislative intent, you have the right to attend 
meetings o f standing committees of the Board of Education. 

I hope that I have been of some assistance . Should 
any further ques tions arise, please feel f ree to contact me. 

RJF:nb 

cc: School Board 

since rely, 

~~~f~ 
Robert J. Freeman 
Executive Director 
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Mr. Daniel F. Leary 
 

  

Dear Mr. Leary: 

Thank you for your letter of May 9 and the corre­
spondence appended to it. I have also reviewed your letter 
of May 1 and the materials attached thereto. 

Upon review of the opinion written by Alexander J. 
Hersha, Town Attorney for the Town of Onondaga, I agree 
with many of his contentions, but I continue to disagree 
with several of the statements that he made. 

First, I recognize the distinction between minutes 
approved by a public body and unapproved minutes. Never­
theless, the amendments to the Freedom of Information Law 
pertain to all records in possession of an agency, whether 
they are categorized as 11 official 11 or otherwise. Section 
86(4) of the Freedom of Information Law defines 11 record11 

to include: 

" ••• any information kept, held, 
filed, produced or reproduced by, 
with or for an agency or the state 
legislature, in any physical form 
whatsoever including, but not 
limited to, reports, statements, 
examinations, memoranda, opinions, 
folders, files, books, manuals, 
pamphlets, forms, papers, designs, 
drawings, maps, photos, letters, 
microfilms, computer tapes or discs, 
rules, regulations or codes." 

In view of the quoted definition, virtually all information 
in the form of records in possession of the Town is subject 
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to riqhts of access. This is not to say that all records 
in possession of the Town are a ccess ible, but rather that 
an age ncy cannot deny access merely by classifying records 
as "unofficial", for ·example. 

Sec ond, I am familiar with the o pinions of the State 
Comptrolle r regarding the legal requirement that a town 
clerk must maintain custody of complete and accurate pro­
c eedings of each meeting of a town board. However, to the 
best of my knowledge, no opinion rendered by the Comptroller 
specifica l ly pertains to rights of access to unapproved 
minutes. Nevertheless, at several gatherings during which 
I was present, r e presentatives of the Office of Counsel to 
the Comptroller advised orally that unapproved minutes are 
a c cessible. The rationale for the advice was based in part 
on the provisions of §51 of the General Municipal Law, which 
has long stated that virtually all records in possession of 
municipalities are a ccessible. 

Third, I agree with Mr. Hersha's contention that "it 
is nonsense for drafts or outlines of minutes to be widely 
disseminated so that the various members of the public who 
attend meetings can ask to have include d in the minutes what 
they think they heard". In this regard, I believe that it 
is the duty of a town cle rk to present in the form of minutes 
what he or she h eard, independent of sugges tions that might 
b e made by me mbers of the public or members of the Board. 
The clerk 1 s rendition of the activities tha t transpired at 
a meeting should in my opinion be revie wed by the Board t o 
determine the accuracy of facts presented. I do not believe 
that a member of the public or an individual me mber of a 
board can appropriately seek cha nges in draft minutes prepared 
by a town clerk o n an ad hoc basic. 

And fourth, although the term "minutes 11 is undefined, 
direction concerning the scope a nd content of minutes is 
found in §101(1) of t he Open Mee ting s Law, which states: 

"minutes shall be t a ken at all ope n 
meetings of a public b o dy which shall 
consist o f a record or s ummary of a ll 
mo tio ns, proposals, resolutions and 
any o ther matter forma l ly voted upon 
and the vote the reon." 

In view of the quoted pro vision, it is clear t hat minutes 
may but need not include r eference to each c omme nt made at 
a meeting by e ithe r a me mber of a board or a member of the 
public . 
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And finally, it remains my opinion that unapproved 
minutes of meetings in possession of a town clerk are 
accessible under the Freedom of Information Law. Again, 
it is suggested that by noting on unapproved minutes that 
they are non-final or draft, the public may be apprised 
that the minutes are subject to change and members of the 
board who may dis agree with the contents of unapproved 
minute s are given a measure of protection, for they may 
seek to amend the draft at an ensuing meeting. In sum, 
if all interested parties, including the public and 
members of a board, are aware that unapproved minutes are 
subject to change, it is difficult from my perspective to 
envision potential harm as a result of disclosure. 

I hope that I have been of some assistance . Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Alexander J. Hersha 

Sincerely, 

~-1. ~~ 
Robert J. Freeman 
Executive Director 
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Joseph R. Mule, Esq. 
Town Attorney 
Town of Brookhaven 
Office of the Town Attorney 
475 E. Main Street 
Patchogue, New York 11772 

, 
Dear Mr. Mule: 

Thank you for your interest in complying with the 
Open Meetings Law. Your inquiry pertains to the status of 
the Handicapped Advisory Committee of the Town of Brookhaven 
under the Open Meetings Law. 

According to your letter, the Handicapped Advisory 
Committee is "composed for the most part of interested 
residents of the Town who have been requested by the Town 
Board to serve in an advisory capacity". Your letter 
further states that the Handicapped Advisory Committee as 
well as other advisory committees that serve at the request 
of the Town Board have no authority to create policy or 
make final determinations. 

Based upon the means by which the Committee was 
created, it is in my view a public body subject to the 
Open Meetings Law. "Public body" is defined by the Open 
Meetings Law as: 

11 any entity, for which a quorwn is 
required in order to transact public 
business and which consists of two or 
more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction Law 11 [§97(2)]. 
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By breaking the quoted definition into its elements, one 
can conclude that the Committee is indeed a public body 
subject to the Law. It consists of more than two members, 
it is required by §41 of the General Construction Law to 1 ·, 

act only by means of a quorum, and it performs a govern­
mental function for a public corporation, in this instance 
a town. 

Moreover, two recent decisions have held that 
advisory bodies having no capacity to take final action, 
but whose membership is designated by an executive or a 
governing body are public bodies subject to the Open 
Meetings Law (see e.g., Matter of MFY Legal Services, 402 
NYS 2d 510; Pissare v. City of Glens Falls, Supreme Court, 
Warren County). 

Since the Committee is a public body subject to the 
Open Meetings Law, its meetings must be open to the public, 
notice must be given prior to meetings, and minutes and 
records of votes must be compiled [see Freedom of Information 
Law, S87(3) (a)J. It is emphasized that a record of votes 
must identify each member of the Committee and the manner 
in which• the vote was cast in every instance in which the 
member voted. 

I hope that I have 'been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Ro~i~~ 
Executive Director 

RJF:nb 
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Mr. Thomas L. Hoffman 
Chairman 
The Committee for a Responsive 

Park Commission 
430 East 65th Street 
New York, New York 10021 

Dear Mr. Ho ffman: 

Thank you for your continued interest in the Open 
Meetings Law. Your letter pertains to the legality of 
executiv.e sessions held by the Palisades Interstate Park 
Commission. 

It is emphasized at the outset that it is difficult 
to conjecture as to the propriety of every aspect of the 
executive sessions, for th~ nature of discussion during 
the executive sessions is neither presented nor made clea~ 
by the minutes appended to your letter. For example, the 
minutes of the executive session of April 18, 1977 mak• 
reference to the presentation of particular proposals mac\~ 
by three potential eoncessionairea. It is possible tha~ 
a discussion of the financial hiistory of the cone~i,.aionaires 
was discussed in executive session. If t~at v~s the ct,~, 
an executive session would in my view have bee" prop~~ · (eee 
Open Meetings Law, SlOO(l) (£)]. Nevertheles,, it app~ars 
that a determination to e~pend public monies w•a tna~~ du~i~g 
executive session. It my interpretation of the minutes is 
accurate, the vote to appropriate public monies shoul4 hav~ 
been accomplished in public . Section 100(1) of the Opon 
Meetings Law states that public bodies may vote during~ 
properly convened executive session, except in situations 
in which the body votes to appropriate public JnC>nies, in 
such situations, the vote must be helq in public, 
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The second executive session to which your letter 
refers held on September 19, 1977 raises analogous questions. 
According to the minutes, the Commission decided to increase 
the salaries of the General Manager and his assi9tant and to 
increase the General Manager's expense allowance. Again, if 
the discussion dealt with the employment history of the 
General Manager and made reference to his performance, an 
executive session could properly be convened under 5100(1) (f) 
of the Open Meetings Law. If, however, a determination to 
raise salaries was based upon budgetary considerations ratper 
than the employment history of particular individuals, the 
discussion should in my opinion have been held during an 
open meeting. 

Similarly, a discussion regarding an increase in the 
expense allowance of the General Manager appears to have been 
a policy consideration rather than a consideration of personal 
details concerning a particular employee. If the discussion 
of an increase in expense money was essentially a budgetary 
concern rather than a 11 personnel 11 matter, it should have been 
in my view held during an open meeting. 

Further, even if the discussion could properly have 
been held in executive session, a vote to appropriate monies 
for higher salaries or an increase in an expense account 
should have been taken in public. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: js 

cc; Al Caccese, Counsel 

Si~ce ely, ti. 
1~ 

Ro ert J, Freeman 
Executive Dir~ctor 
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Mr. Douglas L. Turner 
Executive Editor 
Courier Express 
785 Main Street 
Buffalo, New York 14240 

Dear Mr. Turner: 

Thank you for your continued interest in the Open 
Meetings Law. Your inquiry seeks a 1'ruling" regarding the 
propriety of holding closed caucuses 11of fourteen of the 
fifteen members of the Buffalo Common Council in Room 1417 
of the City Hall on May 10 and May 11 for the expressed 
purpose of deciding on what executive budget proposals to 
approve or not to approve." Further, based upon your letter 
and our conversation of May 17, the purposes of the gatherings 
are to review budget proposals on a line by line basis and 
to make what are essentially final determinations that are 
merely ratified at an ensuing open meeting. 

It is noted at the outset that the Committee does not 
have. the statutory authority to issue "rulings," but rather 
has only the capacity to advise. 

The central issues raised by your inquiry involve the 
interpretations of the terms "meeting" and "public body," 
both of which are defined in §97 of the Open Meetings Law, 
as well as the term "quorum" and the scope of a "political 
caucus." 

First, §97(1) of the Law defines meeting as "the formal 
convening of a public body for the purpose of officially trans­
acting public business. 11 Although the quoted provision is 
subject to conflicting interpretations due to the phrases 
"formal convening 11 and "officially transacting'public business, 11 

the Committee has advised and the only appellate c011rt deter­
minations rendered to date have held that gatherings charac­
terized as "work sessions, 11 11 planning sessions 11 and the like 
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during which public business is duscussed but no action is 
t aken are indeed meetings subject to the Open Meetings Law 
[see e.g., Orange County Publications v. City of Newburgh, 
401 NYS 2d 84, 60 AD 2d 409 and Koerner v. Board of Education, 
401 NYS 2d 865, - --=--AD 2d ___ __,...]. Moreover, the Orange 
County Publications decision expansively discussed the intent 
of the Open Meetings Law and held that: 

11 We believe that the Legislature intended 
to include more than the mere formal act 
of voting or the formal execution of an 
official document. Every step of the 
decision-making process, including the 
decision itself, is a necessary prelim­
inary to formal action. Formal acts have 
always been matters of public record and 
the public has always been made aware of 
how its official~ have voted on an issue. 
There would be no need for this law if 
this was all the Legislature intended. 
Obviously, every thought, as well as 
every affirmative act of a public official 
as it relates t o and is within the scope 
of one's official duties is a matter of 
public concern. It i s the entire decision­
making process that the Legislature intended 
to affect by the enactment of this statute ••• 

"We agree that not every assembling of the 
members of a public body was intended to be 
included within the definition. Clearly 
casual encounters by members do not fall 
within the open meetings statutes. But an 
informal 'conference' or 'agenda ses$ion' 
does, for it permits 1 the crystallization 
of secret decisions to a point just short 
of ceremonial acceptance' •• • 

"The Open Meetings Law was obviously 
designed to assure the public's right to 
be informed. Accordingly, any private 
or secret meetings or assemblages of the 
Council of the City of Newburgh, when a 
quorum of its members is present and 
when the topics for discussion and 
eventual decision are such as would other~ 
wise arise at a regular meeting, are a 
violation of the New York Open Meetings\ 
Law. 11 
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Based upon your description of the gatherings, it 
appears that the discussions are reflective of "the crys­
tallization of secret decisions to a point jus t short of 
ceremonial acceptance" a nd i t is clear that the discussion 
dealt with topics t hat "would otherwise arise at a regular 
meeting." 

Second, ~public body" is defined by §97(2) of the 
Open Meetings Law to include: 

" ••. any entity, for which a quorum 
is r equired in order to transact 
public business and which c onsists 
of two or more members, performing 
a governmental function for the 
state or for an agency or d epart­
ment thereof, or for a public 
corporation as defined in section 
sixty-six of the general construction 
law." 

The Common Council of the City of Buffalo is clearly a public 
body. However, reference is made in the definition of "public 
body" to the requirement of a "quorum." In this regard, it 
is note d that the definition of 11quorum 11 has been in effect 
for nearly seventy years and requirements imposed by the 
definition have a ffected the manner in which public bodies 
have performed their business long before the enactment of 
the Open Meetings Law. Its language is in my opinion crucial 
to the controversy. Section 41 of the General Construction Law 
defines "quorum" as follows: 

"Whenever three or more public officers 
are given any power or authority, or 
three or more persons are charged with 
any public duty to be performed or exer­
cised by t hem jointly or as a board or 
similar body, a majority of the whole 
o f such persons of officers, at a meeting 
duly held at a time fixed by law, or by 
any by-law duly adopted by such board or 
body, or at any duly adjourned meeting 
of such meeting, or at any meeting duly 
held upon reasonable notice to all of 
them, shall constitute a quorum and not 
less than a majority of the whole number 
may perform and exercise such power, , 
authority or duty. For the purpose of 
this provision the words •whole number' 
shall be construed to mean t he total 
number which the board, conunission, body 
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or other group of persons or officers 
would have were there no vacancies and 
were none of the persons or officers 
disqualified from acting." 

In view of the definition, one of the conditions precedent 
that must be met before a gathering can be characterized as 
a meeting is "reasonable notice" to all of the members. 
Stated differently, a public body cannot in my view exercise 
its duties unless reasonable notice of a meeting is provided 
to eac h member. 

If your contention i s accurate, i.e., that a gathering 
attended by fourteen of the fifteen members of the Common 
Council i s held for t he purpose of making what may be considered 
as binding decisions regarding the budget, it would appear that 
a failure to provide reasonable notice to the fifteenth member 
would result in illegality, for a public body cannot convene 
a quorum or otherwise perform its duties unless reasonable 
notice is given t o all the members. Conversely, if notice if 
given to al l of the members, but the fifteenth member opts not 
to attend, the gathering would be a meeting that must be open 
to the public under the Open Meetings Law. 

Finally, §103(2) of the Open Meetings Law states that 
its provis ions do not apply to 11deliberations of political 
committees , conferences and caucuses ..... Asswning that the 
fifteen th member of the Common Council is not given ''reasonable 
notice " and does not attend the deliberations of the remaining 
fourteen members, can the gathering be considered a political 
caucus and therefore exempt from the Open Meetings Law? 

In my opinion, the key word in the exemption is "political," 
and the key question is whether fourteen of the fifteen members 
gather for deliberations of a political·nature or rather to "trans­
act public business." As presented in your letter, " ••• what the 
Common Council has done is to eliminate one member, a republican, 
move the meetings from the council chambers and into Room 1417, · 
and begin deliberating in secret for days at a time, on a line 
by line analysis of the people's business, including a raise for 
themselves. 11 Under the circumstances, are fourteen members meeting 
as a "political" entity, or are they meeting as fourteen-fifteenths 
of a public body to discuss matters that cut across political party 
lines? 

These are questions of fact which in my view can be deter-
mined only by a court. i 
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'l'o c omplicate matters, alt hough the Law exempts a 
"ca ucus" from its provisions, the sense of the term is 
unclear . I have s tudied de finitions of "caucus" appearing 
in s everal d i ctionaries , both legal a nd otherwise. To cite 
one among many t o reach a desire d conclusion would be ludi­
crous , for a s econd definition c ould readily be cited to 
reach a diffe rent conc lusion. Since there are no judicial 
interpre tations of the cauc us exemption in the Open Meetings 
Law, the sta tus of t he ga t h erings is at this j uncture con­
jec tural. Moreove r, based upon conversations with George 
Arthur, Majority Leader of the Common Council, and Patricia 
Pancoe o f the Of fice o f Cor poration Counsel, a court order 
served on May 15 has r esulte d in opening the budget sessions 
central to t he controversy that you have described. 

Nevert heless, a s you suggest in your letter, the 
caucus situation will continue to arise. I agree with your 
contention t hat a cauc us of fourteen-fifteenths of the 
Council might often serve to make the open meetings that 
follow o f minimal and only formal significance, for the 
Open Meetings Law, as stated in Orange County Publications, 
is intended to apply to every step of the deliberative 
proc ess. Due to the overwhelming majority of one party, 
the del iberative process in this instance may effectively 
be closed by means of the caucus. But w~ere can a line of 
demarcation be drawn? Should any result that may be reached 
be altered if the Council wa s composed of ten members of one 
party and five of anot her, or seven of one, seven of another, 
and one inde pendent? 

In conclusion, I would hope that the courts will inter­
pre t the Open Meetings Law in terms of the goals that it seeks 
to accomplish. Perhaps the Open Meetings Law, which may be 
characterized as "remedial" legislation, will be interpreted 
a s courts have c onstrued remedia l statutes in other areas -
in a liberal manner in orde r that the ends of such legislation 
can be achieved. Despite my inclination to do so, I cannot in 
good fai t h and without hesitation adv ise that a gathering of 
fourteen members of the Common Council without notice to the 
fifteenth member constitute s a meeting subject to the Open 
Mee tings Law. Ver y simply, the issues raised regarding the 
status of a political caucus must be decided judicially. 

I regret t hat I cannot be of greater assistance. 

RJF :js 
cc: George Arthur 

Patricia Pancoe , Esq. 

Sic.er~ 0, 
Ro{~';L~ 
Execut ive Director 
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Mr. J<..1111e.:; Vc1 ccu 
 

  

Dedr Mr. Vd<·ca: 

"l'l\ank you to1.· yvur l 1= Lter of J unt: l. Yuur inquiry 
pertain!:> t o Lhe ..11Jilily of d New York CiLy COIIIJIIUOity plan ­
nin9 b oard to 8J ect i t~ of fi cer!:> by mec:1.ns uf <.l secre t 
ballot vote. 

The J irsL lJUe::; Liun L1 1..1t. must b<.;l c.iJl::;were cJ i::. whetbtff 
a conununi ty planJtiwJ l)l)ctn.t is d public uudy s11lJject to the 
Open Meetinq::; Law. ::;ecti o11 97(2) of tile Open Meetings Law 
defines "public budy" to inGlude : 

" •.• any entity , for which a yuorum 
is r equired in order to transact 
public business and which consists 
of t wo or more members, performing 
a governm~ntal function for the 
state or for an agency o r department 
thereof, or for a public corporation 
as defined in sectio n sixty-s ix o f 
the general construction law." 

A community planniny board 1.::; an ent i ty that con::;ists of 
more than two members, ls required to act on l y by means of 
a quorum (see General Con struction Law , §41), a nd performs 
a governmental functi o n fo r a public corporation, i n this 
instance the City of New York. As such , a coMnunity plan­
ning boar d i~ a public body ::;ubject to the Ope n Mee tings 
Law. 

s~cond, i.s a community planning board. an agency 
subject to the p rovisions o t the Freedom o f . Information 
Law ? Section 86 (3) of the Freedom of I nformation Law de­
fines "agency" t o inc lude: 
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c.;01 p< J1 ul 1u11 , <.;u 11 11 <.:i l, office or oLh<.:r 
•JOVl: l IJlll• · t t lcd i.:11Li ty pcr formincJ a <JOV­
{.! CtHl1 vll l .1 l u1 pnJp.C ietc1ry f unctio n f0r 
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Siuc l.! ~84 o 1 tlw M1.:w Yor:·k Ci Ly Chu.rt. er pruvi u e s th<.t t corn­
munj t y p] an11 i ny L>uc-11 d::; cl r e c n:<.1 tcd Li y Li te Ci L y P lanniny 
Conu11 i::;;::;io11 cc1nd ..ire: c1)Jnpris ~d of lloth yoverniuental offic i.:.1ls 
and a ppointees of cl Loruugh p re:.:; ident, a community hoard is 
a guvernmunlal e nti Ly t lut per.forms a yovernmental func tion 
for New York Cit y. There f o r e, a con~unity planning board 
is an ayency sub j ec t t o the Fr~cdum of Information Law . 

'l'h i.rJ , §8 7 ( 3) (d) of lilt~ Fn~L'<lu m of lnforrn..1t ion Law 
s tates that e ctch d<::Jency shc.1ll 111dintc1in. 

"a n .::cord of- thl.! fi ndl vo te of e uch 
member in each lJL oceediny i11 wh ich 
thl! me mller vo te~ ... " 

Stated di ffe rently, the cit~<..! 1:>rovi::;ion of t ht! Fceedom of 
Information Law require.s edch <19ency to curup ile d voting 
record i den tifiable t o ectch me mber in ec.1ch i n s tdnce in 
which a vote is taken. Cons~quently, t he Preedom of Infor­
mation Law precludes publ ic bodies, including community 
planning boards, f rom voting by secret bal lot. 

In sum, a communi t y planning board is in my opinio n 
subject to both the F'r'=e d om of Information Law and the 
Open Meetings La w, and a11 elec t ion of its officer-s must be 
recorded in a manner which ide ntifies each member d nd his 
or he r vote . 

I hOlJe that 1 hd ve bee n of some a.ssi ::; tanc~. Should 
any further question::; a rise, plea~e fee l free t o cont act me. 

RJF : nb 

Sincerely, 

%~-ii.t :1 , {,t1L111,L_________ 
Robert J. Freeman 
Executive Director 
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Mr. Michael w. O'Connor 
Town Clerk 
Town of Greenburgh 
Box 205 
Elmsford, New York 10523 

Dear Mr. O'Connor: 

Thank you for your interest in complying with the Open 
Meetings Law. Your question pertains to the status of a town 
clerk with respect to executive sessions held by a town board. 

It is important to note at the outset that "executive 
session" is defined as a portion of an open meeting during 
which the public may be excluded [see attached Open Meetings 
Law, §97(3)]. In addition, §100, which pertains to the 
conduct of executive sessions, specifically provides that 
"IA]ttendance at an executive session shall be permitted to 
any member of the public body and any other persons authorized 
by the public body. '' As such, al though a public body may 
permit a clerk to attend an executive session, it need not. 
I recognize that the duties of the town clerk include the 
compilation of minutes and that the Open Meetings Law requires 
that minutes of executive sessions be compiled when action is 
taken during executive session. In this regard, perhaps you 
and the Town Board may devise an agreement under which the 
members of the Board could deliberate in executive session and 
summon you to the executive session when action will be taken 
in order that you can record the motion and the vote. 

Your letter also deals with notice that must be given 
prior to meetings. Section 99 of the Open Meetings Law requires 
that notice be given to the public and the news media at least 
72 hours prior to meetings that are scheduled at least one week 
in advance. In the case of a meeting scheduled less than a 
week in advance, notice must be given to the public and the news 
media 11 to the extent practicable 11 at a reasonable time prior to 
the meeting. If, for example, the Town Board intends to hold an 
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unscheduled or special me eting, the notice requirements may in 
my opinion b e accomplished by means of posting a notice for 
public i nspection in one or more c onspicuous l ocations, such 
as an officia l town bulle tin board, and by informing more than 
one member of the news media in the vicinity of the Town that 
a meeting will be held at a specific time and place . 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF: js 
Att. 

Sincerely , 

1 ~JJtU: s. r;_(.Q1..._ 
Robert J. Freeman 
Exe cutive Director 
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Ms. Lorraine Metski 
 

  

Dear Ms. Metski: 

Thank you for your interest in the Open Meetings 
Law. Your inquiry raises several questions regarding 
compliance with the Open Meetings Law by the Center 
Moriches Union Free School District No. 33 and its school 
board, and I will attempt to answer each of them. 

It is important at the outset to provide a brief 
description of the structure of the Open Meetings Law. 

The Law is based upon a presumption that all meet­
ings of public bodies are open to the public. Although 
public bodies may discuss matters behind closed doors, 
the phrase "executive session" is defined as a portion of 
an open meeting during which the public may be excluded 
[see attached,Open Meetings Law, §97(3)). As such, it is 
clear that an executive session is not separate and dis­
tinct from an open meeting, but rather is a portion thereof. 
Furthermore, §100(1) specifies and limits the subjects that 
may appropriately be discussed in executive session, and 
provides the procedure that must be followed by public 
bodies before they may enter into executive session. In 
this regard, the cited provision states that a public body 
may enter into an executive session "(UJpon a majority 
vote of its total membership, taken in an open meeting 
pursuant to a motion identifying the g0n0ral area or areas 
of the subject or subjects to be considered ... " l\.s a 
general matter, once a public bo0y has entered into ex­
ecutive session it may vote in executive session, ex~ept 
in situations in which there is a vote to appropriatr 
public monies. It is emphasized, however, that the pre­
ceding statement is generally applicable, but that it. 



( 

( 

l 

Ms. Lorraine Metski 
June 13, 1978 
Page -2-

does not apply to union free school districts for reasons 
that will be described later. 

At this juncture, I would like to deal with your 
questions. 

First, may the Board continually adjourn a public 
meeting, enter into executive session 11 to discuss personnel," 
and then reopen the meeting as soon as the public leaves? 
In my opinion, when a meeting has been adjourned, the act 
of adjournment closes the meeting. Under such circwnstances, 
a public body must reconvene an open meeting in order to 
enter into executive session. , This rationale is based upon 
the notion that an executive session is a portion of an 
open meeting. Moreover, an executive session "to discuss 
personnel" may not be appropriate under all circumstances. 
It is true that §100(1) (f) of the Open Meetings Law states 
that a public body may enter into executive session to 
discuss: 

"the medical, financial, credit, or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, promotion, 
demotion, discipline, suspension, dis­
missal or removal of any person or 
corporation." 

Nevertheless, many discussions relative to personnel should 
in my view be discussed in full view of the public. It is 
the Committee's contention that the provision quoted above 
is intended to protect personal privacy. Consequently, 
although a discussion regarding the firing of a teacher due 
to his or her inability to perform adequately may be dis­
cussed in executive session, a discussion concerning a pos­
sible reduction in staff due to budgetary considerations, a 
policy matter, should be discussed in public. Further, your 
letter cites specific portions of minutes in which motions 
were made to enter into executive session. In none of the 
cases is a reason provided for entry into executive session. 
As stated previously, §100(1) of the Law requires that the 
subject matter intended to be discussed in executive session 
be included within a motion to enter into executive session. 

Second, may a closed "special meeting" be held for 
the purpose of discussing a proposed high school project, 
and may the Board adopt and revise a budget regarding the 
project during a closed special meeting? In this regard, 
although the definition of "meeting" is unclear [see §97(1)), 
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the Committee has advised and the only appellate court 
decisions rendered to date have held that any gathering 
of a public body that is preceded by reasonable notice 
to each of the members for the purpose of discussing the 
business of the body is a meeting that must be open to 
the public. Therefore, the special meeting described in 
your letter should have been open. Moreover, §99 of the 
Law requires that notice be given to the public and the 
news media before all meeti11gs, whether regularly sched­
uled or otherwise. The status of the votes taken during 
the special meeting will be discussed in ensuing paragraphs. 

Third, may a board authorize changes in a general 
contract budget in executive session or waive a bidding 
requirement for repairs over $5,000 due to an "emergency 11 ? 
With respect to the waiver of bidding requirements, I am 
not equipped to respond, for the question is outside the 
area of my expertise. However, the votes in executive 
session regarding the budget and the waiver should in my 
view have been taken during an open meeting. 

Fourth, may a school board discuss its budget in 
executive session? Your letter makes reference to a por­
tion of the minutes that describes budget requests made 
by a head custodian regarding the "general operation of 
the custodial staff," maintenance schedules and procedures. 
In my opinion, the discussion to which you referred should 
have been held during an open meeting, for its subject 
matter was not consistent with any of the grounds for ex­
ecutive session listed in paragraphs (a) through (h) of 
§100 (1). 

Fifth, may a school l1oard discuss "centralization" 
during an executive session? Again, it appears that the 
subject of centralization i L policy concern which must be 
discussed publicly since nor,e of the exceptions for ex­
ecutive session could appro1,riately be envoked. 

And sixth, as I interpret your letter, your final 
question is whether a schooJ board may pay bills during an 
executive session. I do not believe that actions such as 
the payment of bills during executive session are proper. 
The subject matter of such ~iscussions does not appropriately 
fall within any of the grou~ds for executive session. 

As noted earlier, the Open Meetings Law generally 
permits public bodies to vote during a properly convened 
executive session. Nevertheless, school boards of union 
free school districts are required to vote in public in 
all instances. Section 105(2) of the Open Meetings Law 
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states that: 

11 [AJny provision of general, special 
or local law ... less restrictive with 
respect to public access than this 
article shall not be deemed super­
seded hereby." 

In this regard, §1708(3) of the Education Law, which per­
tains to regular meetings of school boards, states that: 

"[T]he meetings of all such boards shall 
be open to the public but the said boards 
may hold executive sessions, at which 
sessions only the members of such boards 
or the persons invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held that: 

" .•. an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch et al v. Board 
of Education, Union Free School District 
#1, Town of North Hempstead, Nassau 
County, 7 AD 2nd 922 (1959)]. 

Moreover, in a more recent decision construing subdivision (3) 
of §1708 of the Education Law, the Appellate Division inval­
idated action taken by a school board during an executive 
session [United Teachers of Northport v. Northport Union Free 
School District, 50 AD 2d 897 (1975)]. Consequently, according 
to judicial interpretations of the Education Law, §1708(3), 
school boards may take action only during meetings open to the 
public. 

Since §1708(3) of the Education Law is "less restric­
tive with respect to public access" than the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

In addition, it is noted that §87(3) (a) of the Freedom 
of Information Law (see attached) requires all public bodies 
to compile and make available a voting record identifiable to 
every member of the public body in every instance in which 
the member votes. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: John Vonasek 

Sincerely, 

~~J,'1./;w$~ 
Robert J. Freeman 
Executive Director 
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Mr. Robert A. Kunkel 
Councilman 
Town of Newburgh 
15 Sarvis Lane 
Newburgh, New York 12550 

Dear Mr. Kunkel: 

Thank you for your interest in complying with the 
Open Meetings Law. Your question deals with the status 
of closed "work sessions" held by the Town Board of the 
Town of Newburgh.-

Central to the question raised is the interpre­
tation of the definition of "meeting," which appears in 
§97(1) of the Law. In this regard, the Committee dealt 
with the issue in its first report to the Legislature as 
follows: 

"The Law defines 'meeting' as· 'the 
formal convening of a public body 
for the purpose of officially trans­
acting public business.' Numerous 
questions have arisen regarding this 
definition, particularly with respect 
to the phrases 'formal convening' and 
'officially transacting public busi­
ness.' Many reports indicate that 
the two phrases have been used by 
public bodies as a means of circum­
venting the Law. Several public bodies 
have adopted practices whereby they 
meet as a body in closed 'work sessions,' 
'agenda sessions,' 'organizational meetings' 
and the like, during which they discuss 
public business but take no action. It 
is during these 'work sessions' that the 
true deliberative process which is at 
the heart of the Open Meetings Law oc-
curs. Stated simply, if work sessions 
and the like are closed to the public, 
the Open Meetings Law may in many cases 
be all but meaningless. 
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11 It is the opinion of the Committee that 
'meeting' should currently be construed 
to include any situation wherein each 
member of a public body is given reason­
able notice that the body will meet at a 
specific time and place and that, following 
notification, at least a quorum of the 
body convenes for the purpose of discuss­
ing public business. As such, the Com-
mittee believes that 'work sessions' and simi­
lar gatherings are meetings within the scope 
of the Law. '' 

The Committee's second annual report to the Leg­
islature reaffirms the expansive interpretation of "meeting11 

and is bolstered by the leading judicial opinion on the 
subject, which held that work sessions held by the Council 
of the City of Newburgh are in fact meetings that must be 
open to the public. Enclosed is a copy of that decision, 
which discusses the definition of "meeting 11 expansively and 
directs that any private or secret meeting or assemblage of 
the Council of the City of Newburgh must be open to the 
public when a quorum of the Council is present for the pur­
pose of discussing matters that would otherwise arise at a 
regular meeting. 

Your letter also pertains to the action that you 
may take to force the Town Board to open all meetings in­
cluding "work sessions" to the public and the news media. 
In my opinion, the first step to be taken should involve 
efforts to educate members of the Town Board regarding 
the provisions of the Open Meetings Law. Upon review of 
the Law as well as the attached decision, perhaps the re­
mainder of the Town Board will opt to open its work sessions. 
If attempts to persuade fail, you may seek to enforce the 
Open Meetings Law and initiate judicial proceedings pur­
suant to §102 of the Law. Under §102, if, for example, a 
public body takes action behind closed doors that should be 
taken during an open meeting, a court has discretionary 
authority to render determinations made in violation of the 
Law null and void. In the alternative, you may seek in­
junctive relief that would prohibit the Board from meeting 
in closed work sessions. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

siZJ1kle, 
Robert J. Freema~ 
Executive Director 
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Commissioner Fred H. Morris 
Suffolk County 
Human Rights Commission 
Veterans Highway 
Hauppauge, New York 11787 

Dear Commissioner Morris: 

June 22, 1978 

Thank you for your interest in complying with the 
Open Meetings Law. Your inquiry pertains to the status 
of a resolution passed during an executive session by the 
Suffolk County Human Rights Commission. 

Although your letter seeks a "ruling" by the Com­
mittee, it is emphasized at the outset that the Committee 
cannot "rule." An opinion rendered by this office is 
solely advisory. 

According to the materials appended to your letter, 
the Commission resolved: 

"That no public statements (sic) be made 
by any commissioners or staff unless 
approved first by the chairperson. 11 

The legality of the resolution is in my view question­
able in terms of content as well as the means by which it 
was adopted. 

Your memorandum of May 24 to the Chairperson of the 
Commission indicates that the resolution was adopted during 
an executive session. In this regard, it is noted that the 
Open Meetings Law provides that all meetings of public 
bodies, such as the Human Rights Commission, must be open 
to the public, except in situations in which an executive 
session may be convened {see attached, Open Meetings Law, 
§98(a)J. An executive session, which is defined as a 
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portion of an open meeting during which the public may be 
excluded [§97(3)], may be held only after having followed 
the procedure set forth in §100(1) of the statute. In 
relevant part, §100(1) states that: 

"[UJpon a majority vote of its 
total membership, taken in an open 
meeting pursuant to a motion iden­
tifying the general area or areas 
of the subject or subjects to be 
considered, a public body may con­
duct an executive session for the 
below enumerated purposes only •.• 11 

The ensuing language of §100(1) limits and specifies the 
areas of discussion appropriate for executive session. 

Upon review of the subjects that may be considered 
in executive session, it is my opinion that none could be 
appropriately raised for entry into executive session 
with respect to the resolution in question. The resolu­
tion is reflective of a policy concern regarding the con­
duct of the members of the Commission in the performance 
of their duties and is in my view outside the scope of 
discussion permitted in executive session. If my con­
tentions are correct, the resolution was adopted in vio­
lation of the Open Meetings Law. 

Further, §102 of the Law states that an aggrieved 
person may challenge a violation of the Open Meetings Law 
by initiation of judicial proceedings. Under the circum­
stances, you could argue that the Commission acted in 
executive session in violation of the Law and request that 
the court render the resolution null and void. 

In terms of the substance of the resolution, the 
Open Meetings Law has only tangential relevance. Although 
the restriction contained in the resolution raises questions 
regarding rights granted by the First Amendment to the 
United States Constitution, it likely has little relation 
to the Open Meetings Law, unless the resolution is inter­
preted and followed in a literal manner. The Open Meetings 
Law is applicable only to the conduct of meetings of public 
bodies; it has no application to the activities of members 
of public bodies outside· the confines of a meeting. However, 
since the Law requires that all meetings be convened as 
open meetings, and since members of the Commission pre­
sumably seek to make public statements during open meetings, 
an extreme interpretation of the resolution would preclude 
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members of the Commission from speaking at meetings with­
out prior approval of the Chairperson. It is doubtful 
that the intent of the resolution is to preclude comment 
by Commission members at meetings; however, its thrust in 
my opinion is contrary to the intent of the Open Meetings 
Law. As stated by the Appellate Division, Second Depart­
ment: 

"IO]bviously, every thought, as 
well as every affirmative act of 
a public official as it relates 
to and is within the scope of one's 
official duties is a matter of 
public concern. It is the entire 
decision-making process that the 
Legislature intended to affect by 
the enactment of this statute" 
[Orange Pub. v. Newburgh, 60 AD 
2d 409, 415 (1978)]. 

Moreover, I believe that public bodies have been created in 
order to enhance discussion~ deliberation and debate among 
individuals whose duty is to decide collectively in the hope 
that the deliberations leading to decisions will result in 
better decisions. Stated differently, the creation of 
entities consisting of several members presupposes dis­
agreement _and disparate points of view among the members. 
If there was no such intent behind the creation of public 
bodies, there would be no public bodies; individual decision­
makers, executives, would be designated in their stead. 

In sum, while there may be only an indirect relation­
ship between the Open Meetings Law and the resolution, I 
believe that the restrictive aspects of the resolution are 
contrary to the thrust of the Open Meetings Law and the 
rationale for the creation of public bodies generally. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Chairperson E. Guanill 

Commissioner Rabbi Spar 

Si~ely, 

1-~~ 
Ro ert J. Freeman 
Executive Directo~ 
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Mr. Jacob E, Gunther 
Board of Police Commissioners 
City of Middletown 
Middletown Police Department 
2 James Street 
Middletown, New York 10940 

Dear Mr. Gunther: 

Thank you for your interest in complying with 
the Open Meetings Law. Your inquiry pertains to the 
relationship between the Open Meetings Law and the 
policy adopted by the Middletown Police Commission, 
which was created by Chapter 339 of the laws of 1942. 

According to your letter, since the creation 
of the Commission, it has been the policy to hold all 
meetings "on an executive session basis 11 to all but 
members of the Commission or those invited. I have 
reviewed Chapter 339 of the laws of 1942, but I have 
not found any direction in the statute that specifi­
cally provides that the meetings of the Commission 
may be closed to the public. Consequently, despite 
the long-standing policy of the Commission, it is in 
my opinion subject to the Open Meetings Law in all 
respects. 

I recognize that most of the matters discussed 
by the Commission could appropriately be discussed 
during executive session pursuant to §100(1) of the 
Open Meetings Law. Specifically, §100(1) (f) of the Law 
states that a public body, such as the Commission, may 
enter into executive session to discuss: 

\ 
"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employ~ent, pro□otion, 
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demotion, discipline, suspension, dis­
missal or removal of any person or 
corporation ... " 

Nevertheless, the Law specifically provides that an 
executive session is a portion of an open meeting 
during which the public may be excluded. Therefore, 
although the majority of the Board's discussions may 
be held during an executive session, the meeting must 
be convened as an open meeting. Further, the procedure 
for entry into executive session required by §100(1) 
must be followed, and the Board must comply with the 
provisions regarding notice appearing in §99 of the 
Open Meetings Law. 

In sum, it appears that the majority of dis­
cussions held by the Board may properly be conducted 
during an executive session as defined by the Open 
Meetings Law. However, since an executive session may 
be held only after having convened an open meeting, the 
Board must in my opinion initiate its proceedings open 
to the public and then enter into executive session 
in conjunction with §100 of the Law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free to 
contact me. 

RJF:nb 

Sincerely, 

~iJt"tf 1, (Mo~ 
Robert J. Freeman 
Executive Director 
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r-:r. Donald Brichta 
Wayne County Bureau Chief 
One Montezwna Street 
Lyons, New York 14489 

Dear nr. Brichta: 

Thank you for your continued interest in com· 
pliance with the Open Meetings Law. Your inquiry dEals 
with the propriety of an executive session held by 1he 
Lyons Town Board. 

According to your letter and our ensuing telc·­
phone conversation, an executive session was convened to 
discuss the status of some 300 grievances submitted by 
owners of real property whose assessments had been 
raised. It was specified that the executive sessioi • did 
not deal with any of the grievances individually, b1t 
rather with the means by which the Town Board could deal 
with the flood of grievances generally. Your letter 
further indicates that the executive session was bai :ed 
upon the notion that the filing of grievance forms : s 
the "initial step in a legal proceeding to review p1op­
erty assessments" and that,therefore, the discussior 
dealt with "pending litigation." 

Although §100(1) (d) permits a public body to enter 
into executive session to discuss "proposed, pendin< or 
current litigation," the subject matter for discussion 
was in my view outside the scope of any of the grom ds 
for entry into executive session listed in §100 (1) (,) 
through (h) of the Open Meetings Law. In my opinior , 
the discussion did not involve "litigation," either pro­
posed or pending. ~ccording to both ordinary and 1, gal 
dictionaries, the term "litigation·• involves a judicial 
contest, an act of carrying on a ,;uj t i.n a court of law. 
In this instance, while the f ilinc· of a CTr:i evance m, y 
be a condition precedent to the initiation of~ jud_cial 
challenge to an assessment, that <1st a lm1r Jol:"s not 
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constitute the commencement of litigation, for no judicial 
contest is involved. Further, I do not believe that 
filing a grievance may be considered as proposed litigation. 
I believe "proposed" in the context of the Open Meetings 
Law is intended to mean "imminent." Under the circumstances, 
litigation could not be either proposed or imminent until 
a determination following an appeal is rendered. As such, 
the filing of a grievance in my view constitutes neither 
proposed nor pending litigation. Consequently, the ground 
for entry into executive session was in my opinion inap­
propriate and outside the scope of the Open Meetings Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RjF:nb 

cc: Town Board 

Sincerely, 

·FJ\QM;0 ~~ 
Robert J. Freeman 
E¥ecutive Director 

Richard W. Youngman, Town Attorney 
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Dear Mr. O'Toole: 

July 6, 1978 

Your letter addressed to Attorney General Lefkowitz 
has been transmitted to the Committee on Public Access to 
Records, which is reBponsible for qdvising with respect to 
the Freedom of Information Law and Open Meetings Law. Your 
inquiry p e rtains to t he ability of a New York City community 
planning board to elect its officers by means of a secret 
ballot vote. 

C 
The first question that must be answe red is whether 

a community planning board is a public body subject to the 
Open Meetings La w. Section 97(2) of the Open Meetings Law 
defines "public body" to include: 

" .•. any entity, for which a quorum 
is required in order to transact 
public business and which consists 
of two or more members, performing 
a governmental function for the 
state or for an agency or department 
thereof, or for a public corporation 
as defined in section sixty-six of 
the general constru9tion law." 

A community planning board is an entity that consists of 
more than two members, is required to act only by means of 
a quorum {see General Const ruction Law, §41), and performs 
a governmental f unction for a public corporation, in this 
instance the City of New York. As such, a community plan­
ning board is a public body subject to the Open Meetings 
Law. 

Second, is a community planning board an agency 
subject to the provisions of the Freedom of Information 
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Law? Section 86(3) of the Freedom of Information Law de­
fines "agency" to include: 

" ••. any state or municipal department, 
board, bureau, division, commission, 
committee, public authority, public 
corporation, council, office or other 
governmental entity performing a gov­
ernmental or proprietary function for 
the state or any one or more munici­
palities thereof, except the judiciary 
or the state legislature." 

Since §84 of the New York City Charter provides that com­
munity planning boards are created · by the City Planning 
Commission and are comprised of both governmental officials 
and appointees of a borough president, a community board is 
a governmental entity that performs a governmental function 
for New York City. Therefore, a community planning board 
is an agency subject to the Freedom of Information Law. 

Third, §87(3) (a) of the Freedom of Information Law 
states that each agency shall maintain: 

"a record of the final vote of each 
member in each proceedin9 in which 
the member votes .•• " 

Stated differently, the cited provision of the Freedom of 
Information Law requires each agency to compile a voting 
record identifiable to each member in each instance in 
which a vote is taken. Consequently, the Freedom of Infor­
mation Law precludes public bodies, including community 
planning boards, from voting by secret ballot. 

In sum, a community planning board is in my opinion 
subject to both the Freedom of Information Law and the 
Open Meetings Law, and an election of its officers must be 
recorded in a manner which identifies each member and his 
or her vote. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

~~tfr.~~ 
Robert J. Preeman 
Executive Director 

RJF:nb 
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Mr. Thomas C. Milone 
Student Member 
Morrisville College Council 
Box 517 
Morrisville, New York 13408 

Dear M.r. Milone: 

Your letter addressed to the Attorney General 
has been transmitted to the Committee on Public Access 
to Records, which is responsible for advising with respect 
to the Open Meetings Law. 

Your letter indicates that you are the Student 
Member of the College Council of the State University of 
~ew York Agricultural and Technical College at Morrisville. 
According to your letter, a special meeting of the College 
council was in your opinion held in violation of §356 of 
the Education Law and the Open Meetings Law, Your opinion 
is based upon allegations that you were not given notice 
of a special meeting and that notice of the meeting was 
not given to either the public or the news media. Finally, 
you allege that the meeting was illegal due to its location 
in Cazenovia, a~ opposed to the campus at Morrisville. 

In my opinion, failure to provide notice to you may 
have been valid, but failure to give notice to the public 
and the news media likely constituted a violation of the 
Open Meetings Law. 

that: 
Subdivision (3) of §356 of the Education Law states 

"[T]he councils of state-operated 
institutions shall provide for 
regular meetings, and the chairman, 
or any five voting members by 
petition, may at any time call a 
special meeting of the council 
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and fix the time and place therefor. 
At least ten days notice of every 
meeting shall be mailed to the 
usual address of each member, unless 
such notice be waived by a majority 
of the council. Five voting members 
attending shall constitute a quorum 
for the transaction of business and 
the act of a majority of the members 
present at any nieeting shall be the 
act of the council. 11 

In view of the quoted provi'sion, it appears that notice to 
a member may be waived under the specified circumstances. 
As such, the factual circumstances surrounding the means 
by which the special meeting was convened are the factors 
that determine whether or not you were illegally excluded 
from a meeting. If notice was waived in accordance with 
subdivision (3), it appears that there was no illegality 
with respect to failure to provide notice to you. 

Nevertheless, §99 of the Open Meetings Law (see 
attached) requires that a public body provide notice to 
the public and the news media prior to any meeting of the 
body, whether the meeting is special or regularly scheduled. 
If indeed no notice was given in conjunction with §99, the 
Open Meetings Law was in my opinion violated. 

With respect to the site of the meeting, the question 
is whether holding a meeting in Cazenovia as opposed to 
Morrisville was reasonable. Due to the proximity of the 
two communities, and without knowledge of circumstances 
surrounding a decision to hold the meeting in Cazenovia, it 
would be in appropriate to conjecture as to the propriety 
of the site of the meeting. 

Your letter also requests that "an investigation be 
conducted into this matter and that legal action be taken 
to declare the Council's actions at the special meeting 
null and void and to enjoin the Council from similar unlawful 
conduct in the future." In this regard, it is noted first 
that the Committee has only the authority to advise; it 
has neither the statutory authority nor the staff capability 
to investigate. Second, the Committee cannot initiate a 
judicial proceeding to compel compliance with the Open 
Meetings Law. As stated in §102 of the Open Meetings Law, 
an "aggrieved person" may initiate a judicial proceeding 
to challenge the legality of a meeting or enjoin a public 
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body from closing future meetings. And third, §102 of the 
Op e n Meutings La w fur t her states that "an unintentional 
failure to fully comply with the notice provisions required 
by this article shall not alone be grounds for invalidating 
any action taken a t a meeting of a public body." If there 
was an inadvertent f ailure to provide notice, such failure 
alone could not be c ited as a ground f o r nullifying action 
taken b y the Council. Moreover, what is "unintentional" 
appears to involve a question of fact that must be decided 
judicially . 

1 regret that I c anno t be of greater assistance. 
Should any further questions arise , please f e el free to 
contact me. 

RJF:nb 
Enc . 

cc: College Council 

Sincerely, 

t:iU?1.~~-
Uert J . Freeman 
Executive Dire ctor 
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Dear Mr. Seastrum: 

Your letter addressed to Attorney General Lefkowitz 
has been transmitted to the Committee on Public Access to 
Records, which is responsible for advising with respect to 
the Open Meetings Law. 

Your inquiry· involves a situation in which the 
Board of Education of the Frewsburg Central School District 
elected its officers after having discussed the matter in 
executive session. Your letter raises several questions 
regarding the propriety of the executive session as well 
as others, all of which I will attempt to answer. 

First, the Open Meetings Law requires that all 
meetings of public bodies be convened as open meetings. 
The phrase "executive session" is defined in §97(3) of the 
Open Meetings Law (see attached) as that portion of a 
meeting during which the public may be excluded. As such, 
it is clear that an executive session is not separate and 
distinct from an open meeting, but rather is a portion 
thereof. 

Second, §100(1) of the Law provides a procedure that 
must be followed by public bodies prior entry into executive 
session. Specifically, the cited provision states that: 

"[U]pon a majority vote of its 
total membership, taken in an 
open meeting pursuant to a motion 
identifying the general area or 
areas of the subject or subjects 
to be considered, a public body 
may conduct an executive session 
for the below enumerated purposes 
only ••• 11 
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Consequently, a public body cannot enter into executive 
session to discuss the subject matter of its choice, for 
discussion in executive session is limited t{) those subjects 
listed in paragraphs (a) through (h) of §100(1). 

Relevant to your inquiry, §100 (1) (f) ;;tates that 
a public body may enter into executive session to discuss: 

11 the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading co 
the appointment, employment, 
promotion, demotion, discipline, 
suspension, dismissal or removal 
of any person or corporation .•. " 

In my opinion, the election of officers by a school board 
does not fall within the scope of the provislon quoted above. 
Further, it does not in my view fall within the scope of 
any of the subjects for executive session liHted in the 
Law. Consequently, I believe that the discu:,sion to which 
you referred should have been held during an open meeting. 

You asked whether a school board must maintain a 
record of the questions discussed in executive session and 
make such a record available for public insp1~ction. As 
stated previously, a public body must identity the general 
areas that will be discussed in executive se:;sion in its 
motion to enter into executive session. Such a motion 
must be recorded as part of the minutes of all open meeting 
[see §101 (1)]. Nevertheless, al though §101 U) requires 
that minutes of executive sessions be compilud, the minutes 
must include only a record of action taken b~, formal vote 
and the date and vote thereon. Consequently, a record 
regarding an executive session need not include reference 
to specific questions discussed during an ex1~cutive session. 

Section 102 of the Law enables any agurieved person 
to challenge violations of the Open Meetings Law. For 
example, if it is contended that action was Laken by a 
public body during an executive session in violation of the 
Law, that person may request that the court declare such 
action null and void. Further, if there are repeated 
violations of the Law, an aggrieved person IllilY seek an 
injunctive relief to preclu1e a public body from holding 
a closed work session, for ~xample. Moreover, a court has 
the ability to award reason1ble attorney fee:; to the 
victorious party in any proGeeding. 
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Finally, your letter makes reference to closed 
"work ses s ior1 s • 11 In this regard, the Cammi t tee has 
consistently advised that work sessions are neetings that 
must be open to the public. Furthermore, th,3 only appellate 
court decisions rendered to date have upheld the notion 
that work sessions are open meetings that mu3t indeed be 
open to the public. 

Enclosed is a copy of the Committee's second 
annual report to the Legislature on the Open Meetings 
Law, which discusses the status of work sessLons at some 
length and cites judicial decisions on the s 11bject. 
Copies of both the Open Meetings Law and the report to the 
Legislature are enclosed to you and will be 3ent to Mr. 
Marra. 

I hope that I have been of some assis~ance. Should 
any further questions arise, please feel fre,~ to contact me. 

RJF:nb 
Encs. 

cc: Solicitor General 

S. Ralph Marra 

Sincerely, 

~w-1.~ 
Robert J. Freeman 
Executive Director 
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ROBERT J. FREEMAN 

Mr. Jacob E, Gunther 
Board of Police Commissioners 
City of Middletown 
Middletown, New York 10940 

Dear Mr. Gunther; 

Thank you for your letter of July 7. Your inquiry 
once again pertains to the status of the Middletown Board 
of Police Commissioners under the Open Meetings Law, 

I would like to emphaE,ize 
sympathetic to the plight of the 
practices that have long been in 
for which the Board was created. 
is to provide advice in a manner 

at the butset that I am 
Board ~nd cognizant of 
effect and the purposes 
Nevprtheless, my duty 

believed to be correct. 

Your letter quotes portions ·of §129 of the Middletown 
City Charter, which was enacted by the State Legislature 
anq which in relevant part gives the Board power: 

"(T]o regulate its organization as a 
board and to establish the times and 
places for the holding of meetings, 
and in general to prescribe, amend, 
modify and repeal rules and regulations 
concerning such organization, the 
conduct of it~ meetings, and the 
carrying out of the duties and powers 
vested in it. 11 

Based upon the foregoing, regulations have indeed been 
adopted to permit closed meetings. 

Prior to the enactment of the Open Meetings Law, the 
Board could undoubtedly adopt rules and regulations for 
closing its meetings pursuant to the authority eonferred 
by §129. However, I believe that the Open Meetings Law 
supersedes such rules and regulations. 
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Central to the issue is §105 of the Open Meetings 
Law, which deals with construction of the Open Meetings 
Law with other laws. Specifically, subdivision (2) of 
the cited section states that; 

11 [A]ny provision of a charter, admin­
istrative code, local law, ordinance, 01~ 

rule or regulation affecting a public 
body which is more restrictive with 
respect to public access than this 
article shall be deemed superseded to 
the extent that such provision is 
more restrictive than this article." 

If the Charter itself had specifically provided for closed 
meetings, its effect would be preserved, for the Chd.rter 
has the status of a statute due to the circumstances of 
its enactment. However, since the provisions for closed 
meetings appear in regulations rather than the Cha:r1:er 
itself, such regulations are according to §105(1) in my 
opinion superseded to the extent that they are more 
restrictive than the Open Meetings Law.· 

Once again, although I recognize the difficulty 
of your situation, a review of the piovisions of law 
relevant to the controversy requires that my initial 
opinion of June 26 be reiterated. · · 

I hope that I have been of some assista.nce. Should 
any further questions arise, please feel free to contact me. 

~JF:nb 

Sincerely, 

~-~ 
Robert J. Freeman 
Executive Director 
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Community Coordinator 
State of New York 
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·Watertown, New York 13601 

Dear Mr. Elliott: 

August 2, 1978 

( 

Thank you for your interest in the Open Meetings Law, 
Your question concerns the ability of a town board to pass 
a resolution precluding the public from tape recording its 
meetings. 

(_ 

It is important to note that the Open Meetings Law is 
silent with regard to the ability of the public to tape record 
meetings of public bodies. To date, there has been one judicial 
decision dealing with the subject. In Davidson v. Common 
Council of the City of White Plains [244 NYS 2d 385 {1963}], it 
was held that a public body has the authority to adopt reason­
able rules to govern its own proceedings. Under the circum­
stances of that case, the court found that the presence of a 
tape recorder would detract from the deliberative processes of 
the Common Council. As such, the Court held that a rule 
prohibiting the use of tape recorders at the meeting was 
reasonable. 

Nevertheless, the Davidson case was decided in 1963. 
As everybody is aware, technology in the area of tape recording 
devices has advanced markedly. In 1963, tape recorders were 
cumbersome and their presence was readily evident. However, 
in 1978, tape recorders are often small machines and their 
presence might not be detected in some instances. For example, 
there have been many situations in which I have gtven speeches 
and during which members of the audience have used tape 
recorders. In the majority of those cases, I was not aware 
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that the tape recorders were being employed. The presence of 
the recorders did not detract from my ability or that of 
other participants to engage in our presentations. Similarly, 
if the presence of a tape recorder does not detract from the 
deliberative process of the Town Board, I believe that a 
general rule prohibiting the use of all tape recorders might 
now be found to be unreasonable by a court. 

If, however, such a resolution is indeed found to be 
valid, I do not believe that it would be required to be 
renewed annually. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Robert J. Freeman 
Executive Director 
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Mr, Joseph J. Carrus 
Dunkirk School Board 
775 Main Street 
Dunkirk, Ne w York 1404 8 

Dear Mr, Carrus; 

A copy of your l e tter of July 18 has been trans­
mitted by James C, Cooper, Associate Counsel to t he 
Department of Audit and Control, to the Committee on 
Public Access to Records , which is responsible for advising 
with respect to the Open Mee tings Law. I believe the first 
que stion raised in your letter was answered by Mr. Cooper. 
Consequently, I will respond only t o the second. 

Your que stio n is whether a school board has the 
right to make a decision to remove a public e mployee during 
an executive session. 

The Open Meetings Law , a copy of which is attached, 
provides that all meetings o f public bodies must be convened 
as open meetings. The phrase 11 esecutive sess ion" is defined 
as a portion of an open meeting during which the public may 
be excluded [§97(3)]. As such, it is clear t hat an ex­
ecutive ses sion is not s eparate and distinct from a meeting, 
but rather is a portion ther eof. Furthe r, §100(1) s pecif ies 
the procedure for entry into executive session and limits 
the areas of discussion that may be held during executive 
sessions, Relevant to your inquiry, §100(1) (f) states that 
a public body may enter into executiv e session to discuss: 

"the medical , financ ial, credit or 
emp loyment history of a ny person or 
corporation, or matters leading to the 
appointment, emp loyme nt, promotion, 
demotion, discipline, suspension, dis ­
missal or removal of any person or 
corporation •.• " 
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Under the circumstances, a discussion regarding the removal 
of a public employee would be a proper subject for executive 
session. 

As a general matter, once a public body has appro­
priately convened an executive session, it may vote in 
executive session except in situations in which the vote 
involves the appropriation of public monies. Nevertheless, 
school boards may in my view vote only during an open meeting. 
Section 105(2) of the Open Meetings Law states that: 

"[A]ny provision of general, special 
or local law ..• less restrictive with respect 
to public access than this article shall 
not be deemed superseded hereby." 

In this regard, §1708(3) of the Education Law, which pertains 
to regular meetings of school boards, states that: 

"[T]he meetings of all such boards shall 
be open to the public but the said boards 
may hold executive sessions, at which 
sessions only the members of such boards 
or the persons invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held that: 

" •• ,an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public'' [Kursch et al v. Board 
of Education, Union Free School District 
il, Town of North Hem1stead, Nassau 
County, 7 AD 2nd 922 1959)]. 

Moreover, in a more recent decision construing subdivision (3) 
of §1708 of the Education Law, the Appellate Division inval­
idated action taken by a school board during an executive 
session [United Teachers of Northport v. Northport Union Free 
School District, 50 AD 2d 897 (1975)1. Consequently, 
according to judicial interpretations of the Education Law, 
§1708(3), school boards may take action only during meetings 
open to the public. 

Since §1708(3) of the Education Law is "less restrictive 
with respect to public access" than the Open Meetings Law, its 
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effect is preserved. Therefore, in my view, school boards 
can .act only during an open meeting. 

In addition, it is noted that §87(3) (a) of the 
Freedom of Information Law (see attached) requires all public 
bodies to compile and make available a voting record iden­
tifiable to every member of the public body in every instance 
in which the member votes. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

cc: James C. Cooper 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Wallace M. Vog 
Executive Director 
New York State Advisory 

Council on Vocational Education 
1610, 99 Washington Avenue 
Albany, New York 12230 

· Dear Mr. Vog: 

August 3, 1978 

Thank you for your interest in complying with the 
Freedom of !nformation Law and the Open Meetings Law. Your 
inquiry pertains to the means by which notice should be 
provided, the status of committees which propose activities 

C to be approved by the Advisory Council on Vocational Education, 
and the procedures adopted by the Council under the Freedom 
of Information Law. 

With regard to notice, §99 of the Law requires that 
notice be given to the public and the news media prior to 
all meetings of public bodies. Since the Law distinguishes 
between the public and the news media, it is suggested that 
a notice be posted in one or more conspicuous locations in 
order to inform the public of a meeting. In addition, 
notice should in my opinion be given to at least two members 
of the news media who are likely to make contact with those 
interested in attending the meeting. However, it is noted 
that a newspaper in receipt of a request to publish a notice 
is not obligated to print the notice. Furthermore, public 
bodies are not required to pay to place legal notices in 
newspapers. Consequently, although a public body may fully 
comply with the Law by posting notice and by informing more 
than one member of the news media that a meeting will be held 
at a specific time and place, there is no guarantee that the 
members of the news media in receipt of the notice will in 
fact publicize the meeting. 

The committees to which you referred, which have no 
power to act on behalf of the Council, are in my opinion 
public bodies that must comply with the Open Meetings Law. 
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The Law defines 11 public body" as: 

11 
••• any entity, for which a quorum is 

required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof ••• " [§97(2)]. 

By separating the quoted definition into its elements, one 
can conclude that a committee is a public body subject to 
the Law. 

First, a committee is an entity for which a quorum is 
required. Although there may neither be a statutory pro­
vision nor a by•law that requires the presence of a quorum, 
§41 of the General Construction Law states in relevant part 
that: 

"[WJhenever •.• three or more persons 
are charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a majority 
of the whole number of such persons ••. at 
any meeting duly held upon reasonable 
notice to all of them, shall constitute 
a quorum and not less than a majority of 
the whole number may perform and exercise 
such ••• duty." 

Therefore, although committ~es may not be specifically 
required to act by means of a quorum, §41 of the General 
Construction Law mandates that all public bodies act only by 
means of a statutory quorum. 

Second, does a committee 11 transact public business?" 
While it has been argued that committees do not take final 
action and therefore do not transact public business, this 
Commit.tee has consistently advised that the term "transact 11 

does not necessarily imply that action is to be taken. Rather, 
according to an ordinary dictionary definition, "transact" 
means merely "to discuss" or "to carry on business." This 
opinion has been ratified by a recent decision of the 
Appellate Division, Second Department (Orange County 
Publications v. Council of City of Newburgh, ~YLJ, January 
12, 1978, p. l; 401 NYS 2d 84). 
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Third, t he committe es in que stion p e rform a govern­
mental function for the Education Department. 

Fourth, the debate in the Assembly regarding the 
bill that later became the Op en Meetings Law clearly indicates 
that it was the sponsor's intent to include "committees, 
subcommittees, and other subg roups" within the scope of 
"public body" (see transcript of Assembly debate, May 20, 
1976, pages 6268 to 6270). 

And fifth, two recent judicial decisions cited this 
Committee's contention that c ommittees and advisory bodies 
are indeed public bodies subject t o the Ope n Meetings Law 
in all respects (see Matter of NFY Legal Services, Supreme 
Court, New York County, NYLJ, January 17, 1978; Pissare v. 
City of Glens Falls, Supreme court, Warren County, March 7, 
1978). 

Finally, based upon a review of the rules adopted 
by the Council under the Free dom of Information Law, I 
believe that they are in substantial compliance with those 
promulgated by the Committee. 

I hope that I have bee n of some assistance. Should 
any further questions arise, please feel free to contact me, 

RJF:nb 

Si~~~ 
Robert J. Freeman 
Executive Director 
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Bernard K. Meyer, Esq. 
Meyer & Wexler 
2 8 Manor Road 
Smithtown, New York 11787 

Dear Mr. Meyer: 

Thank you for your interest in complying with the 
, Open Meetings Law. Your inquiry pertains to the propriety 
of an executive session held by the Kings Park School Board 
"for the purpose of considering two insurance proposals by 
insurance agents, to insure the school district." 

According to your letter, you advised that the ex­
ecutive session was proper based upon the provisions of 
§100(1) (f) of the Open Meetings Law, which provides that a 
public body may enter into executive session to discuss: 

"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to the 
appointment, employment, promotion, 
demotion, discipline, suspension, dis­
missal or removal of any person or · 
corporation ••. " 

Since the discussion involved matters leading to the em­
ployment of a corporation by the school district, the ex­
ecutive session was in my view appropriately convened. 

l hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

s([j~/M 
Robert J. Fr~ 
Executive Director 
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Mrs. F. Marino 
 
  

Dear Mrs. Marino : 

Thank you for your interest in the Freedom ol 
Information Law and the Open Meetinys Law. Your question 
concerns the ability of the public to employ tape recorders 
at meetings of public bodies. 

It is important to note that both the Open Meetings 
Law and the Freedom of Information Law are silent with 
regard to the ability of the public to tape record meetings 
of public bodies. To date, there have been two judicial 
decis.lons dealing with the subject. In Davidson v. Common 
Council of the City of White Plains [244 NYS 2d 385 (1963)), 
It was held that a public body has the authority to adopt 
reasonable rules to govern its own proceedings. Under the 
circumstances of that case, tl1e court found that the presence 
of a tape recorder would detract from the deliberative 
processes of the Common Council. . J\s such, the Court held 
that a rule prohibiting the use of tape recorders at the 
meeting was reasonable. 

NevertheJ.ess, the Davidson case was decided in 1963, 
As everybody is a ware, technology in the area of tape 
recording devices has advanced markedly. In 1963, tape 
recorders were cumbersome and their presence was r eadily 
evident. However, in 1978, t ape recorders are often small 
machines and their presence m1 g ht not be d etected in some 
instances. For example, there have been many si.tuat.1ons in 
which I have g iven speeches dnd duri ng whi c h members of t he 
audience have used tape recorde rs. In the majori t y of those 
case s, I was not aware that the tape recorders were being 
employed. The presence of th0 recorders rlld not detract 
from my ability or that o f ot: b t' r parliclpants to e ngage in 
our presentations. Similarly, if the [H"f'.'!se nce o f a tdpe 
reco rder does not detract from the d e l ilwrative process of 
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a 1•uulic Luuy, 1 IJL.:lil:vc Lli..1t. ..1 '-JL,llt.!l:'cil r ule prohibiti.n(j 
tlie use of all Lu1J1..:1 r ecu1Je1·u nd !Jhl: be round to be un­
r1.::asonc1ble !Jy a cou.1: t. 

Ot:!spi.tt:.! my conlt.!11Llor1~, lliere j:c:; u recent dec..:i:::don 
of the Supreme Court, Suffolk County (St!tJ enclose!d), which 
held that ct school Lor.1rd ha::; the power to adopt rule~ to 
prohibit the use of tape r.eL:ocde.r:s at its 1111',~etings. tlowever, 
it is noted that the dec:i:,d.on declinc:d to deal with c;on­
i:>titutional i::;sues due to the vendency of litlgatioll on the 
subject. 

With respect to o ::;i Luctti.on iu wllicli 110 miuules are 
tak~n, please be aJvlsL::d thc1L §101 of the 01J<.::J1 Meetings Law 
requires that minule!:i mu::it ot'! tctken. Purther, a::;suminy that 
a public body has tape recorded its proceedings, the ta[Je 
recording is in my view acce::;silJle und~r the Fn::edom of 
Information Law. Although the original 1''reedom of lnformdtion 
Law failed to define "record," the , .. uuendments to the Law, 
eff~ctive January 1, 1978, define .. "record" to include "any 
.information kept, held, filed, produced or reproduced by, 
with or for an dgency or the stdte lcgiBlaLure, in any 
physical form whatsoever ... " '.fhe amended Law ia bcttied on a 
p.resumption of access and an agency mcty deny access only 
under circumstances specifit~J in the Law {see §87 (2)]. 
Since a tape recording of an opeu meetinl:J does not fall 
wit:hin any of the exceptioni:; Lo rights of access, 1t should 
in 111¥ opinion be made avililal>le. 

Enclo~~d for your c:u11Bidecdtion ctre copJt:!S or Lhe 
frtH:~dom of Information La.w, tile Open Meetings Law and c1 

paroph.let entitled 11The New Freedom of Information Law and 
ttPW to Use lt. 11 

l hope that I have bt!eH of some assistance. Should 
~ny fu,ther queations arise, please feel free to co11tact me. 

HJf,np 
Enoe. 

Sincerely, 

~tQ:j ,fu~ 
Hobert J. Freeman. 
E~ecutive Director 
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Martin A. Hotvet, Esq. 
Southern Tier Legal Services 
126 Pine Street 
corning, New York 14830 

Dear Mr. Hotvet: 

August 9, 1978 

Thank you for your interest in the Open Meetings 
Law, Your inquiry raises several questions regarding the 
status of the Social Services Committee of the Steuben 
County Board of Supervisors. 

According to your letter, the Social Services 
Committee, a standing committee of the County Board of 
Supervisors, held meetings unannounced and did not take 
minutes of the meetings. Consequently, your letter seeks 
advice regarding whether the meetings of the Committee in 
question were subject to th1= Open Meetings Law, whether 
notice was required, and whether minutes were required to 
be compiled. 

The Social Services Committee is in my opinion a 
public body subject to the Open Meetings Law in all re­
spects. The Law defines "public body" as: 

11 
••• any entity, for which a quorum is 

required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof •.• " [§97(2)]. 

By separating the quoted definition into its elements, one 
can conclude that a committee is a public ·body subject to 
the Law, 

First, a committee is an entity for which a quorum 
is required. Although there may neither be a statutory 
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provision nor a by- law that requires the presence of a 
quorum, §41 of the General Construction Law states in 
relevant part that: 

11 [W)henever . • . three or more persons 
are charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a majority 
of the whole number of such persons •.• at 
any meeting duly held upon reasonable 
notice to all of them, shall constitute 
a quorwn and not less than a majority of 
the whole number may perform and exercise 
such .•• duty. 11 

Therefore, although committees may not be specifical ly 
required to act by means of a quorum, §41 of the General 
Construction Law mandates that all public bodies act only 
by means of a statutory quorum. 

Second, does a committee "transact public business''? 
While it has been argued that committees do not take final 
action and therefore do not transact public business , this 
eommittee has consistently advised that the term "transact" 
does not necessarily imply that action is to be taken. 
Rather, according to an ordinary dictionary definition, 
"transact" means merely "to discuss" or "to carry on business." 
This opinion has been ratified by a recent decision of the 
Appellate Division, Second Department (Orange County 
Publications v. Council of City of Newburgh, NYLJ, January 
l2, 1978, p. 1; 401 NYS 2d 84). 

Third, the committees in question perform a govern­
mental function for a public corporation, Steuben County. 

Fourth, the debate in the Assembly regarding the 
bill that later became the Open Meetings Law clearly indi­
cates that it was the sponsor 's intent to include "committees, 
subcommittees, and other subgroups" within the scope of 
"public body 11 (see traqscript of Assembly debate, May 20, 
1976, pages 6268 to 6270). 

And fifth, two recent judicial decisions cited this 
Committee's contention that committees and advisory bodies 
are indeed public bodies subject to the Open Meetings Law 
in all respects (see Matter of MFY Legal Services, 402 NYS 
2d 510 (1978); Pissare v. city of Glens Falls, Supreme 
Court, Warren County, March 7, 1978). 
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Next, since the Committee in question is a public 
body subject to the Law, it is required to comply with the 
notice requirements appearing in §99. Subdivision (1) of 
§99 provides that notice of meetings scheduled at least 
one week in advance must be given to the public and the news 
media not less than 72 hours prior to the meeting. Sub­
division (2) of §99 states that notice of meetings scheduled 
less than a week in advance must be given to the public and 
the news media "to the extent practicable" at a reasonable 
time prior to the meeting. Consequently, notice must be 
given by public bodies prior to all meetings, regardless 
of whether the meetings are characterized as regularly 
scheduled, special or emergency, for example. 

And finally, §101 requires that minutes of meetings 
be compiled and sets minimum standards regarding their con­
tents. Subdivision (1) states that minutes "shall be taken~ 
at all open meetings 11 which shall consist of a record or 
summary of all motions, proposals, resolutions and any other 
matter formally voted upon and the vote thereon." Since 
public bodies may vote during a properly convened executive 
aes~ion, subdivision (2) of §!Di. requires that "minutes shall 
be taken at executive sessions of any action that is taken 
by formal vote which shall consist of a record or summary of 
the final determination of such action, and the date and 
vote thereon." Further, subdivision (3) requires that 
minutes of executive sessions be available to the public 
within one week of the executive session. 

It is also noted-that §87(3) (a) of the Freedom of 
Information Law requires that a voting record be compiled 
which identifies each member of a public body and the manner 
in which the member votes in each instance in which a vote 
ii:, taken. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

RD~!§:~ 
Executive Director 

RJF:nb 

cc: C. Eugene Davis 

Steuben County Board of Supervisors 
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Ms. Christa Talbot 
 

  

Dear Ms. Talbot: 

Thank you for your continuing interest in the Open 
Meetings Law. Your inquiry pertains to the interpretation 
of the notice provisions of the Open Meetings Law. 

Section 99 of the Law states in subdivision {1) that 
meetings scheduled at least a week in advance must be pre­
ceded by notice given to the public and news media not less 
than 72 hours prior to the meeting. If a meeting is 
scheduled less than a week in advance, subdivision {2} 
requires that notice must be given to the public and the 
news media 11 to the, extent practicable" at a reasonable time 
prior to the meeting. 

It is noted that the Open Meetings Law does not 
specify the means by which notice must be provided. Never­
theless, it is clear that the Law distinguishes between the 
public and the news media. Further, it is clear that the 
phrase 11 news media" is plural. Consequently, notice must 
be provided to the public and to at least two members of the 
news media. 

With respect to notice to the public, it has been 
suggested that a public body post a notice in one or more 
conspicuous locations that are designated for the purpose 
of informing the public of a meeting. Notice to the news 
media may be accomplished in a variety of ways, depending 
upon the circumstances. If, for example, an emergency 
meeting is called and there is insufficient time to print 
the notice in a newspaper, a public body must make reasonable 
efforts to provide notice to other members of the news media. 
For instance, in the case of a special meeting, a public 
body should in my opinion provide notice either by hand 
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delivery or by phone to at least two radio or TV stations 
that would likely make contact with the people interested 
in attending the meeting. 

In sum, the Open Meetings Law requires that notice 
be given to the public and the news media prior to all 
meetings, whether the meetings are characterized as regular, 
special or emergency. 

It is important to point out that the Open Meetings 
Law does not require that a public body pay to advertise a 
meeting. Specifically, §99(3) states that "[T)he public 
notice provided for by this section shall not be construed 
to require publication as a legal notice." Therefore, 
while a public body need not pay to publish a legal notice 
prior to a meeting, it must make efforts to give notice in 
the manner outlined in the preceding paragraphs. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: William G. Derenberger 

Walter c. Foulke 

Clifton Fuller 

Gary LaRouech 

Wayne D. Marks 

Donald H. Myers 

Sylvia Powers 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. William L. Matthes 
Editor and Publisher 
The Lookout 
Fishkill Road 
Hopewell Junction, New York 12533 

Dear Mr. Matthes: 

I am in receipt of your letter of August 12, 1978. 

Your letter indicates that my communication with 
you of August 9 implies that a reasonable notice need not 
be given to the public prior to a meeting. In this regard, 
the Committee has never taken such a stance and the Law 
clearly requires that notice be given by public bodies prior 
to all meetings. 

Further, the closing paragraph of my letter to you 
states that: 

" ••• it is my opinion that so-called 
'work sessions' are indeed meetings 
that must be open to the public, that 
such meetings must be preceded by 
compliance with the requisite notice 
provision of the Law (§99) and that 
executive sessions are portions of 
open meetings during which only those 
matters specified in the Open Meetings 
Law may be discussed." 

Although the mechanics for providing notice of meetings were 
not discussed, it was stated clearly that work sessions must 
be preceded by compliance with §99 of the Law, which requires 
that notice be given prior to all meetings. 
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When a meeting is scheduled at least a week in advance, 
§99(1) of the Law requires that notice be given to the 
public and news media at least 72 hours prior to the meeting. 
If a meeting is scheduled less than a week in advance, §99(2) 
requires that notice be given to the public and the news 
media "to the extent practicable" at a reasonable time prior 
to all meetings of public bodies, whether they are character­
ized as regular, special or emergency. 

I hope that the foregoing sufficiently clarifies 
my earlier letter. Should any further questions arise, please 
feel free to contact me. 

RJF:nb 

Robert J. Freeman 
Executive Director 
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Mrs. Dolores Chechek 
Trustee 
Wappingers Board of Education 
Miller Hill Road 
Hopewell Junction, New York 12533 

Dear Mrs. Chechek: 

Thank you for your continued interest in the Open 
Meetings Law. Your inquiry concerns the propriety of 
executive sessions held by the Wappingers Central School 
District Board of Education. 

According to the agenda appended to your letter, 
executive sessions were scheduled in advance and held to 
discuss the role of the Board and its Superintendent, as 
well as the role of the Board and its individual members. 

It is noted at the outset that §100(1) of the Open 
Meetings Law (see attached) prescribes a specific procedure 
for entry into executive session by public bodies. Based 
upon the agenda, it appears that the executive sessions in 
question were scheduled in advance of the actual convenings 
of the Board. In this regard, it is noted first that an 
executive session is not separate and distinct from an open 
meeting, but rather is a portion of an open meeting during 
which the public may be excluded [see Open Meetings Law, 
§97(3)]. Second, §100(1) of the Law states that: 

"(U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only ••. " 
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Consequently, a vote must be taken during an open meeting 
that is carried by a majority vote of the total membership 
of a public body in order to enter into executive session. 
Since a public body may not know in advance whether it will 
indeed have the capacity or the votes to call an executive 
session, a public body cannot in my view schedule an exec­
utive session in advance. 

In terms of substance, the executive sessions in 
question may or may not have been proper, depending upon 
the nature of the discussions. Relative to your inquiry, 
§100(1) (f) provides that a public body may convene an 
executive session to discuss: 

"the medical, financial, credit 
or employment history of any person 
or corporation, or matters leading 
to the appointment, employment, 
promotion, demotion, discipline, 
suspension, dismissal or removal 
of any person or corporation ••• " 

As stated by the Committee in its second annual report to 
the Legislature, the quoted exception "should be asserted to 
protect privacy rather than shield discussions regarding 
policy under the guise of privacy." In the context of the 
executive sessions to which you referred, discussions re­
garding the role of the Superintendent vis-a-vis the Board 
of Education and the role of the School Board vis-a-vis its 
members appear to be policy concerns that have little to do 
with the privacy of individuals. However, if, for example, 
the discussions were held to consider the subject matter 
permitted to be discussed by §100(1) (f) with respect to a 
specific individual or individuals, the executive sessions 
would in my opinion be proper. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

cc: Board of Education 

Theodore G. Sturgis 

Sincerely, 

~:rr-~ 
Robert J. Freeman 
Executive Dire.ctor 
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Mr. Paul A, Palmgren 
 

  

Dear Mr. Palmgren: 

Thank you for your continued interest in the Open 
Meetings Law. Your inquiry once again pertains to the 
status of work sessions held by the Jamestown School Board. 

In this regard, I have enclosed copies of both the 
leading judicial decision interpreting the Open Meetings 
Law and the Committee's second annual report to the Legis­
lature on the Open Meetings Law, which is consistent with 
the judicial decision. In Oran e Count Publications v. 
Newburgh, the Appellate Div sion e tat work sess ons 
are indeed meetings that must be open to the public under 
the Open Meetings Law. The decision discusses the defi­
nition of "meeting11 in some detail and will serve to an­
swer many of the questions that you might have regarding 
the scope of the term "meeting." 

Your letter indicates that executive sessions and 
work sessions are held by the Board on the same evening. 
Since a work session is a meeting, an executive session may 
be held during the work session if the subject matter for 
discussion appropriately falls within the framework provided 
by §100(1) of the Open Meetings Law. Nevertheless, it is 
noted that an executive session cannot in my view be 
"scheduled." Section 100(1) of the Open Meetings Law pro­
vides that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only ••. 11 
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Since it cannot be ascertained in advance that a majority 
of the total membership of a public body will vote to enter 
into executive session, it appears that a public body can 
never know in advance whether an executive session will 
indeed be held. Consequently, it is my opinion that exec­
utive sessions cannot be scheduled, but rather must be 
convened pursuant to the procedural requirements contained 
in the provisio~ quoted earlier. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Robert J. Freeman 
Executive Director 

C cc: Ralph Rasmusson 

(_ 
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Mr. Craig Robbins 
WBPM-FM, WGHQ News 
82 John Street 
Kingston, New York 12401 

Dear Mr. Robbins: 

Thank you for your interest in the Open Meetings Law. 
Your inquiry pertains to executive sessions held by a 
special committee appointed by the Kingston Common Council 
to investigate controversies involving Yosman Towers, a 
senior citizen apartment complex in Kingston. 

Your letter specifies that although a criminal in­
vestigation was initiated, the grand jury found no criminal 
wrongdoing. Consequently, at this juncture, it appears 
unlikely that criminal charges will result from the endeavors 
of the special committee. 

Three questions are raised. First, can a public body 
adjourn and meet again in executive session "without ever 
going public"? In this regard, "executive session" is de­
fined as that portion of a meeting during which the public 
may be excluded [§97(3)]. Consequently, it is clear that an 
executive session is not separate and distinct from an open 
meeting, but rather is a portion thereof. Furthermore, 
§100(1) of the Open Meetings Law specifies the procedure for 
entry into executive session and limits the subject matter 
that may be discussed in executive session. In terms of 
procedure, the cited provision states that: 

11 (U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or -areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only ••• " 



( 

C 

Mr. Craig Robbins 
August 21, 1978 
Page -2-

Therefore, when a public body adjourns, it must reconvene 
an open meeting and adhere to the requirements contained in 
the provision quoted above in order to enter into a new 
executive session. It is also noted that the notice 
required to be given pursuant to §99 of the Law must pre­
cede every meeting of a public body. 

Second, your letter indicates that votes were taken 
during a recent executive session. Consequently, you asked 
whether votes may be taken in executive session. As a 
general matter, a public body may vote during a properly 
convened executive session, so long as the vote does not 
deal with the appropriation of public monies. As such, if 
the special committee voted during an executive session held 
to discuss one or more of the matters permitted to be dis­
cussed under §100(1) (a) through (h) of the Open Meetings Law, 
it complied with the Law. It is emphasized, however, that 
action taken in executive session must be recorded pursuant 
to §101(2) of the Open Meetings Law, which states: 

11 IM]inutes shall be taken at executive 
sessions of any action that is taken 
by formal vote which shall consist of a 
record or summary of the final deter­
mination of such action, and the date 
and vote thereon; provided, however, 
that such summary shall not include any 
matter which is not required to be made 
public by the freedom of information law ••• " 

Moreover, subdivision (3) requires that minutes of executive 
sessions be compiled and made available within one week of 
the executive session. 

I realize that the provision quoted above makes 
reference to the ability to exelude any matter that is not 
required to be made available under the Freedom of Information 
Law. Nevertheless, both the original Freedom of Information 
Law and the new Freedom of Information Law have provided that 
agency determinations be made available. Therefore, there 
are in my view few instances in which minutes of executive 
sessions would be deniable under the Freedom of Information 
Law. In some situations, there may be portions of minutes 
that may be withheld. For example, identifying details might 
be deleted from minutes in order to protect against dis­
closures that could result in unwarranted invasions of personal 
privacy. 
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. And third, since the grand jury found no criminal 
wrongdoing, you asked how the eommittee could apply §100 
(1) (c) as the basis for entry into executive session. 
Section 100(1) (c) provides that a public body may enter into 
executive session to discuss: 

11 information relating to current or 
future investigation or prosecution 
of a criminal offense which would 
imperil effective law enforcement 
if disclosed ••• " 

Since the possibility of criminal action has all but dis­
appeared, I do not believe that the quoted provision could 
appropriately be envoked to enter into executive session. 
Consequently, §100(1) (c) could not in my view be a proper 
ground for executive session under the circumstances de­
scribed in your letter. 

However, a different ground for executive session 
might be raised during the course of the study by the 
Committee. Specifically, §100(1) (f) provides that a public 
body may enter into executive session to discuss: 

"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, pro­
motion, demotion, discipline, sus­
pension, dismissal or removal of any 
person or corporation ••. " 

Although the quoted provision is somewhat broad, it is the 
Committee's contention that it is intended to protect personal 
privacy. Consequently, a discussion regarding individuals 
generally or procedures to be adopted by the Committee for 
the purpose of interviewing individuals would not in my 
opinion fall within the scope of §100(1) (f). However, if 
the Committee engages in discussion regarding a particular 
individual or individuals, such as matters leading to the 
demotion or discipline of a particular public employee, such 
discussion could in my view be conducted during an executive 
session. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Enc. 

Si7YTf~lr, 
Ro~f~ 
Executive Director 

cc: Common Council, City of Kingston 
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Dear Mr. Palker: 

August 22, 1978 

Thank you for your interest in the Open Meetings Law. 
Your letter raises questions regarding the interpretation 
and practices of the Kings Park School Board relative to the 
Law. 

L First, I have reviewed the position statement att_ached 
to your letter that was adopted by the Board concerning the 
Open Meetings Law. Your question concerns that portion of 
the statement which provides that the Law: 

( 

" ••. does not preclude infonnal 
meetings of board of education 
members for pu~poses other than 
to transact public business, 
Consequently, the Board of Education 
shall meet as necessary as a com­
mittee of the whole or as sub­
committees for any purpose other 
that the transacting of public 
business. Such other COJ11I11ittee or 
sub-committee sessions are not within 
the definitions or the requirements 
of the Open Meetings Law." 

I disagree with the contentions appearing in the quoted 
statement. 

The phrase "transacting public business" within the 
definition of "meeting" [§97(1)] has resulted in numerous 
problems of interpretation. Nevertheless, the Committee has 
consistently advised that the term "transact" does not infer 
an intent to take action, but rather should be construed 
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according to its ordinary dictionary definition, i.e. to 
discuss or to carry on business. This contention is 
bolstered by the leading appellate court determination 
rendered under the Open Meetings Law. In Orange Publications 
v. Newburgh (60 AD 2d 409), the Appellate Division, Second 
Department (which includes Suffolk County within its juris­
diction) discussed the definition of "meeting" in great 
detail and stated that: 

11 [T]he dictionary meaning of the 
word 'transact' is to 'carry on 
business' (Webster's Third New Int 
Dictionary). The phrase 'officially 
transacting public business', there­
fore, when read in conjunction with 
the Open Meetings Law's legislative 
declaration, contemplates a broad 
view extending not only to the taking 
of an official vote, but also to 
peripheral discussions surrounding 
the vote ••• " (id. at 415). 

Further, the controversy with which the Court dealt concerned 
the status of so-called "work sessions" held by a city 
council. Although the city council argued that work sessions 
held solely for the purpose of discussing and without an 
intent to take action were outside the scope of the Open 
Meetings Law, the decision unanimously held to the contrary. 

The position statement indicates that the Board 
feels that it can meet as a "committee of the whole" or in 
sub-committees to discuss school board business in private. 

<
In my opinion, the phrase "committee of the whole" is merely 
a synonym for the Board itself. Moreover, committees and 
sub-committees are in my view themselves public bodies 
subject to the Open Meetings Law in all respects. Two 
recent cases held that advisory bodies with no power to take 
finai action are indeed public bodies that must comply with 
the Law (see MFY Legal Services v. Toia, 402 NYS 2d 510 and 
Pissare v. City of Glens Falls, Supreme Court, Warren County, 
March 7, 1978). Further, the transcript of debate in the 
Assembly that preceded passage of the Open Meetings Law 
indicates that it .was the sponsor's intention to include 
"committees, sub-committees and other sub-groups" within the 
scope of the definition of "public body" (Transcript of 
Assembly Proceedings, ·May 20, 1976, pp. 62-68-6270). 
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Your second question indicates that the Board 
recently adjourned a "public meeting for a private meeting11 

and that neither a motion nor a vote was taken. After 
approximately one half hour, the Board returned-and announced 
its decision. In this regard, the Open Meetings Law includes 
a procedure for entry into executive session and limits the 
subject matter appropriate for discussion in executive session. 
Specifically, §100(1) provides that: 

11 [U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only .•• " 

Having reviewed the grounds for executive session permitted 
by paragraphs (a) through (h) of §100(1), it appears that a 
discussion of class size could not appropriately be discussed 
behind closed doors. 

Enclosed for your consideration are copies of the 
Open Meetings Law, the Committee's second annual report to 
the Legislature on the subject, and the Orange Publications 
decision to which reference was made earlier. Copies of 
the same as well as this opinion will be sent to the School 
Board. 

I hope that I have been of some assistance. Should 
any further questions arise,- please feel free to contact me. 

RJF:nb 
Encs. 

cc: Kings Park School Board 

Robert J. Freeman 
Executive Director 
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Ms. Chris Anderson 
Policy Council Member 
Essex County Head Start 
P.O. Box 19-B 
Wilmington, New York 12997 

Dear Ms. Andersons 

August 24, 1978 

( 

Your letter addressed to Attorney General Lefkowitz 
has been transmitted to the Committee on Public Access to 
Records, which is responsible for advising with respect to 
the Open Meetings Law. 

(_ . 

The question you have raised pertains to the status 
of the Essex County Head Start Policy Council under the 
Open Meetings Law. According to your letter and our con­
versation of August 23, the Policy Council is the creation 
of the Committee for Economir, Improvement of Essex County, 
Inc., which is the Community Action Program (CAP) for Essex 
County and is a not-for-profit corporation. 

Although the Policy Council receives government 
funding and bears a close relationship to government, it 
is not in my opinion a governmental entity. As such, the 
definition of "public body" appearing in §97(2) of the 
Open Meetings Law (see attached) does not in my view include 
the Policy Council within its scope. Consequently, the 
provision of the Policy Manual to which you referred in your 
letter is unaffected by the Open Meetings Law. 

I have discussed your inquiry with representatives 
of the Division of Economic Opportunity in the Department 
of State, who concur with my opinion. 
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I hope that I have been of some assistance. Should 
any further questions arise; please feel free to contact 
me. 

RJF:nb 
Enc. 

cc: Attorney General Lefkowitz 

Sincerely, 

~.~ 
Robert J. Freeman 
Executive Director 
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Joseph F. Lisa, Esq. 
The Temporary State Commission 

on Rental Housing 
P.O. Box 7020 
Alfred E. Smith State Office 

Building 
Albany, New York 12225 

Dear Mr. I,isaa 

Thank you for your interest in complying with the 
Open Meetings Law. Your inquiry concerns the status of 
the Temporary Commission on Rental Housing created by 
Chapter 203 of the Laws of 1977 under the Law. 

Questions have arisen due to a provision in the 
enabling legislation which states that the Commission 
"may sit at any place within the state and hold either 
public or private hearingsu [§4(c), Ch. 203, L. 1977]. 
The cited provision also states that the Commission "shall 
generally have, posaess and exercise all of the powers of 
a legislative committee." 

During our initial discussions of the matter, I 
attempted to explain that there may be a distinction be­
tween a "hearing" and a 11meeting 11 as defined by §97(1) of 
the Open Meetings Law. 11Meeting" is defined as "the formal 
convening &fa publie body for the purpose of officially 
transacting public business." Despite the vagueness of the 
definition (i. e ,. when does a public body II formally II convene 
or "officially transact" public business?), the Committee 
and the leading judicial determination have construed the 
definition broadly, in order that it encompasses any 
gathering of a quorum of a public body, preceded by reason­
able notice to all the members, for the purpose of carrying 
on its business [see Orange Publications v. Newburgh, 60 
AD 2d 409 (1978)]. Moreover, the legislative declaration 
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in the Open Meetings Law (§95) states that the Law is intended 
to enable the public to attend and listen to the deliberations 
and decisions that go into the making of public policy. 

A hearing, on the other hand, may be viewed from a 
different perspective. In Chapter 203 of the Laws of 1977, 
reference is made in the context of the ability of the 
Commission to hold public and private hearings to the power 
to administer oaths, take testimony, subpoena witnesses, and 
compel the production of records. In such a context, it 
would appear that hearings are held for reasons other than 
deliberation, i.e., to elicit testimony or obtain evidence 
regarding the Commission's area of inquiry. Further, a 
meeting requires the presence of at least a quorum of a 
public body; a hearing, according to §§60 and 61 of the 
Legislative Law, may be held by as few as two members of a 
legislative committee or sub-committee. Therefore, while a 
meeting may never be held with less than a quorum present, a 
hearing, which does not involve the deliberative process of 
the Commission, may be conducted with only two members present. 

In view of the distinction between a meeting and a 
hearing, it is my opinion that meetings of the Commission 
held for the purpose of deliberating as a body, and when there 
is no intent to call wi tnesses or elicit testimony, are sub­
ject to the Open Meetings Law in all respects. Therefore, 
the provision concerning the ability to hold private hearings 
could not in my view be envoked regarding a meeting as de­
scribed in the preceding sentence. 

A hearing, however, -which is held by the Commission 
or at least two of its members for the purpose of calling 
witnesses, or otherwise acting in its investigative capac­
ity, could be held in private, regardless of the number of 
Commission members present. This is not to say that such 
hearings must always be conducted in private, for Chapter 
203 gives discretion to the Commission to conduct such 
investigative inquiries either publicly or in private. 

Such hearings may be held in private, even if a 
quorum of its members is present, because §105(1) of the 
Open Meetings Law, which deals with construction with other 
laws, states that: 

"[A]ny provision of a charter, admin­
istrative code, local law, ordinance, 
or rule or regulation affecting a 
public body which is more restrictive 
with respect to public access than this 
article shall be deemed superseded 
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hereby to the extent that such pro­
vision is more restrictive than this 
article." 

Stated differently, the Open Meetings Law supersedes all 
more restrictive provisions of law, except statutes. Since 
Chapter 203 is a statute, the Open Meetings Law does not 
supersede its provisions. It is reemphasized, however, that 
the ability to hold private hearings pertains only to hearings 
and does not in any way affect the ability of the Commission 
to close its meetings. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Ro~rl~ 
Executive Director 

RJF:nb 
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August 29, 1978 

Mr. Norman Philip Green 
Post-Journal 
Dunkirk Bureau 
72 Orchard Street 
Fredonia, New York 14063 

Dear Mr. Green: 

Thank you for your interest in the Open Meetings 
Law. Your inquiry concerns the status of the Citizens 
Advisory Committee created by the Board of Trustees of the 
Village of Fredonia and the Conunittee's capacity to enter 
into executive session, 

First, for reasons that will be detailed later, I 
believe that the Citizens Advisory Conunittee is a public 
body subject to the Open Meetings Law in all respects. 

Second, the phrase "executive session" has been in 
existence for years. Nevertheless, it was never defined 
until the enactment of the Open Meetings Law, which became 
effective in 1977. "Executive session" is defined by §97(3) 
of the Law (see attached} as that portion of a meeting during 
which the public may be excluded. Since all meetings must 
be convened as open meetings, it is clear that an executive 
session is not separate and distinct from a meeting, but 
rather is a portion thereof. 

Whether a public body is advisory in nature or is a 
governing body, it may enter into executive session. However, 
§100(1) of the Law specifies the procedure for entry into 
executive session and limits the areas of discussion appro­
priate for executive session. In relevant part, the cited 
provision states that: 

"[U]pon a majority vote of its ,total 
membership, taken in an open meeting 
prusuant to a motion identifying the 
general area or areas of the subject 
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or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only .•. " 

As such, it is clear that a public body may enter into ex­
ecutive session only when a motion is made to do so during 
an open meeting, that the motion must be carried by a ma­
jority vote of the total membership of the body, and that 
the subject matter intended to be discussed must be identified. 

In sum, the Citizens Advisory Committee may enter into 
executive sessions, but the executive sessions must be held 
in compliance with the Open Meetings Law. Consequently, the 
so-called "executive sessions" held after a meeting that are 
closed to the public in my view violate the Open Meetings 
Law. Similarly, the closed sessions held in private homes 
of the members represent a violation of the Open Meetings Law, 
because all meetings must be convened as meetings open to the 
general public. Further, §98(b) provides that public bodies 
must make reasonable efforts to hold meetings in facilities 
that permit barrier-free access to the physically handicapped . 

Next, the Citizens Advisory Conrrnittee of Fredonia is 
in my opinion a public body subject to the Open Meetings Law 
in all respects. The Law defines "public body" as: 

" ••• any entity, for which a quorum is 
required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof ... " [§97(2)]. 

By separating the quoted definition into its elements, one 
can conclude that a committee is a public body subject to 
the Law. 

First, a committee is an entity for which a quorum 
is required. Although there may neither be a statutory 
provision nor a by-law that requires the presence of a 
quorum, §41 of the General Construction Law states in 
relevant part that: 

"[W]henever ••• three or more persons 
are charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a majority 
of the whole number of such persons ••• at 
any meeting duly held upon reasonable 



( 

( 

(_ 

Mr. Norman Philip Green 
August 29, 1978 
Page -3-

notice to all of them, shall constitute 
a quorum and not less than a majority of 
the whole number may perform-and exercise 
such ••• duty. " 

Therefore, although committees may not be specifically 
required to act by means of a quorum, §41 of the General 
Construction Law mandates that all public bodies act only 
by means of a statutory quorum. 

Second, does a connnittee "transact public business"? 
While it has been argued that committees do not take final 
action and therefore do not transact public business, this 
Committee has consistently advised that the term "transact" 
does not necessarily imply that action is to be taken. 
Rather, according to an ordinary dictionary definition, 
"transact" means merely ''to discuss II or "to carry on business." 
This opinion has been ratified by a recent decision of the 
Appellate Division, Second Department (Orange County 
Publications v. Council of Cit of Newbur h, NYLJ, January 

2, 1978, p. 1; 40 NYS 2 4 . 

Third, the Committee in question performs a govern­
mental function for a public corporation, the Village of 
Fredonia. 

Fourth, the debate in the Assembly regarding the 
bill that later became the Open Meetings Law clearly indi­
cates that it was the sponsor's intent to include "committees, 
subcommittees, and other subgroups" within the scope of 
"public body 11 (see transcript of Assembly dehate, May 20, 
1976, pages 6268 to 6270). 

And fifth, two recent judicial decisions cited this 
Committee's contention that committees and advisory bodies 
are indeed public bodies subject to the Open Meetings Law 
in all respects (see Matter of MFY Legal Services, 402 NYS 
2d 510 (1978); Pissare v. City of Glens Falls, Supreme Court, 
Warren County, March 7, 1978). The Pissare decision cited 
in the previous sentence dealt with a citizens advisory 
committee that appears to be similar to the committee described 
in your letter. A copy of the decision is attached. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Ence. 

St,;,ely~• 0 
Robert f Free~ 
Executive Director 

cc: Board of Trustees, Village of Fredonia 
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Mr. Richard M. Kessel 
 
  

Dear Mr. Kessel: 

Thank you for your continued interest in the Open 
Meetings Law. Your inquiry pertains to the status of a 
discussion held by the Nassau County Board of Supervisors 
relative to the passage of the Nassau Conununity College 
budget. 

According to your letter, approximately one half 
hour after convening a scheduled meeting of the Board of 
Supervisors, the Presiding Chairman of the Board declared 
a fifteen minute recess for 11discussion relating to passage 
of the budget." Your letter indicates that Mr. D'Amato, 
the Presiding Chairman, described the gathering as a "work 
session II and thereaf te_r he and the remaining members of the 
Board retired to another room. You wrote further that 
Mr. D'Amato explained that the work session was ~eing held 
to discuss "questions and clarifications" concerning the 
proposed budget. Upon your request for permission to join 
the Board for the discussion, you and a Newsday reporter 
were refused entry. 

In conjunction with the factual situation presented 
in your letter, the following questions have been raised: 
first, was the Board's procedure proper; second, should 
minutes have been kept; third, were you entitled to attend 
the so-called "work session" or recess; and fourth, did 
the Board of Supervisors violate the Open Meetings Law? 

First, as described in your letter, the Board of 
Supervisors in my opinion failed to comply with the pro­
cedural requirements of the Open Meetings Law. Section 
98(a) of t~e Law provides that all meetings of public bodies 
must be convened as open meetings, except that executive 
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sessions may be called in accordance with the requirements 
set forth in §100 of the statute. Section 100(1) specifies 
the procedure for entry into executive session and limits 

·the subject matter appropriate for discussion behind closed 
doors. In relevant part, §100(1) provides that: 

"[UJpon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only •.• " 

In view of the foregoing, a public body must vote during an 
open meeting to enter into executive session, the vote must 
be carried by a majority vote of its total membership, and 
the motion must identify the general area of intended dis­
cussion, which must be consistent with one or more of the 
areas of discussion that may be held in executive session 
listed in paragraphs (a) through (h) of §100(1). Moreover, 
upon review of the categories of discussion appropriate for 
executive session, it appears that none could properly have 
been cited by the Board. The discussion of the budget 
apparently was a policy matter inconsistent with any of the 
grounds for executive session listed in the Law. 

Further, although the definition of "meeting" in the 
Law [§97{1)] is somewhat unclear, the Second Department, 
Appellate Division, which includes Nassau County within its 
purview, has held that "work sessions" are indeed meetings 
subject to the Open Meetings Law in all respects [see Orange 
Publications v. Newburgh 60 AD 409]. The decision specified 
that any convening of a quorum of a public body preceded by 
reasonable notice to each of the members for the purpose of 
discussing its business is subject to the Law, whether or 
not there is an intent to take action. In discussing the 
status of "work sessions" and similar gatherings, the Court 
stated: 

~[w]e believe that the Legislature 
intended to include more than the mere 
formal act of voting or the formal ex­
ecution of an official document. Every 
step of the decision-making process, in­
cluding the decision itself, is a necessary 
preliminary to formal action. Formal acts 
have always been matters of public record 
and the public has always been made aware 
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of how its officials have voted on an 
issue. There would be no need for this 
law if this was all the Legislature in­
tended, Obviously, every thought, as 
well as every affirmative act of a public 
official as it relates to and is within 
the scope of one's official duties is a 
matter of public concern. It is the 
entire decision-making process that the 
Legislature intended to affect by the 
enactment of this statute" (id. at 415}. 

The Court also stated that: 

"[C]learly casual encounters by members 
do not fall within the open meetings 
statutes. But an informal 'conference' 
or 'agenda session' does, for it permits 
'the crystallization of secret decisions 
to a point just short of ceremonial 
acceptance'" (id. at 416). 

To further bolster the contention that the discussion that 
you described, regardless of how denominated or characterized, 
is subject to the Law, the Court stated: 

"[I]f the legislative intent was to 
permit public bodies to convene at 
gatherings that they themselves inter­
preted to be informal, during which they 
would discuss the business of the public 
body, then the New York State Legislature 
would not have provided for executive 
sessions. The very mechanis~ for an ex­
ecutive session, in and of itself, suggests 
that the Legislature wanted to provide for 
the possibility of a private working 
session in the absence of the public eye, 
but only under the express conditions 
and enumerated purposes contained therein" 
(id. at 417). 

Based upon the holding in the Newburgh decision, your 
third question regarding your right to attend the work sessio~ 
must be answered affirmatively. In addition, your fourth 
question, which deals with whether the gathering by the 
Supervisors violated the Law, must in my opinion also be 
answered a~firmatively. 
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With respect to your second question, concerning the 
compilation of minutes, §101(2) of the Law states that: 

"IM]inutes shall be taken at executive 
sessions of any action that is taken by 
forma l vote which shall consist of a 
record or summary of the final deter­
mination of such action, and the date 
and vote thereon ••• " 

As I read the Law, if no action is taken during executive 
session, minutes need not be compiled. Conversely, if 
action is taken during executive session, minutes must be 
compiled in accordance with the provision quoted above. 
Implicit in the quoted provision is the notion that an 
executive session has been properly convened. The events 
that you described, however, indicate that the session in 
question was improperly convened. As such, §101(2) appears 
to be of minimal relevance. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Board of Supervisors, 
Nassau County 

Sincerely, 

~~.r~ 
Robert J. Freeman 
Executive Director 
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Ms. Nancy Connell 
Albany Times Union 
645 Albany-Shaker Road 
Albany, New York 12201 

Dear Ms. Connell: 

Thank you for your interest in compliance with the 
Open Meetings Law. Your inquiry pertains to the ability 
of the Board of Managers of Glenridge Hospital to enter 
into executive session to discuss its operational budget. 

According to your letter and our conversation, you 
are concerned that the Board may attempt to discuss the 
budget during an executive session on the ground that the 
discussion deals with "personnel". In my opinion, a dis­
cussion of personnel generally, as opposed to a discussion 
of specific individuals , must be held during an open meet­
in9 in full view of the public. 

It is noted initially that §98(a) of the Open Meet­
ings Law requires that all meetings be convened as open 
meetings. Second, "executive session" is defined by §97(3) 
of the law to mean that portion of an open meeting during 
which the public may be excluded. Third, §100(1) (a) through 
(h) specifies and limits the areas of discussion appropriate 
for executive session. And fourth, a public body must 
follow the procedure set forth in Sl00(l) of the Law in 
order to enter into executive session. 

Specifically, the cited provision states that: 

11 [U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only ... 11 
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As such, a public body may enter into executive session 
only by means of a motion carried by a majority of its 
total membership that identifies the general areas of 
intended discussion. 

Of the subjects listed in the law appropriate 
for executive session, relevant to your inquiry is §100 
(1) (f), which states that a public body may enter into 
executive session to discuss: 

"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, promotion, 
demotion, discipline, suspension, dis­
missal or removal or any person or 
corporation ••• 11 

It is noted that the word "personnel 11 does not appear 
in the quoted provision. Moreover, the Committee has 
consistently advised that the language in question is 
intended to protect privacy, rather than shield discussions 
regarding policy under the guise of privacy. For example, 
a discussion concerning the possible dismissal of a public 
employee due to incompetence would involve his or her em­
ployment history and would be a matter that might lead 
to the employee's suspension or dismissal. In that circum­
stance, the discussion could be held in executive session, 
for the privacy of a named employee could be invaded. 
Contrarily, a discussion regarding personnel generally in 
which specific individuals are not cited should in my 
view be discussed publicly, for the privacy of individuals 
wou¼d-n0t~ be-a consideration. ~---------------------

In the situation that you described, it appears 
that the Board of Managers would be discussing its budget 
in general terms. While it is possible that the dis­
cussion may involve personnel in a tangential and in­
direct manner, such as the dismissal of staff for budgetary 
reasons, it would not identify particular individuals or 
infringe upon personal privacy. In sum, if the Board 
intends to discuss the budget in relation to personnel 
generally, rather than specifically, it cannot in my 
opinion appr~priately convene an executive session. 
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I hope that I have been of some assistance. Should 
any further questions arise , please feel free to contact me . 

RJF :jm 

CC: William Hall 
Francis J. Juracko 

Sincri,:•~t :j, ~e ~ -
Robert J. Freeman 
Executive Director 
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Ms. Annette LaBelle 
 

   

Dear Ms. LaBelle: 

I am in receipt of your letter and the correspondence 
attached thereto. 

It is noted at the outset that I have been dealing 
with Mr. Byer of the Westchester County Attorney's Office 
for approximately four years. Based upon my experience, I 
believe that Mr, Byer is serious about his job and performs 
his duties well. Consequently, I doubt that he is "stalling" 
for time in conjunction with your request for an opinion. 

With respect to your ability to attend committee 
meetings, as you are aware, this Committee has advised that 
committees are public bodies subject to the Open Meetings Law 
in all respects. This contention is bolstered by two judicial 
decisions with which you are familiar, as well as a statement 
made by the sponsor of the Law during the debate on the floor 
of the Assembly prior to its passage. Assemblyman Joseph Lisa 
stated unequivocally that he intended the definition of ,,public 
body" to include 11comrnittees, subcommittees and other sub­
groups" (see transcript of Assembly debate, May 20, 1976, 
pp 6868-6870). tn view of the clear intent of the Legislature, 
I do not believe that you need "permission" or a determination 
by the County Attorney to attend committee meetings of the 
County Legislature. I suggest that you simply attend if that 
is possible. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

sy;i~~ely, 
Ronw-&~ 
Executive Director 

RJF;nb 
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Arthur J. Selkin 
Town Attorney 
Town of Yorktown 
Town Hall 
363 Underhill Avenue 
Yorktown Heights, New York 10598 

Dear Mr, Selkin; 

Thank you for your interest in complying with the 
Open Meetings Law. Your inquiry concerns the ability of a 
public body to take action regarding proposed litigation 
during an executive session. 

As a general matter, I believe that a public body 
may vote during a properly convened executive session, 
unless the vote pertains to the appropriation of public 
moneys. Specifically, §98(a) of the Law requires that 
meetings be convened as open meetings. Section 97(3) 
defines "executive session" as that portion of an open 
meeting during which the public may be excluded. Further, 
§100(1) specifies the procedure required for entry into 
executive session and limits the topics that may be con­
aidered in executive session. 

In terms of procedure, §100(1) in relevant part 
states that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote sha ll be taken to appro­
priate public moneys ••• " 
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Although not specifically stated, I believe that the pro­
vision quoted above implicitly provides. that a public 
body may take action during executive session, except when 
the action concerns the appropriation of public funds. 
Section 101(2) of the Law pertaining to minutes tends to 
bolster this contention, for it makes specific reference 
to the compilation of minutes reflective of action taken 
by formal vote during executive session. It is noted that 
minutes of executive sessions must be made available within 
one week of an executive session. 

Viewing the ability to vote behind closed doors from 
an historical perspective, §100(1) of the Open Meetings Law 
represents a departure from past practices. Prior to the 
enactment of the Open Meetings Law, both the Attorney General 
and the Comptroller advised that public bodies at the 
municipal level must vote in public {see e.g., 1966 Atty. 
Gen. (Inf.) 971 1970 Op. Atty. Gen. March 18; Op. St. Compt. 
363, 1962; 19 Op, St. Compt. 40, 1963; 25 Op. St, Compt. 
88, 1969]. 

In sum, I believe that the Open Meetings Law permits 
a public body to vote during a'properly convened executive 
session, except as otherwise noted. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Sincerely, 

(k,J J, fv.Lt--__ 
Robert J. Freeman 
Executive Director 
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Arthur J. Selkin 
Town Attorney 
Town of Yorktown 
Town Hall 
363 Underhill Avenue 
Yorktown Heights, New York 10598 

Dear Mr, Selkin; 

Thank you for your interest in complying with the 
Open Meetings Law. Your inquiry concerns the ability of a 
public body to take action regarding proposed litigation 
during an executive session. 

As a general matter, I believe that a public body 
may vote during a properly convened executive session, 
unless the vote pertains to the appropriation of public 
moneys. Specifically, §98(a) of the Law requires that 
meetings be convened as open meetings. Section 97(3) 
defines "executive session" as that portion of an open 
meeting during which the public may be excluded. Further, 
§100(1) specifies the procedure required for entry into 
executive session and limits the topics that may be con­
sidered in executive session. 

In terms of procedure, §100(1) in relevant part 
states that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only, 
provided, however, that no action by 
formal vote shall be taken to appro­
priate public moneys ... " 
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Although not specifically stated, I believe that the pro­
vision quoted above implicitly provides. that a public 
body may take action during executive session, except when 
the action concerns the appropriation of public funds. 
Section 101(2) of the Law pertaining to minutes tends to 
bolster this contention, for it makes specific reference 
to the compilation of minutes reflective of action taken 
by formal vote during executive session. It is noted that 
minutes of executive sessions must be made available within 
one week of an executive session. 

Viewing the ability to vote behind closed doors from 
an historical perspective, §100(1) of the Open Meetings Law 
represents a departure from past practices. Prior to the 
enactment of the Open Meetings Law, both the Attorney General 
and the Comptroller advised that public bodies at the 
municipal level must vote in public Isee e.g., 1966 Atty. 
Gen. (Inf.) 97; 1970 Op. Atty. Gen. March 18; Op. St. Compt. 
363, 1962; 19 Op. St. Compt. 40, 1963; 25 Op. St. Compt. 
88, 1969]. 

In sum, I believe that the Open Meetings Law permits 
a public body to vote during a properly convened executive 
session, except as otherwise noted. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Sincerely, 

I I O ' A ')' tu1 T' (0}{_!\_,t ~-
Robert J, Freeman 
Executive Director 
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Ms. Susan Gottesman 
Lindskoog Road 
Coeymans Hollow, New York 

Dear Ms. Gottesman: 

12046 

Thank you for your interest in compliance with the 
Open Meetings Law. In conjunction with our conversation 
of September 6 and your correspondence, your inquiry per­
tains to the propriety of an executive session held by 
the Ravena, Coeymans, Selkirk School Board. 

First, although your letter to the President of 
the Board of Education cites "the New Freedom of Information 
Law", it is important to distinguish between the Freedom of 
Information Law, which was recently amended, and the Open 
Meetings Law. The former pertains to access to records 
in possession of government; the latter pertains to access to 
meetings of public bodies. Enclosed are copies of both 
statutes. 

Second, the Open Meetings Law requires that all 
meetings be convened as open meetings [see Open Meetings 
Law, §98(a)]. Section 97(3) of the Law defines "executive 
session" as that portion of an open meeting during which 
the public may be excluded. Furthe~ §100(1) sets forth 
the procedure that public bodies must follow in order to 
enter into executive session. Paragraphs (a) through (h) 
of §100(1) specify and limit the areas of discussion appro­
priate for executive session. The provision that you cited 
in your letter to Mr. Archibald was one among the eight 
areas of discussion that may be held in executive session. 

Third, in relevant part, §100(1) of the Law states 
that: 
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[U)pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a 
public body may conduct an executive 
session for the below enwnerated 
purposes only ••• " 

In view of the foregoing, prior to entry into executive 
session, a motion must be carried by a majority vote of 
the total membership of a public body that identifies 
the general area or areas of intended discussion, and 
the areas identified must be consistent with those enumer­
ated in the Law. 

Under the circumstances described in your letter, 
a discussion of a letter addressed to the School Board 
from the Town Supervisor without further explanation would 
not in my view be reflective of a proper rationale for 
entry into executive session. 

I hope that I have been of some assistane. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

SilL ,5. bni-----
Robert J. Freeman 
Executive Director 

CC: Prescott D. Archibald, President 
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Ms. Annette La Belle 
   

  

Dear Ms. La Belle; 

• 

I am in receipt of your letter of September 6. 
Once again, your inquiry concerns the status of committees 
under the Open Meetings Law. Your letter indicates that 
Westchester County is inclined to decide on a case by 
case basis whether committee meetings should be open to 
the public. 

In my opinion, committees are public bodies sub­
ject to the Open Meetings Law in all respects. The Open 
Meetings Law defines "public body" as: 

" ••• any entity, for which a quorum is 
required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
o:r department thereof ••. " [ §9 7 (2)] • 

By sepa~ating the quoted definition into its elements, 
one can conclude that a committee is a public body sub­
ject to the Law. 

~ .. ' 

First, a committee is an entity for which a quorum 
is r 7q~ired. Although there may neither be a statutory 
provision nor a by-law that requires the presence of a 
quorum, §41 of the General Construction Law states in 
relevant part that: 
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11 [W]henever ••• three or more persons 
are charged with any public duty to be 
performed or exercised by them jointly 
or as a board or similar body, a majority 
of the whole number of such persons ••. at 
any meeting duly held upQn reasonable 
notice to all of them, shall constitute 
a quorum and not less than a majority of 
the whole number may perform and exercise 
such .•. duty." 

Therefore, although committees may not be specifically 
required to act by means of a quorum, §41 of the General 
Construction Law mandates that all public bodies act only 
by means of a statutory quorum. 

Second, does a committee "transact public business"? 
While it has been argued that committees do not take final 
action and therefore do not transact public business, this 
Committee has consistently advised that the term "transact" 
does not necessarily imply that action is to be taken. 
Rather, according to an ordinary dictionary definition, 
t•transact" means merely "to discuss" or "to carry on business. 11 

This opinion has been ratified by a recent decision of the 
Appellate Division, Second Department (Orange County 
Publications v. Council of City of Newburgh, NYLJ, January 
12, 1978, p. l; 401 NYS 2d 84). 

Third, committees perform a -governmental function 
for a public corporation, in this instance, Westchester 
County. 

Fourth the debate in the Assembly regarding the 
bill that later b~came the Open Meetings Law clearly indi­
cates that it w9 s the sponsor's intent to include "committees, 
subcommittees, .,and other subgroups" within the scope of 
"public body" (see transcript of Assembly debate, May 20, 
1976, pages 6268 to 6270). 

And fifth, two recent judicial decisions cited this 
Committee's contention that committees and advisory bodies 
are indeed public bodies subject to the Open Meetings Law 
in all respects (see Matter of MFY Legal Services, 402 NYS 
Court, Warren County, March 7, 1978). 
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Next, since committees are public bodies subject 
to the Law, they are required to comply with the notice 
requirements appearing in §99. Subdivision (1) of §99 
provides that notice of meetings scheduled at least one 
week in advance must be given to the public and the news 
media not less than 72 hours prior to the meeting. Sub­
division (2) of §99 states that notiae of meetings scheduled 
less than a week in advance must be given to the public and 
the news media "to the extent practicable" at a reasonable 
time prior to the meeting. Consequently, notice must be 
given by public bodies prior to all meetings, regardless 
of whether the meetings are characterized as regularly 
scheduled, special or emergency, for example. 

And finally, §101 requires that minutes of meetings 
be compiled and sets minimum standards regarding their con­
tents. Subdivision (1) states that minutes "shall be taken" 
at all open meetings .. which shall consist of a record or 
summary of all motions, proposals, resolutions and any other 
matter formally voted upon and the vote thereon." Since 
public bodies may vote during a properly convened executive 
session, subdivision (2) of §101 requires that "minutes shall 
be taken at executive sessions of any action that is taken 
by formal vote which shall consist of a record or summary of 
the final determination of such action, and the date and 
vote thereon." Further, subdivision (3) requires that 
minutes of executive sessions be available to the public 
within one week of the executive session. 

It is also noted that §87(3) (a) of the Freedom of 
Information Law requires that a voting record be compiled 
which identifies each member of a public body and the manner 
in which the member votes in each instance in which a vote 
is taken. 

I hope t;.hat I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

R{,;.,;t~. Gu,~ 
RJb~rt J. Freeman --
Executive Director 

RJF: jm 

cc: Alfred B. DelBello, County Executive 
Gordon Burrows, Assemblyman 
Samuel Yasgur, County Attorney 
Milton Byer, Assistant County Attorney 
Dr. E. Franklin Hall 
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Joseph A, Longo 
Councilman 
Town of Geddes 
1000 Woods Road 
Solvay, New York 13209 

Dear Mr. Longo; 

I am in receipt of your letter of September 14 as 
well as the letter sent to the Solicitor General on the 
same subject. The Department of Law as a matter of course 
transmits to the Committee questions pertaining to the 
Freedom of Inforl!lation Law and the Open Meetings Law. 
Consequently, the following will be responsive to both 
inquiries. 

According to your letter, the Town Attorney of the 
Town of Geddes is about to resign, and the Town Board in­
tends to conduct interviews for the purpose of filling the 
vacancy, Your letter indicates, however, that the Supervisor 
and the other .. members of the Board may . seek to conduct inter­
Vi(;}WS with prospective candidates in a 11political caucus" 
during which you, a member of the Board, would be excluded, 
The question is whether your exclusion would violate the 
Open Meetings Law. 

First, although the Open Meetings Law specifically 
exempts from its·' provisions political caucuses [see attached, 
Open Meetings Law, §103(2)], it appears that the nature of 
the discussion in question would not be reflective of polit­
ical party business. All town officers, including a pro­
spective town attorney, perform their duties for all resi­
dents of the town, regardless of their party designation. 
As such, interviewing candidates for the position of town 
attorney would in my opinion constitute Town business as 
opposed to political party business. Therefore, in my 
opinion, if Town business is in fact being conducted, your 
exclusion would be improper. 



( 

C 

Joseph A. Longo 
September 19, 1978 
Page -2-

Second, the Open Meetings Law provides that all 
meetings of public bodies must be convened as open meetings. 
The phrase "executive session" is defined to mean those por­
tions of a meeting during which the public may be excluded 
(§97(3)]. Moreover, the Law specifies the procedure for 
entry into executive session and limits the areas of dis­
cussion appropriate for executive session [§100(1)]. Among 
the subjects for executive session that would be proper is a 
discussion of matters leading to the appointment of persons 
to fill vacant positions [§100(1) (f)]. As such, the Town 
Board could legally interview candidates for the position of 
Town Attorney during an executive session. 

that: 
Nevertheless, §100(2) of the Law specifically states 

"lA]ttendance at an executive 
session shall be permitted to any 
member of the public body and any 
other persons authorized by the 
public body." 

In view of the provision quoted above, it is clear that 
members of public bodies have the right to be present at 
~ecutive sessions. Therefore, you cannot in my opinion 
be p~operly excluded from either interviews or discussions 
qoncerni~g the hiring of a Town Attorney. 

Third, the definition of "quorwn11 appearing in §41 
of the General Construction Law tends to bolster my earlier 
contentions. In relevant part, the cited provision states: 

"[W]henever three or more public 
officers are given any power or 
authority, or three or more persons 
are charged with any public duty to 
be performeg o;r exercised by them 
jointly or as a board or similar 
body, a majority of the whole number 
of such persons o~ officers, at a 
meeting duly held at a time fixed 
by law, or by any by-law duly adopted 
by such board or body, or at any duly 
adjourned meeting of such meeting, or 
at any meeting duly held upon reason­
able notice to all of them, shall 
constitute a quorum and not less than 
a majority of the whole number may 
perform and exercise such power, 
authority or duty ••• " 
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Based upon the definition of quorum, a public body, such as 
the Town Board, is precluded from conducting Town business, 
i.e. interviewing candidates for a Town office, unless reason­
abl~ notice is given to each of its members. Under the 
circumstances, the Town Board cannot in my view conduct 
Town business unless you are given reasonable notice of its 
gathering. 

In sum, interviewing candidates for the position of 
Town Attorney constitutes Town business which cannot be con­
ducted in a political caucus, and although interviewing may 
be conducted during a closed executive session, a member of 
the Town Board may not be excluded from that gathering. 

I hope that I have been of some assistance. Should 
any furthe+ questions arise, please feel free .to contact me. 

RJF;nb 
Enc. 

cc: Ruth Toch, Solicitor General 

Town Board 

Sincerely, 

Robert J, Freeman 
E~ecutive Director 
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Mr. Ellis Simon 
Associate Editor 
Business Insurance 
708 Third Avenue 
New York, New York 

Dear Mr. Simon: 

10017 

I am in receipt of your letter of September 19. Your 
inquiry pertains to the status of the Committee appointed 
to draft the constitutio·n and by-laws of the New York Insurance 
Exchange under the Open Meetings Law and the legality of your 
exclusion from a meeting of ·- the Cammi ttee on September 18. 

With respect to the composition of the Committee, 
your letter indicates that a bill signed by Governor Carey 
in July of this year provides that the committee: 

"shall consist of thirteen members, six 
to be appointed by the governor, and- two 
each by the speaker of the assembly and 
the temporary president of the senate 
and one each to be appointed by the 
minority leader of the assembly and 
the minority leaders of the senate, 
and one to be the superintendent of 
insurance. ft 

Based upon the manner in which the Committee was created, 
it is my opinion a public body that is subject to the Open 
Meetings Law in all respects. Although advisory committees 
and similar bodies may not have the authority to take final 
action, as in the case of governing bodies, I believe that 
they are nonetheless subject to the Open Meetings Law. 

The Law defines "public body11 as: 
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" ..• any entity, for which a quorum is 
required in order to transact public 
business and which consists of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof ..• " [§97(2)]. 

By separating the quoted definition into its elements, one 
can conclude that a committee is a public body subject to 
the Law. 

First, a committee is an entity for which a quorum 
is required. Although there may neither be a statutory 
provision nor a by-law that requires the presence of a 
quorum, §41 of the General Construction Law states in 
relevant part that: 

"[W]henever ... three or more persons 
are charged with any public duty to 
be performed or exercised by them 
jointly or as a board of similar body, 
a majority of the whole number of such 
persons ... at any meeting duly held 
upon reasonable notice to all of them, 
shall constitute a quorum and not less 
than a majority of the whole number 
may perform and exercise such ••• duty. 11 

Therefore, although committees may not be specifically 
required to act · by means of a quorum, §41 of the General 
Construction Law mandates that all public bodies act 
only be means of a statutory quorum. 

Second, does a committee "transact public business"? 
While it has been argued that committees do not take final 
action and therefore do not "transact" public business, this 
Committee has consistently advised that the term "transact" 
does not necessarily imply that action is to be taken. 
Rather, according to an ordinary dictionary definition, 
"transact" means merely "to discuss" or "to carry on bus­
iness." This stance has been ratified in a decision of 
the Appellate Division, Second Department (Orange County 
Publications v. Council of City of Newburgh, NYLJ, January 
12, 1978, p. l; 401 NYS 2d 84; 60 AD 2d 409). 
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Third, the Committee in question performs a govern­
mental function for the State and perhaps the Insurance 
Department as well. 

Fourth, the debate in the Assembly regarding the bill 
that later became the Open Meetings Law clearly indicates 
that it was the sponsor's intent to include "committees, 
subcommittees, and other subgroups" within the scope of 
the definition of "public body" (see transcript of Assembly 
debate, May 20, 1976, pages 6268 to 6270). 

And fifth, two recent judicial decisions cited this 
Committee's contention that committees and advisory bodies 
are indeed public bodies subject to the Open Meetings Law 
in all respects (see Matter of MFY Legal Services, 402 NYS 
2d 510 (1978); Pissare v. City of Glens Falls, Supreme 
Court, Warren County, March 7, 1978). 

Further, §98(a) of, the Open Meetings Law provides 
that "every meeting of a public body shall be open to the 
general public ••• " As such, your status as a representative 
of the news media has no bearing upon your right to attend 
the meeting. Therefore, based upon the facts presented in 
your letter, it appears that your exclusion from the meeting 
of the Committee in question on September 18 represents a 
violation of the Open Meetings Law. 

The portion of your letter pertaining to minutes of 
the Committee is governed by §101 .of the Open Meetings Law. 
Rights of access to other records of the Committee are 
governed by the Freedom of Information Law, a copy of which 
is attached. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Sincerely, 

Nk(s.~~ 
Robert J. Freeman 
Executive Director 

RJF: jm 

cc: Albert B. Lewi5 , Superintendent 
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Ms. Dorothy Getman 
 t 

   

Dear t-1s , Getman: 

 

I am in receipt of your letter of September 21. 
Your inquiry raises a series of questions regarding both 
the Freedom of Information Law and the Open Meetings Law 
and seeks a ttruling" with respect to each. 

It is noted at the outset that the -Committee does 
not have the authority to issue "rulings". Rather, the 
Committee has the capacity only to givA a~vice. 

~he ensuing paragraphs will seek to respond to your 
questions in the order in which they appear in your corres­
pondence. 

1. According to your letter, the Gloversville School 
Board gathe_...-s privately as a ·committee of the whole" or 
holds closed nwork sessions" prior to scheduled public meet­
ings. ~t those private gatherings, the Board discusses its 
business, but does not take action. In this regard, I have 
enclosed copies of both the leading judicial decision inter­
preting the Open Meetings Law and the r.ommittee 1 s second 
annual report to the :r,egislature on the Open Meetings Law, 
which is c0.nsistent with the junicial necisinn. In Orange 
County PubJications v. Newburgh, the Appellate Division 
held that work sessions and similar gatherings, regardless 
of their characterization, are indeed meetings that must be 
open to the public under the Open Meetings Law (60 AD 2d 409). 
The decision discusses the definition of "meeting" in some 
detail ann will serve to answer many of the questions that 
you might have regarding the scope of the term and the Open 
Meetinqs Law itself. In brief, the Committee has advised and 
the decision cited above has held that the definition of 
"meetingr [see attach0d Open Meetings Law, §97(1)] includes 
any si t11atinn in which a quorum of public hody convenes, 
following reasonable notice given t0 each of its me~bers, 
for the purpose of discussinn its husiness. There need 
not be an intent to t-3.ke a~tion, 1mt ratl-ier only an intent 
to disr:uss nuhl ic 11usiness. 
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By designating itself as a "committee as a whole" the 
Board does not in any· way alter its status or its duties 
under the Open. Meetings Law. In my opinion, the phrase 
"committee of the whole" is synonymous with the Board itself. 
As such, it is required to comply with the Open Meetings Law 
and any other provisions of law, irrespective of the manner 
in which it characterizes itself or its meetings. 

With respect to minutes of the so-called "work sessions", 
§101 of the Open Meetings Law sets forth the minimum require­
ments concerning the extent to which minutes must be compiled 
by public bodies. As I read the law, if there are no motions, 
proposals, resolutions or votes taken, minutes need not be 
compiled. Furthermore, although public bodies may generally 
vote during a properly convened executive session, school 
boards are precluded from so doing and in my view may vote 
only during an open meeting. Section 105(2) of the Open 
Meetings Law states that: 

"[A]ny provision of general, special 
or local law ... less restrictive with 
respect to public access than this 
article shall not be deemed super­
seded hereby." 

In this instance, §1708(3) of the Education Law, which per­
tains to meetings of school boards, states that: 

"[T]he meetings of all such boards 
shall be open to the public but the 
school boards may hold executive sessions, 
at which sessions only members of such 
boards or the persons invited shall be 
present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held 
that: 

" ..• an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch et al v. Board 
of Education, Union Free School District 
#1, Town of North Hempstead, Nassau 
County, 7 AD 2nd 922 (1959)1. 
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Moreover, in a more recent decision construing subdivision 
(3) of §1708 of the Education Law, the Appellate Division 
invalidated action taken by a school board during an exec­
utive session [United Teachers of Northport v. Northport 
Union Free School District, 50 AD 2d 897 (1975)]. Conse­
quently, according to judicial interpretations of the Edu­
cation Law, §1708(3), school boards may take action only 
during meetings open to the public. 

Since §1708(3) of the Education Law is "less restrict­
ive with respect to public access" then the Open Meetings 
Law, its effect is preserved. Therefore, in my view, school 
boards can act only during an open meeting. 

2. Next, the committees that that you described are 
in my opinion public bodies subject to the Open Meetings Law 
in all respects. The Law defines "public body" as: 

" ••• any entity, for which a quorum 
is required in order to transact · 
public business and which consists 
of two or more members, performing 
a governmental function for the 
state or for an agency or department 
thereof •.• " [§97 (2)]. 

By separating the quoted definition into its elements, one 
can conclude that a committee is a public body subject to 
the Law. 

First, a committee is an- entity for which a quorum 
is required. Although there may neither be a statutory 
provision nor a by-law that requires the presence of a 
quorum, §41 of the General construction Law states in 
relevant part that: 

_.,, 

11 [W)henever ..• three or more persons 
are charged with any public duty to 
be performed or exercised by them 
jointly or as a board or similar 
body, a majority of the whole number 
of such persons ... at any meeting duly 
held upon reasonable notice to all 
of them, shall constitute a quorum 
and not less than a majority of the 
whole number may perform and exercise 
such ... duty." 
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~herefore, although committees may not be specifically required 
to act by means of a quorum, §41 of the General Construction 
Law mandates that all -public bodies act only by means of a 
statutory quorum. 

Second, does a committee "transact public business"? 
While it has been argued that committees do not take final 
action and therefore do not transact public business, this 
Committee has consistently advised that the term "transact" 
does not necessarily imply that action is to be taken. 
Rather, according to an ordinary dictionary definition, 
"transact" means merely "to discuss" or "to carry on business." 
This opinion has been ratified by the Orange Publications 
decision cited earlier. 

Third, the committee in question perform a govern­
mental function for a public corporation, the Gloversville 
School District. 

Fourth, the debate in the Assembly regarding the 
bill that later became the Open Meetings Law clearly in­
dicates that it was the sponsor's intent to include 
"committees, subcommittees, and other subgroups 11 within 
the scope of "public body" (see transcript of Assembly 
debate, May 20, 1976, pages 6268 to 6270). 

And fifth, two recent judicial decisions cited this 
Committee's contention that committees and advisory bodies 
are indeed public bodies subject to the Open Meetings Law 
in all respects (see Matter of MFY Legal Services, 402 NYS 
2d 510; Pissare v. City of Glens Falls, Supreme Court, Warren 
County, March 7, 1978). 

3. Your letter indicates that during the course of 
open meetings, the school board adjourns and enters into 
executive session without offering a motion to do so or a 
vote. In this regard, §100(1) of the Law specifies the pro­
cedure for entry into executive session and limits the areas 
of discussion appropriate for executive session. In relevant 
part, the cited provision states that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only .•• 11 
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As such, it is clear that an executive session is not separate 
and distinct from an open meeting, but rather is a portion 
thereof, that a public body may enter into executive session 
only when a motion is made to do so during an open meeting, 
that the motion must be carried by a majority vote of the 
total membership of the body, and that the subject matter 
intended to be discussed must be identified. The "closed 
sessions of the board" that precede the regular meetings 
should also be open to the public, for those gatherings fall 
within the definition of "meeting", which was discussed 
previously. 

4. Your fourth question states that there are no 
minutes regarding executive sessions or meeting of the 
"committee of the whole 11

• For the reasons discussed earl­
ier, a school board may not vote during executive sessions. 

5. Your fifth question also deals with the ability 
to enter into executive session and the status of the work 
session. Both areas were discuss€d in preceding paragraphs. 

6. With respect to public participation at meetings, 
the Open Meetings Law is silent. As such, I believe that 
a public body may adopt reasonable rules to permit public 
participation. Nevertheless, it need not permit public 
participation. 

7. Your seventh question concerns a discussion 
among board members by telephone. In my opinion no law 
precludes such a conversation . .... . 

8. Although the Open Meetings Law does not speci­
fically require that a record of votes be compiled, the 
Freedom of Information Law does indeed require that a 
record of votes be compiled that identifies the manner in 
which individual members cast their votes in any situation 
in which a vote is taken [see attached, Freedom of Information 
Law, §87 (3) (a) J. 

9. The policy adopted by the Board that requires 
Board members to refer the public to the Superintendent 
appears to be permissible, Nevertheless, while I agree 
that a School District is a "corporate body" whose board 
of directors is a school board, members of the Board of 
Education may seek information under the Freedom of Infor­
mation ..... taw. When board members are acting individually 
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and not on behalf of that Board, they have the same rights 
as any member of the public and should use the same vehicles 
to gain access to records. Specifically, each agency must 
have one or more records· a·ccess· officers to deal with requests. 
Also enclosed for your consideration is a copy of the Committee's 
regulations which govern the procedural aspects of the Freedom 
of Information Law and with which each agency in the state must 
comply. 

Your tenth and eleventh questions deal with matters 
unrelated to the Freedom of Information Law or the Open 
Meetings Law. Therefore, I believe that it would be in­
appropriate to comment with respect to those matters. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enclosure 

Sincerely, 

M;wrJ.fu,+~ 
Robert J. ·Freeman 
Executive Director 

cc: A. Glen Everhart; Superinte ndent 
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September 28, 1978 

Mr. Vincent A. Cooke 
 

  

Dear Mr. Cooke: 

I am in receipt of your letter of September 21. Your 
i nquiry concerns the status of an executive session held by 
the Kings Park School Board. 

According to your letter, the Schoo l Board voted to 
enter into executive session to review a report from an in­
surance consultant. The insurance consultant had been en­
gage d by the Board to study the School District's insurance 
program and the bids submitted by three insurance agents. 
Your lette r further indicates that the Board stated that 
the insurance consultant is an "employee" of the District 
and, therefore, the discussion with him fell within the 
"personne l" section of the Open Meetings Law. 

In my opinion, entry into executive session by the 
School Board for the reason described in your letter was 
unfounded and inappropriate. 1t is noted that the word 
"personnel" appears nowhere in the Open Meetings Law. In 
some instances, discussions regarding pers onnel may be 
held in executive session. Nevertheless, the fact that 
an individual has been employed by the District does not 
automatically permit an executive session for the purpose 
of carrying on a discussion with 11 personnel 11

• 

Specifically, the Open Meetings Law provides that 
a public body may enter into executiv e session to discuss: 

"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, pro-
motion, demotion, discipline, sus-
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pension, dismissal or removal of 
any person or corporation" [see 
attached, Open Meetings Law, §100 
(l)(f)J. 

The Committee long contended that the provision quoted above 
is intended to protect privacy, rather than shield dis­
cussions regarding policy under the guise of policy. Under 
the circumstances, the privacy of an individual did not in 
any way relate to the substance of the discussion. On the 
contrary, the discussion apparently dealt with a policy 
concern that should have been discussed in full view of 
the public. 

A copy of this response, the Open Meetings Law and 
the Committee's Report to the Legislature on the subject 
will be transmitted to you as well as the Kings Park School 
Board. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enclosure 

cc: Kings Park School Board 

SB:S:S,~ 
Robert J. Freeman 
Executive Director 
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Dear Ms. La Belle: 

I have reviewed your letter to Alfred Del Bello, 
County Executive of Westchester County. I have but one 
comment to make. 

According to your · letter , Mr. Byer , the Assistant 
County Attorney, stated that public body is not precluded 
from meeting in " •.• restaurants or men·' s · rooms ••. 11 I dis­
agree with that contention. Section 98(a) of the Open 
Meetings Law provides that all meetings shall be open to 
the general public. Since the services offered by a rest­
aurant are generally based upon the ability to pay, I 
believe that holding a meeting in a restaurant would be 
unreasonable, for there may be some who could not pay or 
would be required to pay beyond. their means. A meeting 
held in a men's room, needless to say, would discourage 
females from attending. 

RJF: jm 

I hope that I have been of some assistance. 

sfi3tf-~ 
Robert J. Freeman 
Executive Director 

cc: Mr. Del Bello, County Executive 
Mr. Byer , Assistant County Attorney 

• 
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Ms. Annette La Belle 
 

   

Dear Ms. La Belle: 

Thank you for your continued interest in compliance 
with the Open Meetings Law. Your letter raises several 
questions, some of which have relevance to the Open Meet­
ings Law, and others of which do not. My response will 
concern only those matters that are related to the Open 
Meetings Law. 

Your initial inquiry concerns a situation in which 
action apparently was taken by a committee by means of a 
series of telephone conversations. In this regard, there 
is nothing in the Open Meetings Law that precludes members 
of public bodies from conversing and discussing issues 
relev~nt to their performance of their duties by telephone. 
However, if; as your letter indicated, a "consensus" of a 
committee was indeed reached by means of a telephone commun­
ication, and in fact the committee transacted public business 
and acted as a body through its telephone conversations, it 
would appear that the Open Meetings Law was violated, for 
the Law permits the the transaction of business only at 
gatherings convened as open meetings. 

Your second question states that a public body con­
sisting of thirteen members that has two vacancies "has 
been using six members for a quorum." The Open Meetings 
Law requires that a quorum be present in order to transact 
public business. Although it does not define "quorum 11

, 

§41 of the General Construction Law defines "quorum" as 
follows: 

"[W]henever three or more public 
officers are given any power or 
authority, or three of more per­
sons are charged with any public 
duty to be performed or exercised 
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py them jointly or as a board or 
similar body, a majority of the 
whole number of such persons or 
officers, at a meeting duly held 
at a time fixed ' by law, or by 
any by-law duly adopted by such 
board or body, or at any duly 
adjourned meeting of such meet­
ing, or at any meeting duly 
held upon reasonable notice 
to all pf them, shall constitute 
a quorum and not less than a 
majority of the whole number 
may perform and exercise such 
power, authority or duty. For 
the purpose of this provision 
the words "whole number" shall 
be construed to mean the total 
number which the board, commission, 
body or other g~oup of persons 
or officers would have were 
there no vacancies and were 
none of the persons or officers 
disqualified from acting." 

I would like to direct your attention to the last sentence 
within the definition, which states that ttie words "whole 
number" mean the total number that a public body would 
have 11were there no vacancies and were none of the persons 
or officers disqualified from acting. 11 In view of the 
foregoing, a quorum of a thirteen member board is always 
seven, even though there may be vacancies. Consequently, 
in my opinion if only six members of a thirteen member 
body are present, they cannot act on behalf of the body. 

Your question concerning the speed with which a 
vacancy should be filled and whether a supervisor who 
resigned should be replaced by another supervisor are 
outside the scope of the Open Meetings Law. Therefore, 
it would be inappropriate to deal with those questions. 

The fourth question is whether "unpaid, voluntary, 
appointed official~ 11 are required to follow the laws. Both 
the Open Meetings Law and the definition of "quorum" quoted 
earlier pertain to persons as well as officers designated 
to perform duties collectively. Consequently, an unpaid, 
voluntary, or appointed official has the same responsibility 
with respect to compliance with the Open Meetings Law as 
others. Moreover, as you are aware, there are judicial 
decisions that have held that advisory bodies composed of 
members of the public are subject to the Open Meetings Law. 
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Your last question pertains to the degree of formal­
ity with which meetings must be conducted. I can only re­
spond that public bodies may vary in terms of the formality 
of their proceedings. However, meetings must be held in a 
manner consistent with the .requirements of the Open Meetings 
Law. For example, entry into executive session must be pre­
ceded by compliance with the procedure set forth in §100 of 
the Law. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Milton Byer 
Assemblyman Burrows 

Robert J. Freeman 
Executive Director 



STATE OF NEW YORK ', 
COMMITTEE ON PUBLIC ACCESS TO RECORDS 

FO I L..-AD- q~,L 
O I!)L .. ,q o- Zb3 

COMMITTEE MEMBERS DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 414-2518, 2191 

( 
ELIE ABEL - Chairman 
·. ELMER BOGARDUS 
.1AA!O M. CUOMO 
WAL. TEA W. GRUNFEL.D 
MARY ANNE KRUPSAK 
HOWARD F, M'ILL.ER 
JAMES C. O'SHEA 
lAVING P. SEIDMAN 
GILBERT P.. SMITH 
OOUGL.AS L. TURNER 

EXECUTIVE DIRECTOR 

ROBERT J. FREEMAN 

October 20, 1978 

( 
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Dear Ms. Wenger: 

Thank you for your letter of October 10. Once again, 
your inquiry deals with the manner in which the Islip School 
District has responded to the requirements of the Freedom of 
Information Law. 

Your letter indicates that the school district re­
quires you to wait five days after its receipt of your written 
request for any sort of response. In this regard, §89(3) of 
the Law provides time limitations for a response to a request. 
Specifically, the cited provision states that an agency shall 
make records available or deny access to records in writing 
within five days of receipt of a written request. To reiterate 
a statement made in my initial letter to you, the "five day" 
provision is not intended to be used to stall responses to 
requests; on the contrary, it is intended to be an outer limit 
for responding. 

Second, according to your letter, School Board minutes 
are not made available until they are approved, which is 
approximately 30 days after a meeting. Here I direct your 
attention to §101 of the Open Meetings Law, a copy of which 
is attached, The Open Meetings Law generally permits public 
bodies to vote during a properly convened executive session, 
and minutes reflective of action taken during an executive 
session must be made available to the public within one week 
of the executive session. However, while the Open Meetings 
Law generally permits public bodies to vote during executive 
session, school boards cannot take action during executive 
session, except in the case of a tenure proceeding (see 
Education Law, §3020-a). 
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This distinction between the obligations of the public 
bodies generally and school boards is based upon the following 
rationale. Section 105(2) of the Open Meetings Law states 
that: ,. 

"[A)ny PfOVision of general, special 
or local law ••• iess restrictive with 
respect to public access than this 
article shall not be deemed super­
seded hereby. 11 

In this regard, §1708(3) of the Education Law, which pertains 
to regular meetings of the school boards, states that: 

"[T]he meetings of all such boards shall 
be open to the public but the said boards 
may hold executive sessions, at which 
sessions only the members of such boards 
or the persons invited shall be present." 

While the provision quoted above does not state specifically 
that school boards must vote publicly, case law has held that: 

" •.. an executive session of a board 
of education is available only for 
purposes of discussion and that all 
formal, official action of the board 
must be taken in general session open 
to the public" [Kursch et al v. Board 
of Education, Union Free School District 
#1, Town of North Hempstead, Nassau 
County, 7· AD 2nd 922 (1959)]. 

Moreover, in a more recent decision construing subdivision (3) 
of §1708 of the Education Law, the Appellate Division inval­
idated action taken by a school board during an executive 
session [United Teachers of NorthFort v. Northport Union Free 
School District, 50 AD 2d 897 (1975)]. Consequently, according 
to Judicial interpretations of the Education Law, §1708(3), 
school boards may take action only during meetings open to the 
public. 

Since §1708(3) of the Education Law is 11 less restrictive 
with respect to public access" than the Open Meetings Law, its 
effect is preserved. · Therefore, in ·my view, school boards can 
only act during an open meeting. 
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There.is no time limit in the Open Meetings Law con­
cerning the compilation and availability of minutes of open 
meetings. Nevertheless, this Committee has consistently 
advised that minutes are acc.essible as soon as they exist, 
whether or not they have been approved. It has also been 
suggested that the clerk or other person in possession of 
unapproved minutes may write or stamp 11unapproved, "draft", 
or "non-final" on unapproved minutes when making them avail­
able. By so doing, the public is apprised that the minutes 
are subject to change, and the public body is given a measure 
of protection. 

Your third area of inquiry concerns your inability to 
know how members of the School Board voted. In this regard, 
§87(3) (a) of the Freedom of Information Law requires that 
each agency maintain: 

" .•• a record of the final vote of 
each member in every agency proceeding 
in which the member votes ••• " 

In view of the foregoing, agencies, such as the School Board, 
are precluded from taking action by means of secret ballot 
and are required to compile a record of votes that identi­
fies each member and the manner in which he or she voted in 
each instance in which a vote is taken. 

Fourth, your letter makes mention of the efforts of 
an attorney who has made two requests of the Board, to which 
the Board has neither replied nor offered an acknowlegment 
of their receipt. Again, I would like to direct your attention 
to §89(3) of the Freedom of Information Law and §1401.7 of the 
Committee's regulations, a copy of which is attached. The 
regulations, which have the force and effect of law and with 
which each agency in the state must comply, state that a 
failure to respond to a request or acknowlege its receipt 
within five business days of its receipt constitutes a con­
structive denial of access that may be appealed to a governing 
body or head of an agency. Consequently, the attorney who 
made the request may within thirty days appeal these con­
structive denials of access. 

And finally, I am cognizant of the efforts of the 
Suffolk County Legislature to enact a search fee under the 
Freedom of Information Law. As reported in Newsday, I believe 
that the enactment of such fees would subvert the clear intent 
of the Freedom of Information Law and may constitute a viola­
tion of the law. 
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I hope that I have been of some assistance. Should 
any further ~uestions arise, please feel free to contact me. 

,,.. RJF: jm 

Enclosures 

cc: School Board 

Sincerely, 

~~ J < €<eh----' 
Ro~rt J. Freeman 
Executive Director 
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Mr. Tom Wise 
Councilman 
Town of West Monroe 
Grannis Road 
West Monroe, New York 13167 

Dear Mr, Wise: 

Thank you for your interest in complying with the 
Open Meetings Law. Your question is whether the public 
should be notified of a work session echeduled to discuss 
the preliminary budget. 

Notice must be given prior to all meetings of public 
bodies in accordance with §99 of the Open Meetings Law (see 
attached), Therefore, in order to determine whether notice 
must be given, it first must be determined that a "work 
session" is a meeting within the framework of the Law. 

In this regard, although the definition of "meeting" 
appearing in §97(1) of the Law is somewhat vague, the leading 
judicial determination rendered to date held that "work 
sessions" and similar gatherings are meetings subject to 
the Open Meetings Law (see attached, Orange County Publica­
tions v. City of Newburgh). Since the work session to which 
you made reference is, according to judicial interpretation, 
a meeting, notice should be given prior to the work session 
in the same manner as it is generally given prior to other 
meetings of the Town Board. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 
Encs. 

Sincerely, 

1(~,~d ']6-~ 
Robert J. Freeman 
Executive Director 
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Mr. Bruce I. Raynor 
Board of Cooperative 
Educational Services 

201 Sunrise Highway 
Patchogue, New York 11772 

Dear Mr. Raynor: 

Thank you for your interest in complying with the 
Open Meetings Law. Your inquiry raises several questions 
regarding the implementation of the Law by the Occupational 
Advisory Council, which was created under §4601 of the 
Education Law. 

Your first question is whether meetings of the Occu­
pational Advisory Council must be open to the public, and 
if so, whether the public must be given an opportunity to 
participate at the meetings. The Open Meetings Law is 
applicable to public bodies, and the phrase "public body" 
is defined in §97(2) of the Law to include: 

"any entity, for which a quorum is 
required in order to transact public 
business and which consists of two 
or more members, performing a govern­
mental function for the state or for 
an agency or department thereof, or 
for a public corporation as defined 
in section sixty-six of the general 
construction law." 

Based upon the definition quoted above, I believe that the 
Council is a public body subject to the Open Meetings Law 
in all respects. The Education Law, §4601, requires that 
t~e Council consist of "at least ten members." Further, 
it performs a governmental function for several public 
corporations, i.e. school districts, as well as other entities 
of government. In addition, although neither the Education 
Law nor by-laws of the Council may specifically require the 
presence of quorum for the transaction of business, §41 of 
the General Construction Law requires that bodies such as 
the Council act only by means of a quorum, which is defined 
as a majority of the total membership. It is noted that 
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many have argued that the term "transact" implies the capacity 
to take finai action and an intent to take action. Neverthe­
less, the leading judicial decision rendered to date viewed 
the term 11 transact11 according to its ordinary dictionary 
definition, i.e., to carry on business or to discuss (see 
attached Orange Publications v. City of Newburgh, 60 AD 2d 
409 (1978)}. Further, two judicial determinations have held 
that bodies other than governing bodies, such as advisory 
bodies,are public bodies that must comply with the Open Meet­
ings Law [see attached MFY Legal Services v. Toia, 402 NYS 2d 
510 (1978); Pissare v. City of Glens Falls, Supreme Court, 
Warren County, (1978)]. 

The Open Meetings Law is silent with respect to public 
participation. Although the public has the right to attend 
and listen to deliberations of a public body, it has no right 
to participate. Therefore, while a public body may permit 
public participation, it need not. 

Second, must meetings of subcommittees of the Council 
be open to the public, and, · if so, must the public be given 
an opportunity to participate? Again, although public parti­
cipation is permitted, a public body may preclude such parti­
cipation. In my opinion, committees and subcommittees are 
themselves public bodies subject to the Open Meetings Law. 
Referring back to the definition of "public body", by separating 
the definition into its elements, one can conclude that a 
committee or subcommittee is a public body subject to the Law. 
For reasons expressed previously, a committee or a subcommittee 
is required to act by means· of a quorum pursuant to provisions 
of §41 of the General Construction Law. A committee "transacts" 
public business on behalf of the governmental entitities cited 
earlier. Further, the debate in the Assembly regarding the 
bill that later became the Open Meetings Law clearly indicates 
that it was the sponsor 1 s intent to include "committees, sub­
committees, and other subgroups" within the scope of "public 
body" (see transcript of Assembly debate, May 20, 1976, pages 
6268-70). Finally, the same rationale used by the courts in 
determining that advisory bodies are subject to the Law may 
be used with respect to committees and subcommittees. In 
fact, the Pissare decision cited earlier dealt with an advisory 
committee composed of citizens that was created by a mayor. 

Third, are gatherings held among representatives of 
the various councils in the area subject to the Open Meetings 
Law? Under the circumstances described, the gatherings would 
be attended by representatives of public bodies, but there 
would be no presence of a public body itself. Therefore, I 
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do not believe that a gathering of representatives of advisory 
councils would constitute either a meeting or a public body 
subject to the Open Meetings Law. 

Enclosed for your consideration are copies of several 
judicial decisions which may be helpful to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

Enclosures 

Sincerely, 

f t.!lJ .:\ f ;uc,>--....__ 
Robert J. Freeman 
Executive Director 
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Mr. William L. Matthes 
Editor and Publisher 
The Lookout 
Fishkill Road 
Hopewell Junction, New York 12533 

Dear Mr. Matthes: 

October 25, 1978 

I am in receipt .of your letters of October 7 and 
October 10. The response to the question raised in your 
letter of October 10 will be incorporated into that which 
will be given in conjunction with the earlier letter. 

Your first question concerns the status of gatherings 
of the East Fishkill Planning Board. Specifically, you 
have asked whether there is any distinction in terms of the 
Open Meetings Law between regularly scheduled work sessions 
and other meetings of the Board. In Itf'J opinion, the Open 
Meetings Law is grounded upon the definition of "meeting" 
{§97(1)], and compliance with the remainder of the Law must 
be based upon the definition. 

"Meeting" is defined as "the formal convening of a 
public body for the purpose of officially transacting public 
business." Due to the vagueness of the definition, there 
have been several judicial determinations regarding its 
interpretation. As you are aware, the leading decision is 
Orange Publications v. City of Newburgh (60 AD 2d 409). In 
short, the decision held that the term "meeting" includes 
any situation in which a quorum of a public body convenes, 
preceded by reasonable notice to each of its members, for 
the purpose of discussing its business. The decision made 
clear that "agenda sessions," "work sessions" or "informal" 
gatherings are "meetings" when the ingredients described in 
the preceding sentence are present. The court also made 
clear that there need not be an intent to take action for 
the Open Meetings Law to be applicable; on the contrary, 
there must only be an intent to discuss collectively, as a 
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body. Consaquently, the Open Meetings Law makes no dis-
, tinction between a regularly scheduled meeting or a work 
session, .for example. Therefore, if the public body gathers 
at 7:30 p.m. as a matter of course but opens its doors one 
half hour later, I believe that the definition of "meeting" 
and therefore the Open Meetings Law itself become applicable 
at 7:30. The point is that the characterization of a 
gathering is irrelevant; it is the act of convening a quo­
rum on notice for the purpose of discussing public business 
that is the focal point of the Law. 

Section 99 of the Law requires that reasonable 
notice be given to the public and the news media prior to 
all meetings, regularly scheduled or otherwise. Again, the 
fact that a meeting may be characterized as a work session 
or an agenda session, for instance, is irrelevant. Con­
sequently, the notice requirements of §99 must be fulfilled 
to the same extent in all situations in which a meeting is 
to be held, regardless of the manner in which the meeting 
is denominated. 

In my opinion, the fact that a calendar in the lobby 
of the Town Hall is marked "P.B.w.s. 7:30" in the box 
allocated for a particular date does not alone constitute 
notice. Without more, it would appear that a notice of this 
nature would not be "reasonable." Second, there is no 
indication that at least two representatives of the news 
media were given notice of such a gathering. If the notation 
on the calendar was the only notice given with respect to 
the work session, the Board in my view failed to carry out 
the requirements set forth in §99 of the Law. 

Your next question concerns the propriety of an 
executive session held to discuss "litigation." As you 
have described the situation, the litigation has ended, an 
appeal can no longer be taken, and the executive session 
was held to discuss the means by which a judicial direction 
might be carried out. 

As you are aware, the Open Meetings Law permits a 
public body to hold an executive session to discuss "proposed, 
pending or current litigation" [see §100(1} (d)]. If it is 
true_ that the litigation has ended and the Board was dis­
cussing matters that arose as a result of litigation, the 
executive session in question would not in my view have 
been proper. I believe that §100{1) (d) is intended to give 
public bodies the opportunity to protect against disclosure 
of litigation strategy which if publicly discussed might 
place government at a disadvantage vis-a-vis a potential or 
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actual adversary in a judicial proceeding. According to 
the facts that you have presented, neither litigation strategy 
nor "proposed, pending or current litigation" was discussed • 

• 
The final question concerns a recent "special meeting11 

held "to discuss Board Members' and Town employees' salaries 
and increasing the tax rate .•. 11 You have asserted you were 
not notified of the meeting and have asked whether it was 
legal. As stated previously, §99 of the Law requires that 
notice be given to the public and news media prior to all 
meetings. Although you may not have been notified of the 
meeting, it is possible that the public and other members of 
the news media were given notice. If that was the case, 
there was likely no violation of law. However, if neither 
the public nor other members of the news media were given 
notice, the Board would have failed to carry out the re­
quirements of §99. It is also noted that §102 of the Law 
provides that an "inadvertent failure" to comply with the 
notice provisions "shall not alone" be grounds for the in­
validation of action. Since the foregoing raises questions 
of fact, it would be inappropriate to conjecture as to the 
legality of the meeting. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: East Fishkill Planning Board 

Sincerely, 

t~;f; 1 fitti. 
Robert J. Freeman"----­
Executive Director 
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Mr. Kevin E. Whelan 
Westvale Professional Building 
2105 West Genesee Street 
Syracuse, New York 13219 

Dear Mr. Whelan: 

I am in receipt of your letter of October 13 and 
the materials appended thereto. Please be advised that 
your communication was not received by this office until 
October 25. 

Your inquiry seeks an advisory opinion with respect 
to action taken by the Town Board of the Town of Camillus 
at a meeting held on August 1. Specifically, your client 
has challenged the propriety of action taken by the Board 
with respect to a landfill resolution. Having reviewed 
the minutes of the meeting in question, the Board entered 
into an executive session after the discussion of Resolution 
No. 426 and prior to the adoption of Resolution No. 427. 
According to the minutes, after discussing and acting upon 
Resolution No. 426 the "[BJoard then moved into executive 
session." Without greater specificity regarding the manner 
in which the executive session was convened or the subject 
matter intended to be discussed, the Town Board in my 
opinion failed to comply with the requirements of the Open 
Meetings Law. 

The Law provides that all meetings of a public body 
shall be open to the general public, except that an exec­
utive session may be held in accordance with the provis1ons 
of §100(1) of the Law. Section 100(1) provides that: 

"[U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct and executive session 
for the below enumerated purposes ••• " 



( 

r 

l 

Mr. Kevin E. Whelan 
October 26, 1978 
Page -2-

Based upon the foregoing, it is clear that a public body 
must vote to~enter into executive session during an open 
meeting, that the motion must. be carried by a majority of 
its total membership, and that the ugeneral area or areas 
of the subject or subjects to be consideredu must be iden­
tified. Further,the areas of discussion appropriate for 
executive session are enumerated and limited by the ensuing 
provisions of §100(1); only those subjects listed in sub­
paragraphs(a) through {h) of the cited provision may be 
discussed in executive session. The minutes do not indicate 
that any of the procedural steps required for entry into 
executive session were taken by the Board. Consequently, 
it would appear that the Board failed to comply with the 
requirements set forth in §100(1) of the Law. 

Moreover, the subject matter that was discussed in 
executive session was not identified in the minutes. Thus, 
it is unclear at this juncture whether Resolution No. 427, 
which dealt with the landfill, was discussed during an 
open meeting or during the executive session to which ref­
erence was made earlier in the minutes. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Town Board 

Sincerely, 

~1.(~ 
Robert J. Freeman 
Executive Director 
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James V. Feuss, P.E. 
Director of Public Health 
Cortland county Health 

Department 
Court House 
Cortland, New York 13045 

Dear Mr. Feuss: 

November 1, 1978 

Thank you for your letter of October 25. Your in­
quiry concerns the propriety of a meeting held at a res­
taurant by the Cortland County Board of Health. 

In terms of background, when I was asked questions 
concerning the legality of meetings held in restaurants, I 
responded that meetings must be open to the general public 
and that the ability to atte nd should not be based upon an 
ability to pay. Your letter indicates that admiss ion to the 
restaurant is not based upon an ability to pay, that parking 
space is readily available, and that notice was given to the 
news media prior to the meeting. In relation to the fore­
going, you have asked whether "hold.ing a special meeting of 
the Board of Heal th at a readily access·ible restaurant where 
admis sion is not based upon ability to pay, and the space is 
reasonable for the number of gues ts based upon past experience, 
constitutes a v i olation of the l aw?" 

Fir st, although your lette r states that notice was 
given to the news medi a prior to the meeting, there is no 
indication that the public was informed of the meeting. In 
this regard, §99 of the Open Meet ings Law provides that notice 
must be given to the public and the news media prior to all 
meetings. If a meeting is scheduled at leas t a week in 
advance, notice must be given to the publiq and the news 
media not less than s eventy-two hours before the meeting. 
If a meeting is scheduled l e ss than a week in advance, as in 
the case of a special or emergency meeti ng, notic e must be 
given to the public and news media nto the extent practicable" 
at a reasonable time prior to the meeting. Consequently, it 
is clear that notice must be given to both the news media and 
the public. 
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Second, your letter mentions past experience relative 
to the number of visitors that have attended meetings. Here 
I merely want to suggest that although the Open Meetings Law 
does not requ!re the public to attend meetings, it offers 
any person the right to do so. 

Third, S98(b) of the Open Meetings Law requires public 
bodies to make reasonable efforts to hold meetings in 
facilities that permit barrier-free access to the physically 
handicapped as defined in §SO of the Public Buildings Law. 
I have no knowledge of whether the restaurant in which the 
meeting was held permits barrier-free access to the physi­
cally handicapped, However, the phrase "physically handi­
capped" is defined to include infirmities concerning both 
sight and hearing, as well as those generally associated 
with the phrase. Consequently, the Law requires that efforts 
he made to accomodate individuals with handicaps of various 
natures. 

Lastly, §98(a} of the Law provides that all meetings 
shall be open to the general public. Your letter states 
that an ability to pay had no bearing upon the ability of the 
public to attend the meeting. I have taken the liberty to 
question a reporter for the Cortland Standard with respect to 
the nature of the meeting and the restaurant in which the 
meeting was held. First, I was informed that the restaurant 
is one of quality. Second, as indicated in the article 
appended to your letter, the meeting was held at midday and 
the restaurant was somewhat· crowded. · 

In my opinion, the site of a meeting optimally should 
not present either physical or psychological barriers to 
access by members of the public. Although you have stated 
that attendance was not based upon the ability to pay, it is 
possible that people who may have attended the meeting if 
held in another location could have been dissuaded from 
attending the meeting in question because of its site, a 
restaurant. Very $imply, I believe that when a person enters 
a restaurant, he or she is expected to partake in the services 
offered. Stated differently, a person may feel compelled to 
spend money. Therefore, it is my contention that holding a 
meeting at a restaurant at midday would be unreasonable, for 
it would in my opinion present potential barriers to access 
by the public for the reasons described above. 

The end of your letter alludes to the possibility of 
obtaining advice on the same subject from the Department of 
Law. As a general matter, the Attorney General transmits 
all inquiries concerning the Freedom of Information Law and 
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Open Meetings Law to the Committee, for only this office 
is given specific statutory authority to advise with respect 
to those statutes. 

I hope that I-have been- of some assistance, Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Dr. T. Jacobus 

Dr. R. Corey 

Mr. Kevin Howe 

Sincerely, 

tti:t-1, 
Robert J. Freeman 
Executive Director 
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Mr. Eugene J. Corsale 
Room 5 City Hall 
Assessment Office 
Saratoga Springs, New York 12866 

Dear Mr. Corsale: 

Thank you for your interest in complying with the 
Freedom of Information Law. Your inquiry concerns rights 
of access to minutes taken at your Assessor's Association 
meeting. 

In my opinion, the minutes are deniable. Section 
86(3) of the Freedom of Information Law defines "agency" 
to include governmental entities performing a governmental 
function. Section 97(2) of the Open Meetings Law defines 
"public body" in an analogous manner. In view of those 
provisions, a private association of assessors would con­
stitute neither an agency subject to the Freedom of Infor­
mation Law nor a public body subject to the Open Meetings 
Law. Consequently, I do not believe that the minutes in 
question are accessible as of right. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

s~<;J./4 
Robert J. Freem~ 
Executive Director 
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John P. Mazzeo 
Vice President 
Nesconset Taxpayers Association 
Post Office Box 181 
Nesconset, New York 11767 

Dear Mr. Mazzeo; 

The carbon copy of your letter sent to Secretary 
Cuomo that was addressed to Commissioner Ambach has been 
transmitted to me. As the Executive Director of the 
Committee on Public Access to Records, of which the Secretary 
of State is a member, I generally respond to inquiries con­
cerning both the Freedom of Information Law and the Open 
Meetings Law. 

The questions raised concern the status of 11 work 
sessions," 11workshop sessions," and executive sessions, 
and your letter indicates that the Smithtown Board of 
Education has refused to admit the public to some of the 
sessions in question. In addition, attached to your letter 
is a copy of minutes reflective of Board policy which states 
that the Board, based upon the advice of its attorney, be­
lieves that it can open or close meetings as it sees fit. 

lt is noted at the outset that the Court of Appeals 
on November 2 affirmed the holding of the Appellate Division, 
Second Department, in _Orange County Publications v. City of 
Newburgh (60 AD 2d 409). As you are aware, the Appellate 
Division, Second Department, which includes Suffolk County 
within its jurisdiction, held that "work sessions" and 
similar gatherings are "meetings" that must be open to the 
public. In sum, the Court held that the definition of 
11meeting 11 appearing in §97(1) of the Open Meetings Law is 
applicable to any situation in which a quorum of a public 
body convenes, on notice, for the purpose of discussing its 
business. There need not be an intent to take action, but 
merely an intent to discuss to fall within the framework of 
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the Open Meetings Law. The decision rendered by the Court 
of Appeals affirms the notion that "wo~k sessions" and 
other "informal" gatherings are meetings subject to the 
Law, regardless of the manner in which they are characterized. 

Consequently, the School Board no longer has any 
discretion with respect to the opening or closing of meetings, 
for all of its meetings, including work sessions and similar 
gatherings, must be convened as open meetings. 

The phrase "executive session" is defined by §97(3) 
of the Open Meetings Law as a portion of an open meeting 
during which the public may be excluded. Section 100(1) of 
the Law sets forth the procedure that must be followed prior 
to entry into executive session and limits the subject matter 
appropriate for discussion in executive session. In relevant 
part, §100(1) provides that: 

11 [UJpon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects to be considered, a public 
body may conduct an executive session 
for the below enumerated purposes only •.. " 

In view of the foregoing, it is clear that a public body 
cannot enter into executive session without following the 
procedure quoted above. 

With respect to the areas of discussion held in 
executive session marked in the attachment to your letter, 
it is possible that both subjects could have been appropri­
ately discussed in executive session. Section 100(1) (e) 
provides that a public body may enter into executive session 
to discuss collective bargaining negotiations. If item 1 in 
the minutes of September 12 indeed dealt with collective 
bargaining negotiations, the discussion may properly have 
been discussed behind closed doors. 

Item 10 dealt with a discussion of a retirement bonus 
for a particular teacher. In this regard, §100(1} (f) of 
the Law enables a public body to enter into executive session 
to discuss: 

"the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
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the appointment, employment, pro­
motion, demotion, discipline, sus­
pension, dismissal or removal of any 
i,>erson or corporation ..• " 

If the discussion dealt with the employment history of the 
teacher named in the minutes, it appears that the executive 
session would have been proper. If, however, the employment 
history of the teacher was not discussed, the executive 
session would in my view have been improper. 

Enclosed for your perusal are copies of the Open 
Meetings Law and the decisions to which reference was made 
that were rendered by the Appellate Division and the Court 
of Appeals. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me, 

RJF;nb 
Encs. 

cc: Mr. Gordon M. Ambach 
secretary Cuomo 
Mr. V. Michael Pick 
Mr. J. Richard Starkey 

Robert J. Freeman 
Executive Director 
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November 16, 1978 

Mr. David w. Hollis 
Editor 
Oneida Daily Dispatch 
130 Broad street 
P.O. Box 120 
Oneida, New York 13421 

Dear Mr. Hollis: 

I am in receipt of your letter of November 14 and 
the materials appended thereto. Your inquiry pertains to 
the status of the Acute care Study Committee of the Central 
New York Health Systems Agency under the Open Meetings 
Law. 

In my opinion, both the Health Systems Agency and 
the Acute Care Study Committee are public bodies subject 
to the Open Meetings Law in all respects. The ensuing 
discussion will deal initially with health systems agencies, 
and secondarily with the Committee which, according to the 
articles attached to your letter, closed its meetings. 

The Open Meetings Law defines "public body" as~ 

11 
••• any entity, for which a quorum 

is required in order to transact 
public business and which consists 
of two or more members, performing 
a governmental function for the 
state or for an agency or depart-
ment thereof, or for a public cor­
poration as defined in section 
sixty-six of the general construction 
law 11 [§97(2)]. 

First, a health systems agency is an entity for 
which a quorum is required. It is noted that such an 
entity must act by means of a quorum whether it is a 
creation of government, such as a public benefit corpor­
ation, or a not-for-profit corporation. With regard to 
the former, §41 of the General Construction Law provides 
that: 
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' 

1'Wheneyer three or more public officers 
are given any power or authority, or 
three or more persons are charged with 
any public duty to be performed or 
exercised by them jointly or as a board 
or similar body, a majority of the whole 
number of such persons or officers, at 
a meeting duly held at a time fixed by 
law, or by any by-law duly adopted by 
such a board or body, or at any duly 
adjourned meeting of such meeting, or 
at any meeting duly held upon reasonable 
notice to all of them, shall constitute 
a quorwn and not less than a majority 
of the whole number may perform and 
exercise such power, authority or duty. 
For the purpose of this provision the 
words 'whole number' shall be construed 
to mean the total number which the 
board, commission, body or other group 
of persons ~r officers would have were 
there no vacancies and were none of the 
persons or officers disqualified from 
acting." 

Therefore, whenever three or more persons are charged with 
any public duty to be performed or exercised by them joint­
ly, a majority of the whole number of such persons at any 
meeting held upon reasonable notice to all of them con­
stitutes a quorum, and not less than a majority of the 
whole nwnber may perform and exercise such duty. Similarly, 
§608 of the ~ot-for-Profit Corporation Law states that: 

"[M]embers entitled to cast a majority 
of the total number of votes entitled 
to beast thereat shall constitute a 
quorum at a meeting of members for the 
transaction of any business .•• ~ 

Moreover, Public Law 93-641 reiterates these requirements 
~nd st~tes that a health systems agency shall: 

11 conduct its business meetings in 
public, give adequate notice to the 
public of such meetings, and make its 
records and data available, upon re-
quest, to the public" [P.L. 93-6411 
Sec. 1512 (b) (3) (B) (viii)]. 
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The statute also ~tates that a quorum for a governing body 
and an executive committee shall not be less than one half 
of its member~ (id.). As such, it is clear that health 
systems agencies can act only by means of a quorum and that 
the intent of the statute is to require open meetings. 

Second, numerous provisions of the federal law in­
dicate that health systems agencies transact public business. 

Third, it is also clear that the governing bodies of 
such entities must consist of more than two members. Public 
Law 93-641, §l512(b) (3) (C) (viii) provides specific guidelines 
relative to the composition of the governing bodies and the 
executive committee, if any, of health systems agencies. 

And fourth, health systems agencies in my view per­
form governmental functions for the state and entities with­
in state government. As stated in a letter from Mr. Robert 
M. Kaufman, Esq., to Mr. George B. Allen, President of the 
Hospital Association of New York State, Public Law 93-641 
" ••• provides that the state health planning and development 
agency designated under- -the federal act must be 1 an agency 
••• of the government of the state.' Additional evidence 
that HSAs are performing a state function is the fact that, 
under state law, each HSA must be approved by the Governor 
according to standards which he promulgates (Public Health 
Law §29-4(c])." 

In view of the foregoing, health systems agencies 
are in my opinion within the scope of the definition of 
11public body" under the New York State Open Meetings Law. 

Based upon a similar rationale as expressed in the 
preceding paragraphs, the Acute Care Study Committee is in 
my opinion also a public body. First, the Committee con­
sists of more than two members. Second, the Committee is 
required to act by means of a quorum under §41 of the Gen­
eral Construction Law, whether or not there is a provision 
of law or a by-law concerning the requirement that the Com­
mittee act by means of a quorum. Third, the Committee 
performs a governmental function for the Health Systems 
Agency, and therefore performs a governmental function 
for the state. And fourth, in the debate on the Open Meet­
ings Law prior to its passage, the Assembly sponsor of 
the bill indicated that it was his intent that "committees, 
sub-committees and other sub-groups" should fall within 
the definition of "public body" (see Transcript of Assembly 
Proceedings, May 20, 1976, pp. 6268-6270). In addition, 
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two judicial determinations have held that advisory bodies 
with no power to tjlke final action are public bodies that 
must comply with the Open Meetings Law (see MFY Legal Ser­
vices v. Toia; 402 NYS 2d 510 and Pissare v. City of Glens 
Falls, Supreme Court, Warrent County, March 7, 1978). 

In general, the Open Meetings Law requires meetings 
of public bodies to be convened as open meetings. An exec­
utive session is defined as a portion of an open meeting 
[§97(3}] during which specified subjects set forth in 
SlOO(l) of the Law may be discussed. In addition, §100(1) 
enables a public body to vote during a properly convened 
executive session. 

With regard to construction with other laws, §105(2) 
of the Law states that: 

"[A]ny provision of general, special or 
local law or charter, administrative 
code, ordinance, or rule or regulation 
less restrictive with respect to public 
access than this article shall not be 
deemed superseded hereby." 

The question that arises regarding §105(2) is whether the 
requirements quoted previously in §1512(b} (3) (B) (viii) are 
less restrictive provisions of law than the Open Meetings 
Law. If the cited provision of federal law is construed 
literally, without exception and is indeed less restrictive 
than SlOO of the Open Meetings Law, the provisions permitting 
executive sessions would be inapplicable and all business 
of health systems agencies would have to be discussed during 
open meetings, even if some business appropriately falls 
within one of the subjects for executive session listed in 
SlOO(l) (a) through (h) of the Open Meetings Law. 

Similarly, the access language of the cited provision 
appears to be broader in scope than the access provisions of 
either the New York Freedom of Information Law [Public 
Officers Law, S87(2}] or the federal Freedom of Information 
Act (5 use §552). It is noted that S89(5) of the New York 
Freedom of Information Law states that: 

"Nothing in this article shall be con­
strued to limit or abridge any other­
wise available right of access at law 
or in equity of any party to records." 
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Nevertheless, since the terms of the federal statute 
relating to open meetings and accessible records are general, 
it would be inappropriate to advise with certainity that 
executive ses~ions are forbidden and that rights of access 
extend to all records in possession of a health systems 
agency. In my opinion, conjecture surrounding these issues 
can be removed only by gleaning the intent of Congress by 
means of review of the legislative history. 

Lastly, the news article indicates that the Committee 
in question voted by means of secret ballot to close its 
meetings. In this regard, the Freedom of Information Law, 
§87(3) (a), requires that a record of votes be compiled 
which identifies each member in every proceeding in which 
the member votes. Therefore, a cited provision precludes 
secret ballot voting by agencies such as the Committee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Francis Blaise 
Betty Bradley 
Rob~rt B. Burtch, M.D. 
Richard D. Chapman 
Richard Cohen, M.D. 
James T. Gustafson 
Alfred M. Helbach 
Leo Jivoff, M.D. 
Gary Johnson 
Harold Lilhot 
John c. Macauly, M.D. 
James Maher 
John Mitchell 
Robert Paul 
C. Arthur Pearson, M.D. 
Rodney Sellen 
Marianne Simberg 
Edward Vantine 
Lee Woltmen 
Frederick F. Yanni 

Sincerely, 

-~µ;:( :-r fu 
Rob~rt J. Freeman ~ 
Executive Director 
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Ms. Helen S. Rattray 
The Star 
153 Main Street 
P.O. Box E 
East Hampton, New York 11937 

Dear Ms. Rattray! 

I am in receipt of your letter of ~lovember 10 and 
the newspaper articles appended thereto. The articles as 
well as your letter raise questions concerning the imple­
mentation of the Open Meetings Law by two school boards 
in your area. 

First, several public bodies have raised questions 
concerning the interpretation of the definition of "meet-
ing" appearing in §97(1) of the Open Meetings Law. "Meet­
ing'' is defined as "the formal convening of a public body 
for the purpose of officially transacting public business". 
Despite the vagueness of the definition, it has recently 
become clear that virtually all gatherings of public bodies, 
regardless of the manner in which they are characterized, 
are subject to the Open Meetings Law. Specifically, on 
November 2 the Court of Appeals unanimously affirmed a 
decision rendered by the Appellate Division, Second Depart­
ment, which interpreted the definition of "meeting" ex­
pansively (see Oran e Count Publications v. Cit of Newbur h, 
60 AD 2d 409, a firmed, NY 2d ). In sum, the decision 
held that any situation in which a quorum of a public body . 
convenes, on notice, for the purpose of carrying on or 
discussing its business constitutes a meeting subject to 
the Open Meetings Law. The decision made clear that there 
need not be an intent to take action, but rather merely 
an intent to discuss public business. The court further 
stated that so-called "work sessions", "agenda -sessions", 
or "informal" gatherings must be open to the public when 
the ingredients described above are present. 
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Your second question pertains to the status of a 
meeting held jointly by the members of two boards of ed­
ucation. Based upon the same rationale as offered in the 
preceding paragraph, a gathering of a quorum of one board 
for the purpose of discussing public business would alone 
constitute a meeting that must be open to the public. A 
meeting which includEis a quorum of two or more boards also 
would constitute a meeting subject to the Law. 

Finally, your letter indicates that one of the boards 
in question has given notice that executive sessions will 
regularly be held prior to open meetings. In addition, 
the notice appearing in one of the articles states that 
the practice of holding executive sessions prior to open 
meetings is intended to apply for the entire school year. 
In my opinion, the notice represents a violation of the 
Open Meetings Law. Section 97(3) of the Law defines "execu­
tive session" as a portion of an open meeting during which 
the public may be excluded. Therefore, it is clear that 
an executive session is not separate and distinct from an 
open meeting, but rather is a portion thereof. Moreover, 
the notice in the newspaper does not indicate the nature 
of subject matter intended to be discussed in executive 
session. In this regard, §100(1) of the Law specifies 
the procedure for entry into executive session and limits 
the subject matter that may appropriately be discussed in 
executive session. The cited provision states that: 

11 [U]pon a majority vote of its total 
membership, taken in an open meeting 
pursuant to a motion identifying the 
general area or areas of the subject 
or subjects .to be considered, a 
public body may conduct an executive 
session for the below enumerated 
purposes only ..• " 

In view of the foregoing, a public body can neither schedule 
an executive session in advance nor engage in unlimited 
discussion in executive session. Therefore, continuation 
of the policy that you have described would in my view con­
stitute a violation of the Open Meetings Law. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: Francis J. Yakaboski 
John J. Hart 
Sag Harbor School Board 
East Hampton School Board 

Sincerely, 

f ki-J\ : ~ f ,JJ, . 
Robert J. Freeman ~ 
Executive Director 
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Ms. Mary o. Stearns 
  

 

Dear Ms. Stearns: 

Thank you foL your interest in the Open Meetings 
Law. Your question concerns the ability of the public 
to employ tape recorders at meetings of public bodies. 

It is importtnt to note that the Open Meetings 
Law is silent with .7egard to the a.bi.lity of the public 
to tape record meet .ngs of public ~)odies-; To date, 
there have been two judicial decisions dealing with 
the subject. In oa,ridson v. Common Council of the City 
of White Plains [24•1 NYS 2d 385 (1963)], it was held 
that a public body has the authority to adopt reason­
able rules to govern its own proceedings. Under the 
circumstances of that case, the court found that the 
presence of a tape recorder would detract from the delib•· 
erative processes of the Common Council. As such, the 
Court held that -a rule ·prohibiting the use of tape re­
corders at the meeting was reasonable. 

Nevertheless, the Davidson case was decided in 
1963, As everybody is aware, technology in the area 
of tape recording devices has advanced markedly. In 
1963, tape recorders were cumbersome and their presence 
was readily evident. However, in 1978, tape recorders 
are often small machines and their presence might not 
be detected in some instances. For example, there have 
been many situations in which I have given speeches and 
during which members of the auchence have used tape 
recorders. In the majority of those cases, I was not 
aware that the tape recorders were being employed. The 
presence of the recorders did not detract from my abil­
ity or that of other participants to engage in our 
presentations. Similarly, if the presence of a tape 
recorder does not detract from the deliberative process 
of a public body, I believe that a general rule pro­
hibiting the use of all tape recorders might be found 
to be unreasonable by a court. 
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Despite my contentions, there is a recent decision 
of the Supreme Court, Suffolk County (see enclosed), which 
held that a SGhool board has the power to adopt rules to 
prohibit the use of tape recorders at its meetings. How­
ever, it is noted that the decision declined to deal with 
constitutional issues due to the pendency of litigation on 
the subject. 

In sum, although I believe a public body cannot 
adopt a blanket rule prohibiting the use of tape re­
corders, there is no clear or sure ree ponse to your 
question. At this juncture, it appears that judicial 
or legislative clarification is needed. 

I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF: jm 

Enclosure 

Sincerely, 

iw 
Robert J. 
Executive 

Freeman 
Director 
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Mark Litwak, Esq, 
Regional Director 
New York Public Interest 

Research Group, Inc. 
l Columbia Place 
Albany, New York 12207 

Dear Mr. Litwak: 

Thank you for your interest in the Open Meetings 
Law. Your inquiry concerns the ability of the Citizen 
Advisory Council of the Department of Human Resources of 
the City of Albany to close its meetings. It is indicated 
that the Council has excluded the public from its meetings 
and has informed the public of its intention to close 
future meetings. 

The Citizen Advisory Council is in my opinion a 
public body subject to the Open Meetings Law in all re­
spects. The Law defines "public body" as: 

" ••. any entity, for which a quorum is 
required in order to transact public 
business and which consiste of two or 
more members, performing a governmental 
function for the state or for an agency 
or department thereof, or for a public 
corporation ••• " [§97(2)]. 

By separating the quoted definition into its elements, one 
can conclude that a council is a public body subject to 
the Law. 

First, a council is an entity for which a quorum is 
required. Although there may neither he a statutory pro­
vision nor a by-law that requires the presence of a quorum, 
§41 of the Gen~ral Construction Law states in relevant part 
that: 
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"[W]henever ... three or ;more persons 
are charged with any pu~lic duty to he 
performed or exercised by them jointly 
or as a board or similar body, a majority 
of the whole number of such persons ... at 
any meeting duly held upon reasonable 
notice to all of them, shall constitute 
a quorum and not lees than a majority of 
the whole number may perform and exercise 
such •• ,duty." 

Therefore, although a council may not be specifically 
required to act by means of a quorum, §41 of the General 
Construction Law mandates that all such entities act only 
by means of a statutory quorum. 

Second, does a council "transact public business"? 
While it has been argued that councils and similar advisory 
bodies do not take final action and therefore do not transact 
public business, this Committee has consistently advised 
that the term "transact" does not necessarily imply that 
action is to be taken. Rather, according to an ordinary 
dictionary definition, ntransact" means merely "to discuss 11 

or 11 to carry on business." This-· opinion has. been ratified 
by a recent decision of the Court of Appeals (Orange County 
Publications v. Council of City of Newburgh, 60 AD 2d 4091 
aff'd ___ NY 2d ___ , Nov. 2, 1978). 

Third, the Council in question performs a govern­
mental function for a public corporation, the City of Albany, 

Fourth, the debate in the Assembly regarding the 
bill that later became·the Open Meetings Law clearly indi­
cates that it was the sponsor's intent to include "committees, 
subcommittees, and other subgroups" within the scope of 
"public body" (see transcript of Assembly debate, May 20, 
1976, pages 6268 to 6270). Thus, it was clearly the intent 
to include bodies other than governing bodies within the 
ambit of the Law. 

And fifth, two judicial decisions cited this Com­
mittee's contention that advisory bodies are indeed public 
bodies subject to the Open Meetings Law in all respects 
(see Matter of MFY Legal Services, 402 NYS 2d 510 (1978); 
Pissare v. City of Glens Falls, Supreme Court, Warren 
County, March 7, 1978). 
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Finally, your letter indicates that the Council in 
question was created pursuant to the Comprehensive Employ­
ment and Training Act (CETA) and that it is required under 
CETA regulations to . "assure the participation in program 
planning of community-based organizations and the population 
to be served." In view of the quoted language, it would 
appear that the regulations seek to enhance rather than 
inhibit communication between government and the people it 
serves. As such, the legal requirements imposed upon the 
Council by the New York Open Meetings Law are consistent with 
and would tend to ensure that the direction given by the 
regulations is carried out. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Commissioner McEneny 

Sincerely, 

Robert J. Freeman 
Executive Director 
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James McIntyre, President 
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East Hampton Union Free School 

District 
76 Newtown Lane 
East Hampton, New York 11937 

Dear Mr. McIntyre: 

December S, 1978 

Thank you for your letter of November 28, which deals 
with a letter sent by Ms. Helen Rattray of the East Hampton 
Star and raises questions regarding the interpretation of 
ffieopen Meetings Law. 

C 
As you requested, enclosed are copies of the letter 

seeking advice sent by Ms. Rattray, the attachments to the 
letter, and portions of the Star cited by M3. Rattray. 

( 

While I believe that the convening of two school 
board~ for the purpose of discussing public business falls 
within the scope of the Open Meetings Law for the reasons 
discussed in my letter of November 17, the associations to 
which you made ·reference are not in my -opinion public bodies 
subject to the Law. Although the New York School Boards 
Association, for example, assists and provides services to 
school boards, it is a corporate entity separate and distinct 
from government. Further, it is clear that school boards 
indeed transact public business on behalf of the residents 
of s~hool districts. An interest group, such as a school 
boards association, however, transacts business which in my 
view may be distinguished from "public" bueinef!la, on behalf 
of its members. 

If you would like to discuss these matters further, 
I am at your service. 
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James· McIntyre, President 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact m~. 

RJF:nb 
Ence. 

cc: Helen Rattray 

Sincerely, 

M'{,(~ 1 /~-
Robert J. Freeman 
Executive Director 
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Ms. Rose Tripoli 
 

 

Dear Ms. Tripoli; 

Thank you for your interest in the Open Meetings 
Law. Your question concerns the ability of the public to 
employ tape recorders or photographic equipment at meetings 
of public bodies. 

It is important to note that the Open Meetings 
Law is silent with r egard to the ability of the public 
to tape record meetings of public bodies. To date, there 
have been two judicial decisions dealing with the subject . 
In Davidson v. Common Council of the City of White Plains 
[244 NY$ 2d 385 (1963), it was held that a public body has 
the authority to adopt reasonable rules to govern its own 
proceedings. Under the circumstances of that case, the 
court found that the presence of a tape recorder would 
detract from the deliberative processe·s of the Common 
Council. As such, the Court held that a rule prohibiting 
the use of tape recorders at the meeting was reasonable , 

Nevertheless, the Davidson case was decided in 
1963. As everybody is aware, technology in the area of 
tape recording devices has advanced markedly. In 1963, 
tape recorders were cumbersome and their presence was 
readily evident. However, in 1978, tape recorders are 
often small machines and their pre sence might not be de­
tected in some instances. For example, there have been 
many situations in which I have given speeches and during 
which members of the audience have used tape recorders. 
In the majoritv of those cases, I was not aware that the 
tape recorders were being employed . ~he presence of 
the recorders did not detract from my a bility or that 
of other participants to engage j n o,ir presentations. 
Similarly, if the presence of a tape recorder does not 
detract from the deliberative process of a public body, 
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I believe that a general rule prohibiting the use of all 
tape recorders might be found to be unreasonable by a 
court. 

Despite my contentions, there is a recent decision 
of the Supreme Court, Suffolk County (see enclosed), which 
held that a school board has the power to adopt rules to 
prohibit the use of tape recorders at its meetings. How­
ever, it is noted that the decision declined to deal with 
constitutional issues due to the pendency of litigation 
on the subject. 

There are no decisions of which I am aware that 
deal with ability to use photographic equipment at meet­
ings of public bodies. I believe, however, that the 
question would again involve whether the presence of photo­
graphic equipment would detract from the deliberative 
process. 

Enclosed for your consideration are copies of 
the Open Meetings Law and the Committee's most recent 
report on the subject. If you have any questions con­
cerning the interpretation of the Open Meetings Law and 
particularly the provisions regarding executive sessions 
(§100), please feel free to contact me. 

I hope that I have been of some assistance. 

Sincerely, 

~~1.f~ 
Robert J. Freeman 

RJF:jm 

Enclosures 
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Mr. Richard G. Timbs 
Co-President 
Bloomfield Professional 

Education Association 
Bloomfield Central School 
Rast Bloomfield, New York 14443 

Dear Mr. Timbs: 

I have received your letter of December 8 and the 
attached minutes. Your inquiry concerns the propriety of 
an executive session held by the Bloom~ield Central School 
Board. 

According to your letter and the minutes, a motion 
was made to enter into executive session to discuss "per­
sonnel matters and administrative positions". After 
reconvening, a series of motions was made and acted upon 
without significant discussion. Further, you have alleged 
that: 

"[IJt is obvious, therefore that 
school administrative organization, 
the abolition of positions, the 
creation of new positions and 
procedures for screening candi­
dates for , •dministrative positions 
were discuEsed in executive session. 
These should occur in the regular 
session, open to the public." 

I am in basic agreement with your contentions. 
The Open Meetings Law provides that a public body may 
enter into exe,.:utive session to engage in one or more 
among eight areas of discussion enumerated in §100(1) 
(a) through (h) of the Law. Relevant to your inquiry 
if §100 (1) (f), which states that an executive session 
mzy be held to discuss: 
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" ... the medical, financial, credit or 
employment history of any person or 
corporation, or matters leading to 
the appointment, employment, promotion, 
demotion, discipline, suspension, dis­
missal or removal of any person or 
corporation ... " 

In conjunction with the quoted provision, the Committee 
has consistently advised that its intent is to protect 
personal privacy, and that the provision is not intended 
to shield discussions regarding policy under the guise 
of privacy. Therefore, it has been the Committee's con­
tention that matters of policy that may tangentially re­
late to personnel should be discussed during an open 
meeting. Contrarily, matters which relate to specific 
individuals may justifiably be discussed in executive 
session. 

By means of example, the minutes attached to your 
letter describe situations which in my view involve both 
proper and improper subjects for executive session. For 
instance, the portion of· the minutes· regarding the appoint­
ment of a specific individual to a position could in my 
opinion justifiably be held in executive session, for 
that discussion dealt with "matters leading to the appoint­
ment •.• of a person ... ". However, discussions involving 
the abolition or establishment of positions, or contacting 
a professional consulting service are reflective of matters 
of policy and therefore should .have been .discussed publicly. 

In sum, it appears that several matters discussed 
by the Board in executive session should have been dis­
cussed during an open meeting. 

I hope that I have been of some assistance. Shoula 
any further questions arise, please feel free to contact me. 

RJF: jm 

cc: School Board 

Sincerely, 

t\\~Jti.f~-· -
Robert J. Freeman 
Executive Director 
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Dear Mi;. Rossiter: 

I am in receipt of your letter of December 6. In 
all honesty, without additional information regarding your 
allegations, it is difficult to provide advice. 

It appears that you have questioned the legality of 
tn executive session held by the· Town Board of the Town of 
Salina during a meeting held on November 2. According to 
the minutes that you marked, an executive session was held 
for the purpose of discussing Hpersonnel mattersn. 

In this regard, the Open Mee~ings Law states that an 
executive session may be held to discuss one or more among 
eight subjects enumerated in the Lalv . [see attached, Open 
Meetings Law, §100(1) (a) through (h)J. Relevant to the 
section of the minutes marked, §100(1) (f) states that a 
public body may enter into executive session to discuss: 

" ••• the medical, financial, credit or 
employment history of any person or 
corporation, or matters leadlns to 
the appointment, employment, promotion, 
demotion, discipline, suspension, dis­
missal or removal of any person or 
corporation.,." 

Although the quoted provision enahles a public body to 
discuss some personnel matters behind closed doors, the 
Committee has advised that it is intended to protect per­
sonal privacy, and is not intended to shield discussions 
regarding policy under the guise of privacy. 
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For example, a discussion of the employment history 
of a particular individual could properly be held in execu­
tive session. Contrarily, a discussion of policy involving 
personnel generally or indirectly should be discussed 
during an open meeting, for there would be no privacy con­
siderations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:jm 

cc: Town Board 

Robert J. Freeman 
Executive Director 
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Albert M. Martocchia 
Supervisor 
Office of Sup-·r visor 
Town of Southold 
Southold, New York 11.971 

Dear Supervisor Martoc~hia: 

Thank you for 1·r,msini tting the determination ol the 
Bc,ard in response t o .-rn ilJ:lPPr'l.l made under the Freedom of 
Information Law. 

While I concur with thf> suhstance of the determlnation, 
there is a point to which I would like to direct your at• 
t ention. First, nS 1nferr~n in th~ determination, there is 
no requirement that an aqency create a record in response to 
a request [see Pr~enom of Infnrmat{on Lay,, §89(3)J. Second, 
it is true that minutes of (>Xr>cutive sess .: on neP.d only make 
reference to acti0n taken. 

However, your determinat ion state~ that the gathering 
related to thP second reoue '.- t. "was not in fact a Formal Town 
Board '1eeting, nor w;i~ the s.=ime a meeting of the Town Board 
at which action was t~ken by formal vote ••• " In this r egard, 
enclos8d are cop ies of decisions rendered by the ~ppellate 
Division and the Court of ~ppeals in Orange County Publicatione 
v. Council of the City of Newhur~h . In brief, the Court of 
Appeals affinnea the lower court's finning that any gathering 
of a quorum of public body, on notice to the members, for 
the purpose of c iscussing public business fa lls within the 
definition of "Iteeting" in the Open Meet j ngs Law [see §97(2)]. 
Further, it is c:lear that the re need not be an intent to take 
action nor a ch;1racterization of a gathering as "formal" to 
fall within the scope of the Law. 

• Consequently, the ses~lon 00.scribe<l,in your letter 
appears to have been a "JT1eeting." If so, it should have 
been convened as an open meeting and preceded by notice. 
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After convening an operrmeetinq, ~ public boay may enter 
into executiv~ session in accordance with §100 of the Law 
(see attecl'led) • 

I hope that I have been of ~ome assistance. If you 
•,tould like to discuss the matter, please feel free to 
contact me. 

RJF:nb 
Ence, 

Sincerely, 

~{tS.~ 
Robert J, Freeman 
Executive Director 
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Mr. Bob Manas 
President 
Student Association 
Queens Cc ~lege of the City 

University of New York 
Student Union Building - Room 319 
Flushing, New York 11367 

Dear Mr. Manas: 

As promised on December 12, the following consists 
of an advisory opinion in response to your letter sent to 
Secretary of State Cuomo. 

The question raised in your letter concerns the 
status of 11 informal" gatherings held by the Board of Higher 
Education of the City University of New York prior to its 
scheduled meetings. Your contention is that the Board 
deliberates and irons out disagreements among the members 
at the "informal meetings" ana later takes action at open 
meetings without significant deliberation. However, your 
exclusion from the gatherings in question apparently is 
basec upon Chairman Jacobs' contention that "the informal 
sessions merely give those Board members who happen to 
be present early an opportunity for extremely informal 
discussion." Chairman Jacobs added that no votes are 
taken during the informal sessions. 

In my opinion, the applicahility of the Open Meet­
ings Law is contingent upon the circumstances under which 
the Board meets. 

The Law defines "meeting" as "the formal convening 
of a public b)dy for the purpose of officially transacting 
public busine s" [see attached, Open Meetings Law, §97 
(1)). Despite its vagueness, the Court of Appeals recently 
affirmed an A:)pellate Division decision that expansively 
interpreted the definition [see attache~, Orange Public1tions 
v. Council of the City of Newburgh, 60 !\D 2d 409 ~ NY 2d 

(1978)]. In brief., tbe Appellate '•ivisio:r.. stated that 
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"meeting" encompasses any- situation in which a quorum of 
a public body convenes, on notice to the members, for the 
purpose of discussing or carrying on its business. The 
decision made clear that there need not be an intent to 
vote or take action, but merely an intent to discuss as 
a body to fall within the scope of the Law. The Court 
also stated that gatherings c ha r~cterized as "informal," 
or as "work sessions," "agenda sessions" and the like are 
meetings that must be open to the public when the ingre­
dients described above are present. 

One of the focal points of both decisions is the 
Law's statement of intent, which states that the public 
must have the ability to "attend and listen to the delib­
erations and decisions that go into the making of public 
policy. 11 Thus, it is the entire deliberative process, and 
not only the act of voting or the ratification of decisions 
effectively made behind closed doors, tJ _at is subject to 
the Law. 

It is emphasized that one of the criteria for the 
convening of a public body is based upon the definition 
of "quorum," which is defined by §41 of the General Con­
struction Law. In order to convene a quorum, reasonable 
notice must be given to all members that the body will 
meet at a particular time and plact>. Therefore, if, as 
Chairman Jacobs suggested, member~ of the Board do not 
by design convene to discuss bus in, ·ss as a board prior to 
a scheduled meeting, the informal- gatherings would not in 
my opinion be considered meetings under the Open Meetings 
Law. For example, if a meeting is scheduled for 11 a.m. 
and members of the Board arrive at various times between 
10:30 and 11:00, the discussions held prior to 11:00 would 
not constitute a meeting under the Law. Contrarily, if 
it is established in advance that the members will meet 
prior to the "official" meeting scheduled for 11 a.rn., the 
gathering would be considerea a meeti.ng subject to the Open 
Meetings Law. In such a case, the meeting would have to 
be preceded by compliance wjth the notice provisions appear­
ing in §99 of the Law and would have to be convened open 
to the public. 

In sum, the informal gatherings that you described 
are subject to the Op0n Meetings Law if a quorum of the 
Board convenes, on notice, for the purpose of discussing 
its business, whether or not there is an intent to take 
action. 
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I hope that I have been of some assistance. Should 
any furthet questions arise, please feel free to contact me. 

RJF: jm 

Enclosures 

cc: Chairman Jacobs 

Sincerely, ,~w-1':~ 
Robert J. Freeman 
Executive Director 
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Robert C. Glennon 
Counsel 
Executive Departme~t 
Adirondac k Park Agency 
P.O Box 99 
Ray Brook, New York 12977 

Dea r Bob: 

I have r ece ived your note regarding the st~tus of 
adv sory bodies, committees, and subcommittees under the 
Ope' Meetings Law. 

My advice Ol the subj ect continues to be that advisory 
bodj es and others 1b-groups are public bodies subject to the 
Ope1 , Meetings Law n all respects . For example, if a 
gov1·rning body con dsting of nine members has three com­
mit➔ .ees each consi:;ting of three of its members, a quorum 
of <ny of t he commjttees would consist of t wo. Consequently, 
the convening of a quorum of a committee , or two, would be 
a meeting subject •:o the Open Meetings Law. 

The point t hat may not have come out with great 
clarity in the newspaper article involves the requirements 
contained in the definition of "quorum" in §41 of the General 
Cons truct ion Law. Under the definition , only a majorjty of 
the total membership of a body , whether it is governiHg or 
advisory, can act on b e half of the body . If a s chool board 
has nine members , and f ive leave the r oom , the r ernain: ng f our 
do not constitute a public body , nor can they take action or 
otherwise act for the body. I n the situation describ~d in 
the news clipping, it appears that a quorum of the scrool 
board was present and therefore was required to open j ts doors . 
To evade the Law, two board members left . ~ince only four, 
l ess than a quorum , rema ined, the discussion was outs j de the 
scope of the Open Meetings Law, for there was no publjc 
body present. 
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Relative to your question, if a co:rmnittee of five 
had been designated, and four of the five werG present, 
certainly the gathering would have been a meeting subject 
to the Law. However, that was not the case as I understood 
it. 

RJF:nb 

If you want to discuss the matter, call anytime. 

Happy Holidays! 

Sincerely, 

Robert J. Freeman 
Executive Director 
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r-ear Ms. Singer: 

December 19, 1978 

 

I have received your letter of December 13 concerning 
the notice requirements of the Open Meetings Law and rights 
of access to an agenda under the Freedom of Information Law. · 

With respect to meetings scheduled at least a week 
in advance, §99(1) of the Open Meetings Law provides that 
notice must be given to the public and the news media not less 
than seventy-two hours prior to the meetings. · Section 99(2) 
states that if a meeting is scheduled less than a week in 
advance, notice must be given to the public and the news media 
"to the extent practicable" at a reasonable time prior to the 
meeting. 

In my opinion, the provisions cited in the preceding 
paragraph distinguish between the public and the news media. 
In essence, separate notices must in my·view be provided. 
With regard to the news media, since "media" i~ plural, it 
has consistently been advised that notice must be given to at 
least two members of the news media who would likely make 
contact with those interested in attending. Notice to the 
public can be accomplished by posting a notice conspicuously 
in one or more designated locations prior to all meetings. 

Your letter indicates your belief that notice must be 
provided in writing to the news media. It is noted that §99 
does not specify the ~eans by which notice should be provided. 
Consequently, notice to the news media migh~ be accomplished 
by means of a telephone call, as in the case of a meeting 
called on short notice, for instance. 

The second question concerns rights of access to 
agendas. The Freedom of Information Law is based upon a 
presumption of access. In brief, the Law defines "record11 
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to include any information "in any physical form whatsoever 11 

in possession of an agency !see §86(4)], and that all records 
in possession of an agency are accessible, except to the 
extent that records or portions thereof fall within one or 
more enumerated categories of deniable info1mation listed in 
§87(2) of the Law. In my opinion, none oft.he grounds for 
denial appearing in the Law could appropriaLely be asserted with 
respect to agendas. Further, the Committee has long advised 
that agendas are available as soon as they exist. The fact 
that matters that may be discussed at a meeting might differ 
from the items for discussion appearing on an agenda is irrele­
vant, for any new items would presumably be raised at an open 
meeting. 

I hope that I have been of some assistance. Sh<,uld 
any further questions arise, please feel free to contact me. 

RJF:nb 

cc: Mr. John Fabozzi 
Mrs. Anthony London 
Mr. Kenneth Luft 
Mr. Joseph Orapello 
Mr. John V'Doviak 
Mr. Fredrick Woller 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Dear Mr. Kessel: 

I have received your l etter of December 19 in which 
an advisory opinion i s sought rega rding the propriety of 
discussions held in private by the Nassau County Board of 
Supervisors. Specifically, your letter indicates that: 

"[Alt various times during the period 
between budget submission and adoption 
(November 13th and December 18th) the 
Super visors met, in private, to dis-
cuss various proposals, ideas, cut­
backs, revenue projections, etc ••• the 
Supervisors even met to discuss the 
document on the morning of its adoption -
in private session." 

Although the definition of "meeting," the focal point of the 
Open Meetings Law [§97(1)], is somewhat vague, the Court of 
Appeals on November 2 affirmed an expansive interpretation of 
the definition rendered by the Appellate Division, Second 
Department (Orange County Publications v. Council o f the City 
of Newburgh, 60 AD 2d 409, af f 1d ---- NY 2d ......,..-~>• I n sum, 
t he decision upheld the notion that "meeting" includes a ny 
situation in which a quorum of a public body conve nes, on 
notice to the members, for the purpose of discussing public 
business. The decision clearly stated that there need not be 
an intent to discuss or deliberate to fall within the frame­
work of the Law. As such, when the ingredi~nts described 
above are present, a gathering must be convened a s an open 
meeting, regardless of the manner in which it is characterized. 

In v iew o f the foregoing, the private gat herings of 
the Board of Supervisors were in my view mee tings that s hould 
have been open to the public and preceded by notice given to 



C 

( 

Mr. Richard Kessel 
December 29, 1978 
Page -2-

the public and news media as required by §99 of the Open 
Meetings Law. 

Finally, it is noted that although public bodies may 
in some cases deliberate behind closed doors, an "executive 
session" is defined by §97(3) of the Law as that portion of 
an open meeting during which the public may be excluded. 
Clearly an executive session is not separate and distinct 
from a meeting, but rather is a portion of a meeting. Further, 
§100(1) (a) through (h) of the Law specifies and limits the 
subject matter that may be discussed in executive session. 
As you have described the situation, even if the Board had 
convened the gatherings in question as open meetings, none of 
the grounds for executive session enumerated in the Law 
could have appropriately been cited by the Board to exclude 
the public. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:nb 

Si. :.--.i..:::erely, 
r 

\ )\ t J ,J ~le 11\-."----
Rohert J. Freeman 
Executive Director 




