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Nr. Halter Kas~nrcik 
P2..?:e 2 
January 13, 1975 

Further, t.he scope of the exeaption for '•investigatory 
~iles cou1;d led for lnw cnforcer.ient purpo.se.sn has not yet been 
<l-efincd by tha: courts. At this juncture. it woul<l b.e inapp::opti..:it'c'! 
to conjecture as to t,1.e judicial inte.r;,retation of. the provision. 

Additionally, the Court of Appeals has held that. infon::atio:n 
in posse9t3ion of ~ove:r:i.~ent nay· be privileged if disclosure 
wo-:..tld on balance. be detrinental to the pub lie i..Tl.ti.l.rest [ Ciral~ v. 
Zo. Pine St. Co:r,-., 35 N.Y.2d 113, 359 ~LY.S.2d 1 (197lo.)J. J.n 
sucn case~ 'the-u:iit of government asserting t~e privile~e has 
the burden of proving- the potel.1.tial detriment:. to the pu~lic 
interest. Since the decision statad that only a court can 
detemine the prooriety of an assertion that records are 
nrivill'3-::-cd. a c!'!.alle:1!'!e to a denial of access to records of 
inciden~ea of cri~inal activity based upon poten£:Lal public 
detriment. co~ld be determined solely by a court. 

The Frcedo..1 of Inforrr.a.tion Law also urovides a proce-:!ure 
wherein objections to disclosura based on'invasion of privacy 
raay be overco~e. tn~cn a unit 6f government provi<leD public 
access to records, lt may in its discretion delete "i.<lentifyin!_::; 
det~ils 0 which if disclosed \01ould eonstitute •·an un-;;urr,a;:ited 
invasiou of personal privacy' 1 

[ Section BS (3)] . Therefore. if 
e blottar consiots of notations of all occurrences reported to 
a. police depart:'ae:nt I t'identifying details" ca:1 be deleted het:ore 
pernittinR public ins~ection of the blotter. Tn this nanner, 
evants could ba reported by the news ~edia, while la~ enforcenent 
a_~encies could protect personal privacy whffµ disclosure \l"Ot,ild 
result in an un"11arranted invasion of privacy. 

I ho~e that I have been of soQe assistance. Should any 
further questio~s arise, please feel free to contact ~e. 

cc: !.(r. David ;)illon 
Norwich Evening Sun 
li-5 Hale Street 
:!for.-1ich, New York 13Sl5 

Sincerely, 

Robert J. Freeoarl 
Couns.:?,l 
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Jo:1n F. Petraclia, Caurn8l 
i?ir~ ~epartr:i~nt 
1..: :i_ ty of ~ic,·, "l or;c 
110 Crwrc:1 .Street 

10007 

,Jear .':r. Petra[;lia: 

Januar.:,, 16, 1-)75 

As req_:..tc:!sted, enclo3ed is a copy of r0r:ulatio:1s 
pro::iLtlt;atcu uy ti1e C:o:ar::1ittec, 

'.l'.ile provisions in th~ rer;ul::i.tions pertainin~~ to t:1e 
suoject natter list [see Section 14•JLG(c), (d) and (e)] 
arc of ne-ceasity quite i::;eneral, since they ~iust be suit.:i.ble 
to t:1e nee:..ls of every unit of covc:rn::v.:nt in t:1e state. 
,!nile there is no ollli~·~atio!1 L1at a:1 a[::ency includ-2 ev2ry 
kin,.J of record. in its possession in the list, t:wre is 
;:~ standard that 1:rnst bG ,,iet. :sscntially, 2. per.son seekinr, 
:::. il.:i.rti c ular kind of re co::.0 d :,i10uld b~ ab le to dis cover 
f'ro,~1 t:.1e su'uject :natter list t:18 c--:1.cral catccory of recor,1s 
·.;it;lin •,,;hic:1 the rccorJ .:ie is see~:in;-:; is filcJ. 

I llcpe that I he.Vt! be12n of 30;1e · assist:mce. .:::10'..11.J. 
an:., furti1er (]1.testions arise, please f2el fr~c to contQct r:te, 

;·•:j·p/J.c 
i~nc. 

::ot1erit ~J. 
•~Di..lnsel 



Ro0Jl<l A- ~hillip2, Esq. 
Br.c:1t 1 Phillips, Drannff ::, ::J;;rvis 
;?J) Old Turnp!_:t.:~ P.o.-=i.<l 
n.::rr:.uet_. t,;~;7 York 109Jt., 

I:c~r Hr. Phillip!!: 

JanuaYy 22, 197(,i 

Yo"...lr q_u.est:ion is uhether 
:7,.;,}-,lic ac:ce5!; to ,_:m.pil ce;::1s;1,g 

school C.istricts nust -r,rovide 
' 

As !Jt..'.ltr::d in 01.1-r tel2p:-'.oc1.e coctv0rsRtion of Ja,.-,u2.r.1 15, 
t11P -Ecde'!."al .:Fflinll1. .. !:cluc~tio,1.:il :Rii::hts a.:.1.rl Priv.1c.v Act .. 
(2'1 U.S.C. f l.7.32q~ eave.rns rii;hts--aE access to eJ.ucatio!lal 
info::nation id,~ntift.::.~lc to indiviC.iv1l stu:.l•:nt:s. In brief, 
th:f- ,:-,.urnos"!. oE the. Act is to cnsu.re r~-:e: av3ll02bilit"J" of stuCent ' - -
r~;ccnls to t:1c patc!1.ts of stud,~:ctt:s u:ider lei yc::i.r:; of .:i.gc, nn<l 
to studP..nts ~nd for.r,er ste1.~\c!ats over le years of n:;e~ E:r:d. to 
cn.aurc the confit!entiE?.lit:y of such r"1c.o;:-Gr:. vich rcsp~ct to 
t-hi ,:-<l. p,:irti,:,.:,. As such, t'b..<3- provi.:;ic:-i.s o E t:;c Act arc. in 
pc-r.Qr,?.l accord Nith th,2: o·:,l'.'lior. o E the Co:-:-~i~sion;2r of t'!:l:;:! 
St-:ite Edtic.ation 0..Jparru.ent C·i'at ter of 7hi'!:J'ld0.2.u • 1 EJ~ be.pt. 
Rep. 607) and N"12:·o:.1 Yo::'.'."k Cf\S;'; law cv~:1 Ail,.,,n V~cCle~, 27 
::isc. 2d 81). 

't;it!, rcf~~r<l to the question rais~d, the Act provides that 
a tc.';rnol or sc::.aol district r.ay establis":.1 .a p8licy for t'he 
Ttc'lca:;2 0£ "directo-:-y infoy:..:1tir1n" wi~hout ti1.-e con."J~nt of the. 
r:::£::::nts or student [sec ::ntbJiv. (~) (5) (3)]. "Dlr8ctory 
i n.ro~'•ic•1" r1°y 'nclur•,~ t'h.-. c:ollo"i~ 0 - t~~n "'l'1r1 ........ ,s 1~a-n .. · ... ,,-.. _ ,. ··"--'- .... ~i- ·-- -t.. ; ••,r-,• .. ._ ., ~'-"--•'--- ·'""'·'~, 
a'-1..:r~s3. t".;lc"?h.one lis:tin-;::, d~te .~rld ,1.1.ca: of birt~1. I::!.:i}or 
fi\'::ld of str_:dV, part.'lcl~,'l'tion in o~fiCi-:!llv r~co~l3ed activities 
.,, .... ~ s"1orts ..... ;...1• 0 '1t an° ;,~-: .... , .. o-F -,.-,.-"-.:,.rs o·~ ....... ~,l-ctic tP,~ , .. ,.- • ' , '·- ; ' '~ • ., _ _.__.,.... .. ....... ,,,_. J. ""'-" - ..... ,.,., 

C;?.tcs of .atte'.:ltla:i.ce, Ce.:;:rees ar..d e:u~rc!s '!"•:-c-eived. :mtl thi:? t.::ost 
rccc'!l.t .1revious e.dr..1catio:-i~l r.~~nc.v or in;:;":tt~;.t.ion attc::il.!cd. 
i\ ~chooi or .sc!1ool district eStablis~:i:13 suc·ci a poli~y n~tst 
;r_iv~ public notic.13 of t'he c.atC!p;orie;, of inforT.::1tion included.. 
Th;:,. ·notice tmst: he r;iv~n to e.'.!ch -;n::-e::t, stu<lent or £o~er 
i,:;tu1.1Gnt, and t~u: school !::'J.s:: allm,r a reaso.t.:i.hle ti~:;e for the 
p.1.':'ent or student to r,ive notificatio:a t!-:.:H: .r..ny or all sue;\ 
ini:or::i1:1tio-n shnuld not be r2lcasc<l concerning sue'!-, student 
uit:hout: prior consent. 
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Roruld A. Phil lips, Esq. 
p "LC':: 2 
J,:n~~·1::r1 22. 1976 

I hope th,'1!: I li2.ve hGen of ~a::-·.! as.sis ta:1.c.2. Sh~uld any 
f~tt't~-:;;::-r (i".l!c~sti0:1s arise. please feel free to contact .-:~. 

Att. 

RJF /r:d 

Rob~rt J. Frct~:~an 
Co:I::s':!l 
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January 23, 1976 

;lr. :lart1n J. Sawma 
c/o Jepartmen·t '·Of' Sociolo~•;Y 
Faculty of Socia.1 Science and / cl::iinistration 
State- Uni var;:;ity of J3·.,. York at i.mffalo 
4224 i:act.ge Lea Hoad 
Ar:uwr.:;t, NY 14226 

Dear >Ir. Sm1raa: 

I would lil:e to in:orn you that the authority of the 
C0Mr:1ittee on Public f1ccess to Hecords 1s nerely advisory 
[Freedom of Information La~:., § 88(9)(a)(i)]. l.Jelther the 
....:or:1nlttee nor r.1yself ha~ custody of any of t:1.e infornation 
t,1at you ar~ neekinr;. 

As you ;~no·,.;, bot~1 t::1e i.lew York Jrcedom of Infor.r.a tion Lau 
a:-1d t:1e federal i•'reedora of Infor::nation i\ct (5 G.s.c. 5 552) 
proviue a rig.1t to r.:view an at~ency deten:iin::1tion to deny 
access. If, in your opinion, a denial of access by an agency 
is in contravention of la•,·1, you ;.m:1 seek review of the deter:nination 
in ti1e courts. 

nJF/Jc 

Very truly yours, 

Robert J. Freeman 
Cow1sel 
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tin A. Shapiro, Esq. 
City Attorney 
108 East ~reen Street 
Ithaca, New York 11+350 

Dear Mr. Shapiro: 

January 23, 1976 

Your letters of Septe:::1Ler 12. 1975 and January 9. 1976 
addressed to the Attorney General have. been forwarded to the 
Cor.i..".:1ittee on Public Access to Records, whic':l. is responsible 
for advising with respect to the Frecdon of Inforr.:Jation Law. 

The question raised is whether the City of Ithaca nust 
corr;~.Jile and provide access to lists of persons who have applied 
for marriare licenses. In relevant part, Domestic Relations 
La,.1 1 § 19(1) provides! 

u [EJ ach tmm and city clerk hereby empowered ta 
issue t'!arrial"':c licenses shall keep a book supplied 
by the state c.epartnent of health in ,;.;,hich he shall 
record and in such inforrnation as is required 
therein. ·which book shall be kept and preserved 
as part of the ?ublic records of his office . • • 
All such affidavits, statements and consents, 
irr.me.diately upon. the taking or receiving of the 
same by the tm·m or city clerk, shall ba. recorded 
a?td indexed ns 'Drovided herein and shall ba 
publ re.cords and open to public inspection 
whenever the szne ~ay b~ necessary or req~ired 
for judici1ll or other proper r,urposes." 

In mv view·, the provisiocs quoted reflect an internal 
conflict, since·the first sentence appears to provide unrestricted 
public access, ,;-1hilc the. second quoted sentence vrould appear 
to grant access only if "necessary or required for judicial or 
0th.er proper purposes". 
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i~rtin A. Shapiro. Esq. 
Paz,e 2 · 
.January 23. 1976 

'What is a "proper purpose' 1 has not been described 
judicially, althoup.;h it h.'.ls been held that failure by an 
applicant to state the purpose of an inspection could properly 
result in denial of access [ Goldsniith v. Hubbard. 133 1-!isc. 889. 
52 U.Y.S.2d 871 (1945)}. Nevertheless, the Attorney General 
h2s issued two opinions stating that appli.cations for raarriage 
licenses file:tl with a town or city clerk uay be inspected for 
r.:iuruoscs of a. routine newspaper publication [1911 Op.Atty.Gen. 
277; 1915 Op.Atty.Gen. 123 (info~al)]. 

I would like to point out that the sane 11proper purposes'' 
stRn<lard is contained in Public Health Law, ~ 4174, concerning 
access to birth a.""1d death records. In con:1truin3 section li,l 74, 
it has been held that the death of an ordinary person is a 
matter of public interest and, therefore. the clerk in custody 
of death r9cords could not deny access to the records whe~ 
sou7ht for purposes of i'.l routine newspaper publicatio:i [Rome 
Sentinel Co. v. Boustedt, 43 ~-fioc.2J 598, 252 N.Y •. S.2d l()f[964)]. 
By analogy, a court ~ight arrive at a similar decision concerning 
~2rriage records. 

In addition~ there is an exception to the general rule 
stated by section 19. no~estic Relations Law, § 13-a(7) directs 
that: . 

u(NJot:hing in this section shall pre.vent n couple 
alrei'.!dy ler,ally married from applying for and 
receiving a marria0e license for the purpose of a 
second or subsequent cerenony. If requested by 
either party applying for such a license. tha to1-m. 
or citv clerk shall keep the contents of th~ 
application confidential and the records of the 
marriage thereof shall not be O!)en for public 
inspection • . . !I 

With regard to weekly co~pilations of list9 of persons 
applyin~ for narriage licenses, there is no provision of the 
Domestic Rel2.tions Law or the Freedor:l of Infon:-,ation Law 
directing th3t a record, suc·h as a list, be co□piled in re,sponse 
to a request for the se..ne. Both statutes provide for inspection 
and co~ying of accessible records, but neither iBposes an 
obligation to create a ne";-1 record to respond to a request for 
inforr,,.ation. Therefore, in my opinion, while a member of the 
news media tJ.ay havl? a rit:;ht to inspect and copy ::narria~e. 
applicatio~s, a clerk has no duty to co~pile a list of 
ap~lic~nt:s. · 
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Hartin A. Shapiro. Esq. 
Pa.P:;e 3 
January 23, 1976 

I hope that I have been of sone assistance. Should any 
further qUestions arise, please feel free to contact me. 

cc: Hon. Louio J. L6fk.os::.;iti.: 
Attorney General 

RJF'/rn.d 

Very truly youra, 

rrobert J. Free~an 
Counsel 



l•lr. Anthony A. Campione 
Local Government Progracrn Coordinator 
T!1e Civil Se1,vice .ii:r.iployees Association, Inc. 
33 Ell{ Street 
Pox 125, Capitol Station 
Albany, NY 12224 

uear Mr. Campione: 

January 26, 1976 

'rhank you for your letter or December 17, 1975 and your 
interest in the Freedom of Information Law [hereafter 11 the 
.i..,aw"], a copy of wi.1icl1 1s enclosed. Your question 1s whether 
a :former employee of a local g;overnment has right or access 
to his personnel folder wider the La·:r. 

Although the :..aw provides access to several categories 
o.f records [Section 8d(l)], it does not specifically deal with 
personnel records or rigf1ts of access or individuals to records 
pertaining to tner.1. I i·rnuld. like to emphasize also that rights 
or access to records in p.ossession or local government are 
greater than riehts or access to records in possession or state 
agencies due to accesJ provisions existing prior to enactraent 
or the Law. 

Witil regard to state agencies, rights or access are limited 
to the cateE,;ories or records listed by Section 88(1) or the Law. 
It appears doubtrul that 1aost personnel files would contain 
records analogous to any or the categories. ;Jevertheless, 
there r;1ay be instances in which some of the records to which 
Section 88(1) applies may be round within a personnel rile. For 
example, rinal opinions aade in the adjudication or cases 
[Section 88(l)(a)J or final determinations of raemUers of a 
governing body oi' an agency [Section 88(1) (h)] may be in a 
personnel folder. 
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Anthony A. Campione 
January 26, 1976 
Page 2 

'l'~1e Law, however, is permissive. While there may be no 
right of access, theI'e is nothing in the Law which precludes 
an agency from making tne records in question available. 

In addition to the categories or particular kinds of 
records listed, Section 88(1)(1) orovides access to: 

nany other files, records, papers or documents 
required by any other provision of laN to be 
made available for public inspection and. 
copying. 11 

One such provision of law is General Municipal Law, § 51, 
whici.1 provides a right of access to: 

11 [A]ll Oooks of minutes, entry or account, 
and the books, bills vouchers, checks, 
contracts or other papers connected with or 
used or filed in the office of, or with any 
officer, Uoard or co:JUJ1ss1on actine for or 
on Oeiialf of any county, town, village or 
municipal corporation in this state ••• 11 

'.i'herefore, virtually all "papers connected u1 th or used or 
f1led 11 in tl1e o.ffice of a municipality are accessible. 

i;Iy researcn, no.1ever, does not indicate that there have 
been any judicial opinions which pertain to your specific 
question. In my opinion, the courts could arrive at several 
differing conclusions. It is possible that a court could 
grant public access to ti1e f'ile in 1 ts entirety; since the 
contents are nrelevant to the work of the agency or munic1pal1ty11 

[see Section 88(3)(a) and (e)J. A court could limit access to 
the individual to w11om the records pertain, finding that public 
disclosure would result in an "unwarranted invasion of personal 
pr1vacy 11 [Section 88(3)]. A court could !'ind that some of the 
materials in the file need not be disclosed. For example, an 
agency may have obtained 111nvest1eatory riles compiled for law 
enforce1aent purposes" [Section 88(7}(d)]. 

Perhaps o.f greatest importance to an employee, the file 
might contain subjective evaluations of performance. While 
it is possible that ·a.court could determine that this material 
1s accessible, a .finding that such records are privile;<j;ed could 
Lie reac:ned. 
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Ant:1ony A. Campione 
January 26, 1976 
Page 3 

'l'lle Court or 1\ppeal3 has held that: 

"off"icial information in the hands of e;ovcrn
r,,ental agencies has been deemed in certain 
contexts> privileged. Such a privile~e attache3 
to confidential coQ.IIlunications between public 
officers, and to public officers, in the 
performance of their duties, where the public 
interest requires that such confidential 
comm~~ications or tne aources should not be 
divulged~ The hallmark of thia privilege 
is that it is applicable w:J.en th.e phblic 
interest wouhl be hnrmed if the &L.1.terial 
•1ero to lose its cloak of confidentiality" 
[Cirale v. Bo Pine St .. Corp-., 35 !J.Y.2d 113, 
1I7, 11974JJ. 

Court continued, stating that: 

u[o}nce it is sho':m th2.t disclosure would bo 
~ore harmful to the interests of the covern
nent than tne interests of the party seeking 
t!1e infor1aation, t:l.e overall public interest 
on balance ~ould then be better served by 
non-d:.tsclosur-ell (!!!_~ 113). 

It is important to point out t:iat the decision held that 
the agency has the burden of provinc the detriment to the 
public interest if the privilege is asserted, and that only a 
court !Hl.s the authority to determine to propriety of the 
ass~rtion (~. 119), 

With regard to t~1e issue at hand. agoncy orricials might 
assert that their ability to commw1icate ca.-,,didly would be 
ho.r:ipered if their opinions concerninr; eritployees are available 
to tne eHployees. Perhaps an argument could be ~1.ade that the 
ability to f"unction ef.fectively would be so irr.paired that 
diFiclasure woll.ld be Uetriraental to the public interest. 

I would like to emphasize that the- prece..ling merely rcprescmts 
1,{!1at in my opinion are the possit,le approaches that could be 
taken by a court. At this Juncture, hovrever, it w-ould be lno.pp:ro
priate to conjecture as to the decision that a court might render. 



Anthony i\. Campione 
·r January 26, 1976 
t Page 4 

Your second question is whether an individual's right 
of access is enhanced by his belief that he is being deprived 
of employLlent because of daoaging material in a personnel file 
of a previous employer. In my cpinion, such a belief is 
irrelevant under Section 88. since the La~-, requires that no 
particular interest be demonstrated or status met as a 
condition precedent for access. As the Committee has resolved, 
if records are accessible under the Law, they should be made 
equally available to any person regardless of status or 
interest [see the Law, Section ~8(6); Resolution "Access to 
He cords by Any Person°]. ~ 

If a former employee feels that the contents of his 
personnel file are bein~ used as a means of discrimination, 
a different avenue of approach may be useful. The State 
Division of iiuman Rights investigates clains of discrimination 
in e1aployr:1ent regarding age, race, creed, color, national 
origin, sex or marital status [Executive Law, Section 291]. 
In some instances, therefore, it may be appropriate to utilize 
the resources of t;he Di vision of riu:man Rights • 

. Reference 1::iay also be raade to collective bargaining 
agreements for provisions relevant to the subject. 

I :aope that I have been of s01~1e assistance. Should any 
.further qu~stions arise, please feel free to contact me. 

RJ!'/dc 

Very truly yours, 

Renert J. Freeman 
Counsel 



Don Croteau 

Bob Freeman 

Inter-agency memoranda 

I. The -Existing Law 

January 29, 1976 

In my opinion. there is no right of access to memoranda communicated 
between the Department of State and the Division of the Budget. 

The Freedom of Information Law (hereafter "the Law") provides a 
right of access to specified categories of records[§ 88(1)]. There
fore, if a record fails to conform to any category, there is no right 
of access. Ho~ever, two provisions may be of significance. Section 
88(1)(b) provides a right of access to: 

uthose statements of policy and interpretations 
which have been adopted by the agency and any 
documents, memoranda, data, or other materials 
constituting statistical or factual tabulations 
which led to the formulation thereof ••• " 

Essentially, the intent of the provision is to pemit public access 
to the working law of government, plus some of the materials leading 
to the formulation of policy. Interpretation of the extent to which 
the background material must be made available is aided considerably 
by review of the legislative history of the Law. 

The original language of§ 88(l)(b) provided a right of access to 
all background information leading to a policy determination (A. 3247-A, 
1974). However, a ehapter amendment (A. 12456) reduced the available 
background information by insertion of the phrase 11 constituting 
statistical or factual tabulations." The memorandum which accompanied 
the Chapter amendment stated: 

"[T]his language has been added in an effort to 
meet the objections that all backup information 
should not be made public. Otherwise, staff 
and outside sources would not be willing to 
advise agency heads with regard to matters of 
policy. The proper balance between this view
point and the policy that all information 
should be available is achieved by making statis
tical and factual tabulations available. 11 



Oon Croteau 
January 29, 1976 
Page 2 

Similarly, Senator Ralph J. Marino, the Senate sponsor of the bill 
has oritten: 

11 rI] t is anticipated that documents or memoranda 
developed by staff members or outside consultants 
designed to provide recommendations for use in 
policy making detenninations would not be made 
available, while hard statistical or factual data 
which led to a detennination would be available. 
The draftsmen were fearful that to allow the dis
closure of recommendations in the form of opinions 
would result in staff members and other becoming 
hesitant to express their opinions candidly in 
writing, 11 [Marino, The New York Freedom of Informa
tion Law, 43 Ford L. Rev. 83, 86-87 (1974)]. 

Due to the legislative history, we have consistently advised that only 
those documents or portions thereof which constitute 0 statistical or 
factual tabulations" are accessible, while deliberatiue or advisory 
material need not be provided. 

The federal Freedom of Information Act (s.u.s.c. § 552) exempts 
from disclosure: 

11inter-agency or intra-agency memorandums or 
letters which would not be available by law to 
party other than an agency in litigation with the 
agency11 rs.u .. s.c .. § 5S2(b)(5)J. 

In dete·rmining the scope of the exemption, the federal courts have 
reached conclusions analogous to the Committee's interpretation of 
§ 88(l)(b) of the Law. A memorandum providing quotations from federal 
cases on the subject sant to Katy UacKay, Assistant to Peter Goldmark, 
Director, Division of the Budget is attached. 

The second category of accessible records which may be relevant 
to your inquiry is§ 88(1)(d), which provides a right of access to: 

"internal and external audits and statistical or 
factual tabulations made by or for the agency • • • " 



·non Croteau 
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As you have described the records in question, it appears that they 
are not audits, but materials prepared in contemplation of an audit. 
As such, only the hard statistical or factual data contained in the 
records are accessible. 

Current Litigation 

The Division of the Budget is defending a denial of access to 
budget worksheets sought by the New York Public Interest Research 
Group (NYPIRG). Essentially, the worksheets contain numerical 
figures reflecting proposed expenditures recommended by agency 
officials, budget ~imminers and officials of the Division of the 
Budget. Budget has contended that the figures on the worksheet are 
not statistical or factual tabulations as envisioned by the Law, but 
are recommendations reflective of advice rather than fact. 

The case was argued on January 9 before Judge Conway, Supreme 
Court, Albany County. No decision has been rendered as yet. 

?~oposed Legislation 

The original COUlDlittee recommendation would permit an agency to 
deny access to records that: 

ucontain advisory or deliberative matter • • • " 

Assemblyman Lisa 1 s bill (A. 7502) would permit an agency to deny 
access to records that: 

"contain wholly deliberative or hortatory matters 
for policy-making decisions .... " 

As discussed at the Ccrnmittee meeting on January 20, both the original 
Committee proposal and the Lisa bill have drawbacks. For example, 
both proposals would permit withholding of lobbyist·sr communications. 

The language adopted by the Committee at the meeting would permit 
an agency to deny access to records that: 

0 contain internal deliberative matters for policy
making decisions." 
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Under this standard, an advisory memorandum or an opinion prepared 
by staff would be deniable so long as the document remained within 
the agency. Due to the insertion of "internal", the document would 
become accessible to the public when sent to a third party. Con
sequently, if the CO'Cl[[littee 1 s proposal were enacted, the documents 
in question would likely be available. 

If the intent is to permit denial of these kinds of records, 
perhaps a provision similar to that contained in the federal Act 
would be more appropriate. 

For example, perhaps an agency should be permitted to deny access 
to records or portions thereof that: 

"are int--er-agency or intra-agency memoranda_:or 
lettersu 

or 

"reflect the deliberative processes of an agency" 

or 

"contain advisory or deliberative matter com
municated within an agency or between agencies" 

or 

"contain inter-agency or intra-agency advice or 
recommendations." 



Philip D. Brent, Esq. 
Ronald A. Phillips, Esq. 
nrent, Phillips, Dranoff & Davis 
2r:l Old Turnpike Road 
Nanuet, ~ew York 1095l• 

Dear "'fos srs. Brent and Phil lips : 

February 4, 1976 

Your ouestio~l is whether the.re is a ri.p.:ht of access 
to census infonnation pertaining to preschool children in 
po9session of 5chool districts. 

As you are aware, the Family Educational Rights and 
Privacy Act (20 U.S.C. § 1232g) providea guidelines with 
respect to access to student records. However, in defining 
the tern "studmrtt, the Act does not include individuals who 
have not attended an educational institution [see subdivlsion 
(a)(6)]. Therefore, it appears the Act does not apply to 
recorda identifiable to pre-school children who have not yet 
attended an educational institution. Rather, rights of access 
to the information in question are determined by the laws of 
~ew York. 

The Fre.edofll of Infortr1ation Law -provides rights of access 
to specified cate?:ories of records, one of which oreserves 
ri~hts of access to: 

"any other files, -records, papers, or 
documents required by any other µrovision 
of law to he made available for public 
inspection nnd co~yinp;'' [ ~ 38 (1)-(i)]. 

One such nrovision of law is Education Law, § 2116, which 
provides that: 

"[T]he records books and papers, belonging 
or app~t"aininp.: to the office of any 
officer of a school district are hereby 
declar~d to be the property of such 
district and shall be open for inspection 
by any qualified voter of the district 
at all reasonable hours, and any such 
votar may make copies thereof." 



Philip n. Erent, Esq. 
Ron~ld A. !hillip8. Esq. 
P,:13:e 3 
February 4, 1976 

In- addltion, the rrec.dom of Information Low provides 
a.ccess to eiristin?: records. Therefore, if an individ1Jal 
requests .:i.nfonnation w'i.ich does not exist in the form of a 
record, the unit of government to which the request is 
directed has no duty to cmr,.pile a new record in response to 
t:he. request. Consequently, if a school district has not 
contpll~d or. does not have possession of census inforr.:ation 
pertaining to pre-school dhildren, it i.s not oblig~d to 
create such a record. 

I regret that I cannot provide a -;nore. dcfinit1.ve response, 
but I hope that I have been of sor;1e a8sist.ince. Should any 
~utther que~tions arise, ple~se feel free to contact ne. 

RJF/md. 

Very truly :-,ours, 

Robert J. Freeman 
CUllil!IC: l 
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Thomas G. Conway, 
NYS Departl!Lent of 

and M:arkets 
State Campus 
Inco~e Tax Bureau 
Albany, New York 

Dear Mr. Conway: 

Counsel 
Agric11l ture 

Building 
12235 

February 17, 1976 

Thank you for your continued interest in complying with 
the FreedoI:J. of Information Lnw (hereafter 11 the La'i.·1' 1

). 

The question raised is whether annual financial reports 
filed 'to,...-j_th the Departrrtent of Agriculture and "1arkets by 
agricultural societies pursuant to Agriculture and Harkets 
Law, § 286(3) are accessible under the Law. 

Having reviewed the sample report attached to your 
inquiry and the pertinent provisions of the Agriculture and 
Markets Law, in QY opinion, most of the report is accessible 
as of right. 

Much of the report lists financial information in terms 
of dollars. As such. the information is accessible pursuant 
to§ 88(1)(d) of the Law, which provides acces.9 to 11 statistical 
or factual tabulations made by or for the asency11

• The only 
information which !nay not be accessible pertains to the list 
of nai~es of donors and the amounts of their donations (seep. 5). 
Disclosure of the list might constitute an ''unwarranted invasion 
of personal privacy" [§ 88(3)]. 

Nevertheless, the Law is percissive, It contains no 
direction that an agency must withhold information; rather 
it enables agency officials to delete "identifying details" or 
withhold information when in their j udzmentt'disclosu.re would 
result in an un,;iarranted invasion of personal privacy. Therefore, 
while the Law pernits an agency to protect privacy, there is 
no provision in the Law stating that it must do so. 
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In a related area, page 7 of the report requires that 
the officers and directors of an agricultUJWlsociety be listed. 
In this regard, there is no provision of the Not-for-Profit_ 
Corporation Law exempting such information from disclosure. 
Moreover, this information is made available to any person on 
request by the Department of State. 

With respect to those portions of the report which may 
not be accessible as of right, it is important to stress the 
pennissive aspect of the Law. Although some portions of the 
rephtt2do not conform to any of the categories of accessible 
records listed in § 88(1) (see e.g., p. 2, "General ReE1arks"; 
p. 3 descriptive inforr.:iation concerning payoent and receipt 
of premiums; p. 8, the affidavit), an agency ~2y disclose any 
records in its possession, unless records are exempted from 
disclosure by statute. Since there is no statutory exemption 
regarding the record in question 1 the Department may disclose 
the report. 

I hope that I have been of some assistance, Should any 
further questiono arise, please feel free to contact me. 

RJF/1!1d 

Very truly yours, 

Robert J. Freeman 
Counsel 
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bee: Se-nator Donald Halperin 
1515 Sheepshead Bay Road 
Brooklyn, New York 11235 

Attn: Ms. liffman 

Hr. I. Allen 

-Dear Hr. Hanover: 

Febru~ry 17, 1976 

Thank you . for your continued interest in the Freedom of 
Informati.on'La.w. 

The! question is u'!:lether tha Ne;,, York City Off-Track 
Bettine Corporation is within the coverage of the Freedom of 
Information Law. 

Section 87(1) of the Freedo~ of Inforr.iation L~w defines 
i; agencyH ag: 

"cny state or municipal board, bureau> 
commission, council. department. public 
authority, public corporation, division. 
office or other governr,ental entity 
perfon::iing a govern~ental or proprietary 
function for. the state of Ne~ York or 
one or more nunicipalities, therein." 

• 
Since the definition quoted above includes any •·go·.,rern

mental entity performing a gove.nwental or pro?rictary function·• 
for a raunicipality, the New York City Off-Track Bce+.;ing 
Corporation is, in mv opinion, within the scope of the Freedmn 
of Infontation Law. 

I hope that I have b~en of sone essistance. Should any 
further questions arise. pleasa feel free to co~tact ne. 

cc: Willia.I"!) A. Frappollo, Esq. 

Very truly yours, 

Robert: J. F-re~~tan 
Counsel 

Lef;al Staff, D/C t~37, AFSCME - AFL/ClO 
140 Park Place, 5th Floor 
Ne'1 York. New 'York 10007 



Jol'!.c1 E. Gross, Esq. 
Villa~e Attorney 
Villa~e of Northport 
167 :fo.in. Street 
:iorth?ort ,. ~1'cw York 11761 

Febru~ry 17, 1976 

7h,'!nl: vou for vou:r :b1tcrest in corr-.plyin~ ,.;rith the 
f'reedom of In~.nti.on L~w. 

1'he fac:ts, as c2scribed. in your 1-:;tter of Pe.brua.ry 3 
and rrnrsn'.!nt to our. c!iscuss ion 0£ ~--ebru.3ry 1 J, arc as follo;.;s. 
'3ev~r~l pt.:.bl ic officials of tbe Villa~.(~ o= ~iorth?ort. ir.cludinr: 
t;:1.e wnyor • .;nth':!red to tliscuss rf~;::;oval of n. ~e-:1ber of the 
rlanning bosrc! Ot! th.a gro:.1nd tl1..'.lt the r:1es1ber is e resi?,ned 
11.r-torney. t1otes '..'ere t~1~e:1, r::.inutc.s were ci:r~~;d.l ed and ~ 
d c terr1ination was reached that tl1€r2 ¥.Fas no b-'1sis for rerr:oval 
of the -r-ie:-1b~r. The qu1:.st.icn is : to i.-:'hnt nxtc.0.t arc t~le 
records related to the ~atherin~ acc~ssiblc unrler the Frec :Jo:n 
cf Inf O'!'.'.'!1.a.t io:1 J,r,_,.-,1? "· 

.,H 1, r..;-re L,.,,,_.. ~ 7-7) q_ pro"r1· /J ..... t~ "'t ..,,...,.y ,,.. ,.:,.,"11iJ,:,...- oc a \!_ J..M-~,.., i:-:i.~""f. ';j .. v - '\,: .. \.!-..> .. ,c.c,;1, r ... L~ ... L-"'-·~~ -,/,... L C 

~1..,nnino- boar<t """'Y b" r".,....ov0 A b1r th,-,, ,... .. vo..- fo ... c-,11,.•~ --ftc•-;~ 4,."44,..__ ~ •, I .... t,.. .. I•" - t:. . ...J ,.,__...__.,_ ,r • ._,._,. •••ct..., - ,.. ~-->-.;::::;:. .A.. 

,1. public }t'.:!~:"in~ is held. As. d.escribe~l above. the gatherin~ 
of public officials was rn~it:i.-~r a public nearin:-:: nor a r1-~ e.tinz: 
durin~~ ~1~1ic:."1 final -~ction coull! be ta1;.cr .. 

Th~ Freedom of Ir>.for;:;;ition l.E!.w provides ri~_'.,ts of access 
to S ~v,..,r,.,1 ,...- .. ,.,- ......... 1.· ,,,,.,. cc r r.>co..,..,~s [ f: ~R, (1)] i...., ... lu,11.' t ' C"' • '\,,.- - • '- ._ ._ &. .._ ._ -r. J \,,,.' J... 'I-- ;,:_,, ., .r... ._ ..,,. J... \..1. : : ,__, ..,,,. - &. L ._ '- ., !.:> ~ 

"""V o ,..i,,,. ... f"~ l""' r'"'r-o-- L~ ·-- ·-1'.'"le"l"s o ..... r-+1..,,,, ...... ~-- ·~ -- t_..:,"",. · -·- ,L.,_L..._ ..... , t-1..~• ..... J... 

<locu::>,:mts requ!.re<l by ,:my other !)rovision 
of lciw to be 'C'":3.de c1v.:1iL1ble for uublic 
!.ns!H~ct ion an rl cor1yi~~_< [ 1 80 (1) ·(i)] . 
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John H. Gros9, Esri. 
Pa.~e 2 . 
Februar7 17. 1976 · 

One such ?rov1s1.on of law i3 Genenal Hunicipal Law. 
~ 51 1 which provides a right of access to: 

11 [A] 11 books of t!linutes 1 entry or .a.ccou..."lt, 
~nd the books, bills, vouc:.1.ers, checks. 
contracts or other pa?ers con.nected with 
or us.ed or filed in the office of, or t-,rith 
any o~ficer, board or co11r1ission acting for 
or en behalf of any county, town, village or 
municipal corporatilJ!l . • • • " 

Thercfpre, virtually any "papers connected with or used 
or filed' 1 in the office of a nunicipality a;:-e acccs!lible to 
the e:..::tent that such records do not fall witain any of the 
restrictions listed in§ 88(7) of the Freedom. of Information 
Law. 

In relevant pa.rt. ; 88(7) (c) provides that, notwithstancHn,, 
rights of access granted by 5 83(1), the Freeda□ of Information 
Lnw does not apply to information ~hich if disclosed would 
constitute "an unwarranteJ invaston of personal privn.cy" 
[see also§ e8(3)(~) to (e)]. 

In GY view, the notes and ~inutes cor.".Piled in reletion 
to the Rl?tbering of public officials, which dealt solely with 
th~ status of a member of the planning bonrd as a resigned 
attorney, may be deniable. The Freedora of Infornation Lnw 
prov:td~s discretion to the ct1sto<lien!f. of records to '1<lel~~e 
identifyini:r, detnils" [§ 38(3)] or withhold inforc.ation [§ 88(7)(c)] 
·when in the.ir j1Jd.gment disclosure 'llTould result in an unwarranted 
invasion of personal privacy. Therefore. if the cler~ or 
'Hho'."'lcver hns rossession of the not~s and minutes in question 
feel!! that disclosure would result in such .1.n invasion. accesa 
may be denied. 

With respect to the deterr.i.ination reached. it is poa9ible 
that a court mirht fin<l t~at it is a fin~l opinion [see§ 88(1)(a); 
Farrell v. Villaq;e Bd. of Trustees, 372 ?LY.S.2d 905 (1975)]. 
If it is a final opinion, it isaccessible, 

I hope that I hav~ been of some assistance. Should any 
furci1er aucstions arise, please feel free to contact me. 

R.JF /1nd 

cc: ~~- JB!!!~S C. Cooper 
Associate Counsel 

Very truly your3, 

Robert J. Free~an 
Counsel 

Departnent of Audit & Control 
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All.'.m ~-r. Ka.plan, Esq. 
O'Hn~:in, Reilly&. Gornan 
Reilly Building 
444 !fain Street 
Islip. New York 11751 

De.nr }-fr. Kaplan: 

February 23, 1976 

Th!ink you for your interest in t~e Freedom of Infornation 
Lat-1. 

The request ·.directed to the Jones Beach State Parkway 
Authority pertains to contracts re::,:ardin3 repair. and maintenance 

{ of ruardrails located at a specific area of the Southern 
State Parkvay, as well as conpilation of lists nanes and 
addresse!J of contract0rs and firms involved in design 
r-mintenance of the r,uarc.ra.ils. 

In my opinion~ the Authority nust search for and provide 
access to all contracts into which the Authority entered. 
Tracti tionally, the public lvis had a right of '3.Ccess to contracts 
and other record9 reflective of expenditure of public funds. 
The Fr.eedoo of Infonna.tion Law, § 83 (10) preserves this right 
of access .. 

Nevertheless, the. Authority has no duty to coo.pile lists 
of na~es nnd addresse9. The Freedom of Infornation Law providas 
a rir;!1t of access to existing recorc.J. Therefore, an agency 
is not obli3ed to create a record to res?ond to a request. 

I hope that I have b~an of so::i.c assistance. Should any 
further questions arise. please feel free to cont.act me. 

Very trJly yours, 

Robert J. Freen.a.rr 
Counsel 
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STATE OF NEW YORK 

coMMITTEE oN Puauc AccEss To_AEcoAos FolL-/tl(;- 3 t..,t ~ 
I 

ri UTTEE MEMBERS 
•, __ IE ABEL - Chaiffflen 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518} 474-2518, 2791 

T . ELMER BOGARDUS 
MARIO M, CUOMO 
PETER C. GOLDMAAK, JR. 
JAMES C, O'SHSA 
GILBERT P, SMITH 
ROBERT W. SWEET 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN February 23, 1976 

Mr. P.A. Nicolina 
Acting Superintendent 
Babylon Union Free School District 
Administration Office 
171 Ralph Avenue 
Babylon, NY 11702 

Dear Mr. Nicoline: 

Thank you for your interest in complying with the 
Freedom of Information Law. 

The question raised is whether a proposal submitted 
by a teachers association to a school district for the pur
poses of negotiating a new contract is acc~ssible under the 
Freedom of Information Law (hereafter "the Law"). 

The Law provides a right of access to specified 
categories of records [§88(1)], including 

"any other files, records, papers or 
documents required by any other provision 
of law to be made available for public 
inspection and copying." 

One such provision of law is Education Law, §2116, which 
directs that 

"[T]he records, books and papers belonging 
or appertaining to the office of any officer 
of a school district are hereby declared to 
be the property of such district and shall 
be open for inspection by any qualified voter 
of the district at all reasonable hours, and 
any such voter may make copies thereof." 



P. A. Nicolino 
February 23, 1976 
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The Law affects the statute quoted above in two 
ways. First, §88(6) of the Law provides and the Committee 
has resolved that 

11 information accessible under the Freedom 
of Information Law shall be made equally 
accessible to any person, without regard 
to status or interest 11 (Resolution of 
Corm:nittee on Public Access to Records, 
adopted October 31, 1974). 

Therefore, a person need not be a 11qual ified voter of the 
district" to gain access to records in possession of a 
school district. 

Second, §88(7) of the Law provides that a unit of 
government may deny access to four categories of information, 
notwithstanding rights of access granted pursuant to §88(1). 
In my opinion, however, none of the categories listed in §88(7) 
could properly be invoked as a ground for denial of access to 
the records in question. 

Nevertheless, case law provides that in some instances 
records may be deemed privileged and confidential. As the 
Court of Appeals has held: 

"[T]he hallmark of this privilege is that 
it is applicable when the public interest 
could be harmed if the material were to 
lose its cloak of confidentiality 11 [Cirale v. 
80 Pine St. Corp., 35 N.Y. 2d 113, 117 (1974)]. 

The Court also stated that 

11 [0]nce it is shown that disclosure would 
be more harmful to the interests of the 
government than the interest of the party 
seeking the information, the overall public 
interest on balance would then be better 
served by nondisclosure (id. at 118). 

With regard to the is sue raised in your letter, case 
law also held that the governmental privilege may be appropriately 
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asserted when records relate to an incomplete·transaction and 
disclosure prior to completion of the transaction would be 
detrimental to the public interest [Sorley v. Clerk 2 the Mayor 
and the Board of Trustees of the Incorporated Village of Rockville 
Centre, 30 A,D. 2d 822 (1968)]. 

Although the records in question relate to an incomplete 
transaction, the negotiation of a collective bargaining 
agreement, I am unaware of any statutory or decisional law 
stating that such records are either accessible or subject 
to denial. The question rests on whether or not a court 
might find that disclosure of materials at an iilitial stage 
of negotiation would be detrimental to the public interest. 
As such, it would be inappropriate at this juncture to 
conjecture as to the finding at which a court might arrive. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/dc 

Very truly yours, 

Robert J. Freeman 
Counsel 
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STATE OF NEW YORK 

COMMITTEEONPUBLICACCESSTO_RECORDS F6IL- ;t/t) -3Y~ 
I 

q_ ~tTTEE MEMBERS DEPARTMENT OF STATE, 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
(518} 474-2518, 2791 ........ _.IE ABEL . Chairman 

T. ELMER B0Gif).RDUS 
MARIO M. CUOMO 
PETER C, GOLDMARK, JR. 
JA~ES C. O'SHEA 
GILBERT P. SMITH 
ROBERT W. SWEET 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

February 24, 1976 

Ms. Barbara J. Gilman, President 
Chemung County Taxpayers Associatinn 
228 Sunset Circle 
Horseheads, New York 14845 

Dear Ms. Gilman: 

Thank you for your interest in the Freedom of 
Information Law. Several questions have been raised, 
and I will attempt to answer all of them. 

The first question deals with the manner in 
which a request for records is made. Committee regu
lations, which have the force and effect of law (see 
attached), provide: 

"[W]here a request for records is required, 
such request may be oral or in writing. 
However, written request shall no~ be 
required for records that have been 
customarily made available without written 
request" [§l40l.6(a)]. 

As I interpret the provision quoted, an agency may 
require that a request be made in writing, except that oral 
requests must be accepted with respect to records that have 
customarily been made available without a written request. 
Additionally, although an agency may require that a request 
be made in writing, failure to use a prescribed form cannot 
be a valid ground for denial of access. Any writing should 
suffice, so long as the request reflects identifiable·records. 

Second, in my opinion, records in possession of the 
County Planning Board are accessible. The Freedom of Infor
mation Law provides a right of access to several categories 
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of records, including: 

"any other files, records, papers or 
documents required by any other provision 
of law to be made available for public 
inspection and copying" [§88(1)(i)]. 

One such provision of law is General Municipal Law, 
§51, which provides access to: 

11 [A]ll books of minutes, entry or account, 
and the books, bills, vouchers, checks, 
contracts or other papers connected with 
or used or filed in the office of, or 
with any officer, board or commission 
acting for or on behalf of any county, 
town, village or municipal corporation ••. 11 

Therefore, all "papers connected or used or filed" with 
a local government official are accessible to the extent that 
they do not fall within any of the four categories of deniable 
records listed in §88(7) of the Freedom of Information Law. 

With regard to Sections 6 and 7 of the County regula
tions, both reflect compliance with the regulations promulgated 
by the Cormnittee. However, as I interpret the statements made 
in your letter, the appeals officer, the County Attorney, 
generally reviews an initial request for records. If such a 
policy has been implemented, it would appear to be violative 
of Conunittee regulations. Pursuant to §1401.2 of the regulations, 
a records access officer should respond to requests and make an 
initial determination to permit or deny access. There is, 
however, nothing in the regulations that would preclude a records 
access officer from consulting with another official. Nevertheless, 
if an initial determination is made based on consultation with 
the appeals officer, the right to appeal a denial as provided 
by the Freedom of Infonnation Law [§88(8)] and the regulations 
promulgated thereunder (§1401.7) ,o:,uld be constructively 
abridged. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Enc. 

Very truly yours, 

Robert J. Freeman 
Counsel 
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' Q .~iTTEE MEMBERS 

IE ABEL - Chelnnen 
T. ELMER BOGARDUS 
MARIO M. CUOMO 
PETER C. GOLDMARK, JR. 
JAMES C. O'SHEA 
GILBERT P. SMITH 
ROBERT W. SWEET 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518} 474-2518, 2791 

February 26, 197~ 

Honorable Ogden Reid 
Commissioner 
N.Y.S. Department of 

Environmental Conservation 
50 Wolf Road 
Albany, New York 12205 

Dear Commissioner Reid: 

On behalf of the Committee on Public Access to 
Records, which was created by enactment of the Freedom 
of Information Law (Article Six, Public Officers Law), 
I would like to comment upon the rules and regulations 
proposed by the Department of Environmental Conservation 
to implement the Mined Land Reclamation Law. 

Section 420.3 of the proposed regulations, which 
deals with confidentiality of re·cords, provides: 

11 [I ]nforma.tion supplied to the depart
ment by applicants, permittees or others 
in connection with the administration of 
this title shall be available to public 
inspection and copying except as limited 
by article 6 of the public officers law 
and except as hereinafter provided. Any 
information collected by the department 
regarding the mining operations and the 
reclamation of affected lands and control 
of pollution of the environment affected 
by min:h\_gshall be held confidential by 
the department when so requested by the 
operat0n, except that such information 
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may be divulged in an adjudicatory pro
ceeding authorized by law or to a 
governmental official when necessary to 
perform. his duties. Any such request 
for confidentiality shall be made in 
writing within thirty (30) days of the 
submission of such information, shall 
identify specifically each item of 
information requested to be held con
fidential, and shall set forth in detail 
with respect to each such item the reasons 
for the claim of confidentiality." 

The quoted provision would permit nany owner, lessee, 
or other person who operates, controlls or supervises a mining 
~peration 11 [pr6posed regulations, §420. l(o)] tp request that 
records pertaining to "the mining operations and the reclamation 
of affected lands and control of pollution of the environment 
affected by mining" be confidential. 

In this regard, the courts of New York have consistently 
held that a mere assertion of confidentiality is insufficient 
as a means of denying access. While the courts have found 
that in some instances a public interest privilege may be 
appropriately asserted: 

" .•• the privilege does not turn upon the 
private purpose with which the informant 
made the confidential communication, but 
on whether the public interest is better 
served by disclosure or by keeping the 
seal of confidence .•. The concern here is 
with the privilege of the public officer, 
the recipient of the communication, rather 
than with the privilege of the maker of the 
communication" [Matter of Langert v. Tenney, 
5 A.D. 2d 586, 588 (1958).] 

The Court of Appeals has upheld and strengthened the 
thrust of the opinion quoted above: 

" ••. official information in the hands 
of governmental agencies has been deemed 
in certain contexts, privileged. Such a 



Honorable Ogden Reid 
February 26, 1976 
Page 3 

privilege attaches to confidential com
munications between public officers, and to 
public officers, in the performance of their 
duties, where the public interest requires 
that such confidential communications or the 
sources should not be divulged .•. The hall
mark of this privilege is that it is applicable 
when the public interest would be banned if 
the material were to lose its cloak of con
fidentiality" [Cirale v. 80 Pine St. Corp., 
35 N.Y.2d 113, 117 (1974)]. 

In detennining when the privilege is properly invoked, 
the Court devised a balancing test whereby the competing 
interests are weighed: 

11 [O]nce it is shown that disclosure would 
be more harmful to the interests of the 
govenunent than the interests of the party 
seeking the information, the overall public 
interest on balance would then be better 
served by nondisclosure" (id. at 118). 

Moreover, the decision held that the propriety of an 
assertion of privilege must be determined on a case by case 
basis, that a determination regarding the privilege can be 
made only judicially, and the governmental agency asserting 
the privilege has the burden of proving that the public 
interest would be jeopardized by disclosure(~. at 119). 

The application of the Freedom of Information Law to 
the records in question need not be damaging to either the 
interests of a mine operator or the Department of Environ
mental Conservation. Relevant to the subject matter at issue, 
the statute provides that, notwithstanding rights of access 
granted thereunder: 

"this article shall not apply to information 
that is •.• confidentially disclosed to an 
agency and compiled and maintained for the 
regulation of commercial enterprise, including 
trade secrets, or for the grant of review of 
a license to do business and if openly dis
closed would permit an unfair advantage to 
competitors of the subject interprise ..• " 
[Public Officers Law, §88(7)(b)]. 



Honorable Ogden Reid 
February 26, 1976 
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In sum, first, the principles reflected by both 
the Freedom of Information Law and judicial decisions 
oppose a policy whereby information can be held as con
fidential merely by classifying it as such. Second, if 
disclosure would indeed result in detriment to the public 
interest, the governmental priVilege provides a means of 
protecting thatiuterest. And third, the provisions of 
the Freedom of Information Law enable an agency of government 
to deny access to information which if disclosed would 
place a mining operation at a competitive disadvantage. 

For the reasons stated herein, the Corm:nittee on 
Public Access to Records respectfully requests that 
section 420.3 of the proposed regulations be reconsidered. 

RJF:dc 

Sincerely, 

Robert J. Freeman 
CO.unsel 
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~1r-. ~tepticn Dc;.itscl1 
'i'o•./(l c;nginccr 
'l'o·.:n of HoocliJ!.!.ry 
ilui ldiny D~par t..:'..ent 
iii~ji.1lancl Hills, tn'. 10930 

war Hr. Dcutsc:1: 

'i'hank you for yo-...1r i:1t~r~st in co,;1:)l1ins; ui th the Pre.ac.o, 
of Infor!:latio:a Law. 

'i'he qu~~tion. rabad. is w:1-~the!." p::.!rsoria.l not.~s writt~n by 
- __ ., ·· ---a--irai:ttitn<; inspector c1uring his insp-2;ction. o= ;:t builc.ling a::::-c 

~c..::·~~siblc U..'1.ti~r tile Fi.-ce.1.o:.:i o!: In £or;.~\ tio:1 r,m, (I'icreaf t.cr "t:,.e 
Lil',r11

) • 

'Lne Law pro•,iues a right of aL":ccss to scvE?rlll c:1.tcgorios 
of r~cortls [5 S3(1)], incluuing 

~any other files, records, pnpers or 
clocu.":Bnts requircJ O}' any otiH:~r provlnion. 
of lnw to be r.1ad:3 av«ila!.>lc for public 
inspection and. copyin']" [5 88 {l} {i) 1. 

0.10 .such 1)rovision of l3w is Gcner"l :,:u.:1ici1H1l L1·.r, 5 51, 
\·i;1ic1i provic1~!3 a righ.t of i\CC..:?~s to 

11 [,q11 .books of :-.1inutes, catr:1 or accouat, 
anu t:w boo}:s, l>ills,, vo:1c:1crs, chG.::'.ts, 
co:i tr .:ic ts or o t:1.c::: ?S.::>cr s co.i.nec te..l with 
or used or f ilc<l in t~1e office of, O!" w1 t~\ 
a~y of ficcr, ~oarJ or. co~~.:1.issioa actin<J fo:::
or 0.1 bc'.1alf of a:,y couaty, to·.-1.;1, villa-_;~ 
or uuaicip.:tl corpor.:-.tio:i.. • • " 

'l':1J::-c ::.:ore, vi r.t-ua 11~, "all ;_1a?or3 coa:\Gct.::d. • . .:i th. or c.:;t!<l or 
file!...l" b:i a w.iaicipa.l o~fici~l are ~c.:~ssi'olc: to t'!'l~ extent 
t;iat. bi~y do not fall ~dthin .:i..Tl' of t.:1~ catc-_jorics of U-".!o1ia!>lc 
records li::; t~~d in S SS {7) of th~ L:iw. 
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OilC of the ca,t~.gorics of clc:nL:i.bl·.'! records co:1s.ist$ o! 
"i:.rvcs tiga.tory files cott\pile.J for Lx:1 en :f orc~o':a:::n t pur;:io.:;:;c s" 
[J 3:J(7) (tl)] .. In t:1.is r~g;irU, pUt'SlHl~t to •;:o-,Jn L:i-:·:, § 26~, 
it ii~5 bt1en held that a to·.,:n inspector n:.y be invcsta..J. by a 
ttr,m bo~rd \•;ith :iuUmri'.:.y to cnfo-:.·ce its buil..:!in,; cod~ nnd 
zonirHJ ordinuacc$ by ins:titu::.inrJ proc<Jo:iinc;3 t.o enjoin 
v.iolc-.to:rzi {;Jillcts v .. Quinto, 225 ~l .. Y.S- .. 2G ]·Jl {1962)]. As 
,s:..;;,;n, !30:.t'2'l o:: 1:.:·t~ racorus C0'.1pil,::?,..l i>y bt._~ildinJ inspc'.!-Ct.ora:i 
L·•·'')' 1'."'V-~ b··•"'·1 co--•)il·•d fo.,... ln•; "l-" □ r-ca- ., ... , . .... ur·1~~ .... ., h~~ -· -•.a ,.,., '-- ..._ "'-•· "-"~ .!.\ "-' -U..:,1 ..,_ !-' ,: ...,~~-' • 

'i'ho de:;criptio~1. of the reca!'G.s in -=(U..:!S tion in 3•our 
luL:t.,.!r J.02?s not specif;:{ whet:1cr t:10 not•~s: .:i.re p.;.1.rt: o:: invest.i
g.:.tory fil~5.. !11 r::.1 opinion, th.:::: putilic'!i right. to in::;pect 
.:i:Hl copy the records is cont.in'}'c:i.t i.l~J~:-, ,.,,-h.:::t~t'.:?r thoy ,-rcre 
c0~1pilcU for law enf□ rccr,v:mt. p1.1rpos.es. 

1 hope that l hll.VC be~n of s,.Y\•:, ussi:;;tanc'a~ Sboul<l an:-.t 
furt(1.~J! questions arl8..::!,, plc=-.sc fc~l free to contact r.:t0 .. 

Very truly yotlr3, 

R0:1Zil? J. Y'IEB.>U-~U 
Cm.1ns;'!l 
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Ms . Jan Hebdon . 
Assistant Editor 
Sanders Publications 
Warsaw, New York 

Dear Ms. Hebdon: 

March 2, 1976 

Your letter addressed to Secretary Cuomo has heen 
transmitted to the Committee on Public Access to Records, 
of which Mr. Cuomo is a member. The Committee is re
sponsible for advising with respect to the Freedom of 
Information Law (hereafter '1the Law"). 

The question is whether penalties may be imposed 
when a public official refuses to provide ·access to records 
as required by the Law. The anm,er is that there is no 
sanction available when an official refuses to comply 
with the Law. 

However, pursuant to regulations promulgated by 
the Committee, which have the force and effect of law, 
"denial of access shall be in writing stating the reason 
therefor" [see enclosed regulations, §l401.7(b)]. Further, 
when an initial denial is made, the official making the 
denial must inform the person seeking access of the right 
to appeal to the head or heads of an agency, who must 
decide the appeal in writing, within seven business days 
of its receipt [see the Law, §88(8); regulations, §1401.7). 

It is also noted that failure to acknowledge a -request 
or pDovide or deny access within five days of a request 
may be considered a denial of access [regulations, §l401.7(c)]. 
As such, an appeal may be made to the appeals officer or 
body. 

When a denial of access if affinned by the appeals 
officer or &ody, the sole means of recourse is judicial 
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review via institution of a proceeding under Article 78 
of the Civil Practice Law and Rules. In such proceeding, 
the person denied access must prove that the agency acted 
unreasonablJ in denying access. 

The Committee has recognized that the burden de
scribed above may be difficult to overcome. Consequently, 
pursuant to its statutory duty to recormnend changes in 
the Law [§88(9)(a)(iii)], the Committee has proposed 
several amendments, including a shift in the burden of 
proof. Under the Committee proposal, an agency whose denial 
is challenged would have the burden of proving its com
pliance with the Law. 

I hope that I 1 have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/md 

bee: Secretary Cuomo 

Very truly yours, 

Robert J. Freeman 
Counsel 
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March 3, 1976 

Dear l-ir. Antonio: 

I will attern?t to ansuer the questions raised in your 
letters of February 12 a nd 21. 

Tria first l etter i nvol;es rights of··access to r ecor<ls 
under the Fr-aedom of Iniormation Law and specifies four 
r~q .. icsts for recorus, three of which have been deni~d. The 
r equest d irected to the Pamily Court resulte d in ·a denial 
on the ground that the records · are no longer in e>~istence. 
Since the Freedon of In formation pertains to existing r ecords, 
it woul d appear that tile response sent t o you by t he Faraily 

. Court was appropriate . 

'l'he second raquest, which was d irected to the New York 
City Police Department , involved r ecord~ related to two 
"incidents" as stated in your letter. In this r egard, the 

'Freedom of Inforr:ta tion Law enables an agency to deny access 
to "investigatory filas corapiled for law enforcement purposes" 
(§ 88 (7} (d )]. If the records in question were compi l ed for 
law enforcement purposes , it would seem L'1at the denial was 
proper. However, without additional information, it is 
inpossible to dete r mine the nature of the records in question. 
It i s also no ted t hat the Family Court Act,§ 784, provides 
that "[A]ll police records relating to the arrest and disposition" 
of a juvenile are made confidential. After obtaining a court 
or<ler, only a parent , guardi a n or attorney can inspect such 
records . Therefore, a police department is barred from dis
closing r e cords .pertaining to the arrest and disposition of 
a juvenile. 
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Jacob Antonio 
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With regard to records in possession of the Division for 
Youth, Social Services Law, 5 372, provides that such records 
must rern.ain confidential, unless disclosure is ordered by a 
Supre1~1e Court justice after giving notice to interested persons 
and holding a hearing. 

In view of the provisions of the Fa.'Tiily Court Act and 
'the Social Services Law, it would appear that none of the 

records related to your stay at the tlarwick School have been 
made available to any person outside of the School. 

'l'he second letter seeks advice pertaining to a claim 
of negligence against the state. The Comi.--uittee does not 
deal with inquiries of this nature and I suggest that you 
consult a private attorney on the matter. :levertheless, 
having reviewed the provisions of the Court of Clair:15 Act, 
I doubt that you are able to bring such an action. 

'rhe Act provides that no judgment shall be granted 
unlass an inDividual files a claim 

" ••• within ninety days after the accrual 
of such claL:1 unles·s t:1e claimant shall 
within such tiue file a written notice of 
intention to file a clai□ ther~for, in 
w1lich event tne claim shall be filed 
within t'.·m years of accrual of such claL:1 11 

(Court of Claims Act, S 10]. 

As I interpret your l2tters, you were an "infant'' ·v-rhen the 
claim accrued. In such cases, the courts have hclcl that an 
infant (a person belo;v tt1e age of twenty-one) may file a · 
claim for personal injuries within two years after attaining 
majority [i✓eber v. State!.. 267 J;..D. 325 (1944)]. Since you-· 
attended a training scJ:1001 at age thirtGen .on or about 1942, 
you reached b,1enty-one years of age in approxi1:iately 1950. 
For two years thareafter, you could have filed a clai.m. 
Stated in another way, you could have filed a claim upon 
whicl1 a judgment could have been granted until you reached 
the age of twenty-three. Therefore, in ray opinion, it is 
likely that you can no longer bring a claim against the state. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel freG to contact me. 

RJF/dc 

Very truly yours, 

ROBERT J. FREEMAN 
Counsel 
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March 8, 1976 

E. David Wiley, Esq. 
N.Y.S. Department of Mental 

Hygiene 
44 Holland Avenue 
Albany, New York 12229 

Dear Mr. Wiley: 

Thank you for your interest in complying with 
the Freedom of Information Law (hereafter "the Law"). 

Pursuant to Mental Hygiene Law, §7.19(h), a 
board of visitors of a hospital or school within 
the Department of Mental Hygiene has the authority to 
investigate charges made against a director or employee 
of such a facility. The statute also provides that 
each board or any member thereof may report on con
ditions at a facility and that: 

"[A] board or member may includ~ in 
the report or separately at an:Y-'time 
any matter pertaining to the manage
ment and affairs of the department 
facility and may make recommendations 
to the governor and to the commissioner." 

The questions raised concern the extent to which reports 
or recommendations referred to in §7.19 are accessible 
under the Law and whether the language quoted above 
restricts disclosure of the records in question to the 
Governor and the Commissioner. 

In my opinion, the statutory language pertaining 
to communications made by a board of visitors to the 
Governor and the Commissioner may have little practical 
effect. Although the records may not be accessible 
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while in possession of a board, once they are trans
mitted to the Governor or Commissioner they become 
subject to the Law. 

Nevertheless, pursuant to your letter and our 
ensuing discussion, it would appear that the reports 
and recommendations are advisory, that a board has no 
authority to take final action, and that the records 
in question are not consistent with any of the cate
gories of records made available as of right pursuant 
to the Law. It is possible, however, that a court 
might find that a determination made by a board after 
investigating and taking testimony constitutes a final 
opinion made in the adjudication of a case [see Farrell 
v. Villa e Board of Trustees, Etc., 372 NYS 2d 905 

19 5 Such a determination would render a board 
opinion accessible under §88(1) (a) of the Law. 

Moreover, while there may be no right of access 
to records, the Law is permissive. Consequently, an 
agency may make any records available, barring a 
statutory requirement of confidentiality. Therefore, 
if, for example, the Commissioner determines that 
disclosure of an opinion of a board of visitors would 
benefit the public interest, the opinion may be 
disclosed. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:mm 

Very truly yours, 

Robert J. Freeman 
Counsel 
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March 8, 1976 

-D~ar Hr. Hcikens; 

Th&'1.k you for your continued interest in the Fraedor.i 
of Information Law. 

In response to your questions, first. each State agency 
must designate one or more persons as records access officers. 
The regulations promulgated .'by the Corra:iittee, which have the 
force and effect of law, provide: 

"[T]he head of an agency or municipality shall 
be r esuonsible for insuring comDliance with 
the regulations herein, and shail designate 
one or more persons as records ~ccess officer 
by name or by specific job title and business 
address, who shall have the duty of coordinating 
the agency response to public requests for 
access to records" [see regulations enclosed, 
§ v~ o 1. 2 (a) J . 

Second, § 88(4) of the Freedom of Information Law provides 
that each a gency '!shall maintain and i:iake available for public 
inspection and copying" a subject r..atter list. · The list need 
not specify every record any agency has in its pos session. 
'Rather, as stated in the reeulations, the list must specify 
~ategories of records with sufficient detail to permit a person 
requesting a record to identify the file category of the record 
sous;ht:. 

And ,third, the :mendments pro?osed last year by the 
Committee were not enacted. However, the Committee is -currently 
redoubling its efforts to improva the Freeda~ of Information 
Law. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

Enc. 

BJF/~d 

Very tr:~ly yours, 

Robert J. Freeman 
Counsel 



Mr. Roland R. LaPier 
Town Clerk 
Town of Beekmantown 
R.F.D.l, Box 178 
\Jest Chazy, NY 12992 

Dear Mr. LaPier: 

35'1 

March 8, 1976 

Thank you for notifying the Committee of your difficulties 
regarding the performance of your duties as Town Clerk. 

The action taken by the Town Supervisor, refusing to 
permit you to gain custody of town records, is improper. 
Section 30 of Town Law clearly provides that: 

"[T) he town clerk of each town: 1. Shall 
have custody of all the records, books and 
papers of the town." 

I can add title to the opinion of Mr. James Cooper, Counsel 
to the Department of Audit and Control, who wrote that "a town 
supervisor does not have a right to possess a key to the town 
vault •••. " However, I will send a copy of this correspondence 
as well as Mr. Cooper's opinion to the Town Supervisor. 

I hope that I have been of some assistance. 

RJF:mm 
cc: Mr. Ronald "Pete" Covey 

Very truly yours, 

ROBERT J. · FREEMAN 
Cotmsel 
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l·lr. Wallace .Jolen 
Asst. ;Jirector 
Citizens Dand Cleanu:i:J Carnpai0n 
Field Lngincering aurcau 
12 Ciiase Street 
\lliite Plains, JY 10606 

~larc~ 8, 1976 

As we have discussed on scver.J.l occasions, the authority 
of t~1e Car.uni ttee is solely advisory. Consequently, enforce~ent 
of the Freedom of Infori'lation La".·: r2sts on the shoulders of 
t'.1,~ public. 

All t,ia t I can aJd to the opinion expressed to you in my 
letter of August 5, 1975, and our en3uing conversations is 
that the r~gulations promulgated by the Corn..,·nittee have t!le 
force anJ effect of law. As such, ea.ch asency a.nd municipality 
as defined respectively by§ 87(1) and {2) of the Freedon of 
Information La\·1 must adO£Jt procadur,.:;s no more restricti v0. than 
tl10sc prescribed by the Corn.-ni ttee. 

I hO?c that I have been of as;::,i3ta.rv::':!. S:iould any further 
questions arise, please feel frca to contact □e. 

RJF/dc 

Very truly yours, 

ItO~.r=~',:' J. FRf;E:,m.1 
Counsel 
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:larci1 8, 19 76 

~is. neatricc '.•tiller Montanye 
s 

Dear ;1s. :,Iontanye: 

Your l .etter addressed to ar. 1'0:-ason, who is no long~r 
associated with the Co~1mi ttee, l1as been transferre<l to me . 

Jn your behalf, I attenpted to contact Hr. VanValkenburgh 
of ti1e u:3partr.lent of Environmantal Conservation. ,\lt;'lough 
Hr. VanValkenburgt1 is no longer wit:1 the Dapartnent, I was 
infor.,1ed by another gen.tleman that the Dcpart.."1ent does not 
hav~ in its possession any records pertaining to your inquiry. 

With regard to stateuents nade in your letter, please 
be advised that an agency nee d not res;_:>on<l to a r equest within 
forty-eig!1t hours of its receipt . · ':'he reryulatioas pronulg:i. t'::!u 
by tile _Com.--nittee (see enclosed) provide: 

"[A]n agency or @unicipal official shall 
respond promptly to a regu~st for reyuest 
for re.::or<ls. I..;xcopt under extraordinary 
circunstance.;;, :1is res2onsc shall be ,'lade 
no more tilan five working days after 
receipt of the reques t ••• " [§ 1401.6 (b)). 

With respact to fees for copies , the regula tions state 
t i\a t, W1less other.rise provic!ed by la·,1, agencies wi ti1 photo
co,21 ing equipaent nay citarge no nor~ t;,an twenty-five c.:?nter 
p er page:? {~ 1401.3 (c) (1)]. Agencies t·lit~lout p.:.1otocopying 
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equipLlent Llay vroparu handwritten or ty~awritten transcripts, 
in ·.;::1ic:1 case t:10 person re1uestinq t:1~ r~cords nay b8 cI1argeJ 
for tat! clerical tiL1t:? involved in uaking tl1e tr.:inscri2t 
[:.i 1,10l.1J(c) (2)]. In t.::10 case of .::;teHograi_):1ic not::Js t;1at 
;.1ave not i.J~~~n transcri~)~<l, an agency ;::iay charg,~ t:1e actual 
co9ying cost, excluding fi:~~d costs of t·:1e a,Jency [§ 1401.1(c) (3)}. 
211er2for~, if b10 cost of trauscribi:q the st,2no-1rap!1er' s notes 
is :;;150. 00, a3 sta tecl by b:10 ::.::oun ty :L~rl~, suc:1 fee would ::l2 
in co1:1JliancB ui tr1 ti1e Freedor.1 of Inform.ation La".r. 

I ho_i:)e tllat I have lJc2n of so:,e assistance. 

3.Jl:-/c.ic 
E11c. 

Very truly yours, 

:Wili:ll':I' J. FR::::Bi·L'\ .. :1 
Counsel 



Ms. Ethel Fitzgerald 
Member, Board of Examiners 
Board of Education of the 

City of New York 
65 Court Street 
Brooklyn, NY 11201 

Dear Ms. Fitzgerald: 

March 9, 1976 

Thank you for your interest in complying with the Freedom 
of Information Law (hereafter "the Law"). 

In my opinion, the Board of Examiners is an agency as 
defined by§ 87(1) of the La~. As such, it is obliged to 
effectuate the provisions of the Law. 

In addition to providing access to records pursuant to 
§ 88(1), the Board must adopt regulations no more restrictive 
than those promulgated by the Committee and, in some instances, 
create new records. For example,§ 88(1)(g) of the Law and 
§ 1401.3 of the regulations require the fiscal officer of an 
agency to compile a payroll record, consisting of the name, 
address, title and salary of each officer or employee of an 
agency. Additionally, § 88(4) requires compilation of a 
subject matter list, and§ 88(5) requires that a voting 
record be maintained. 

I have enclosed several docUlllents for your perusal which 
should prove to be helpful in describing the Board's obligations 
under the Law. 

I hope that I have been of some assistance. Should any 
questions aris~,please feel free to contact me. 

RJF:mm 
Encs. 

Very truly yours, 

ROBERT J. FREEMAN 
Cotmsel 
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:-tarch 17, 1976 

.lli:'. Paul Feiner 

-oe.ir Hr.. Feiner: 

. ·rhank you for your continu~u interast in. open governl:\ent. 

Your que~tion concerns -the pro?riety of action taken by . 
~~e Scarsdale Village Uoard of Trustees, which, according to 
your letter, voted ~hile in executive sessio~. 

i\s I advised in an opinion. sent to you December 10, 1975, 
botil t!1e· State C.:o,.iptroll~r and Atto=.n e y General have publishe <l 
o ~.:iinions stating that a town board should vote in public. ':'he 
qu~s tiqn of the validity of action taken in executiva session 
has be en dealt with in another opinion: of the Con?trollcr, which 
sta ted th.at 19 a.."\ ordinance voted upon and passed by the town 
boa rd in an executiv~ session is inv.alid0 (G9 O;_).St.co-:-apt. 141). 

In ny opinion, if the sa.-ae question w~re r ais.ed with 
respe ct to a village board of trustee:;, t."rte r ~sult ·.-,ould be 
the sar.i~, since neither th~ Town Law nor b'le '-lilla<Je r..a w 
-Spi;C i fically direct that voting by a to.m board or vill:age 
-iJoa rd ·of trustees ~ust oe in pµblic. 

In ord~r to c:hallangc a vote taken in ax-c?.cutive session,. 
a s ;:>ccial procee ding nust be initiat~d in the c:ourts. Furt.~or, 
it is noted tha t opinlo:1.s rendered by t h e Co::;p trollcr a nc the 
.:\ttor:l.oy General are adv:.sor.1. .n.ccorcilng. to r.,y research, there 
ila:.. :.:,ce :1. no ju.licial decision stating t h at a vote taken in 
t:!Xu..::u tiv~ session is invalid. ":':\cref or~, 3.ltnough a c:ourt 
~.i <;:1t. giv~ gr~at \-:~ight to an O? inion . of th~ Co:u~ex:-ollar o·r 
the td:.torney C~11eral, it has no · obligation to raly upon such 
o;.>i:1io :1. Con:;e qu~ntly, the re3ult reac:1ad by a court ra.i9ht 
ui f ,cer froo t,12 01>inion of either of two public officials noted. 
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I hope t11at I hava been of some assista.'lce.. Shaull.! any 
further questions arise, please feel free to contact r:ie. 

RJF/t.lc 

Very truly yours, 

R03i:: R.? J. FRZE~·tA:.'t 
Cot.Ll'\sel 



~fs. Hargarct Shen.mod 
Assistant Counsel 

1{-=trch 17, 197fi 

:.1YS Urban Development Corporation 
13i~S Avenue of the ~ericas 
t;"'!':v Yor·k, !1'ew York 10019 

.Dear Ms. Sherwood: 

Tha;1k you for your interest in the Fre~do~ of Information 
La•, (hereafter "the Lmi'). 

The question raised i":l your letter is whether proposals 
c?.7ld related documents in Dossession of the Urba:1 Develo-::>17'.ent 
Corporation which p,~rtain· to onr,oin.0 contract ne~ot:iati~ns 
are accessible under the Lav1. 

Section 8B(l) of the La.J provides a ri~ht of access to 
nine cate~ories of records. As described i~ your letter, it 
anpears that the records in ouestion do not fall within any 
of the catep:ories listed. If that is the case, in r::y opinion, 
neither the nroposals :1.or the doctr.7ents related thereto are 
accessible. · · 

~everthcless, I sugpest that the contents of the materials 
SOUV,ht be reviewed to deter.nine uhet't',er any portio:1G thereof 
T'.1.ust be made available pursuai.,t to the enLU:terated ce=ttegories 
of accessible records fotmd in 5 88(1). 

I ho;')e th?.t I h2.v.~ 1)een of s0::1.e assistance, Should any 
furt~er cuestions arise, ?lease feel free to contact 8e. 

Very trul'r vours, 

Robert J. FreeEan 
Cour.sel 



• 

.,1s. I•lartha Hoci1bergcr 
brooklyn Colle9e 
Lay Advocate Program 
DeJ?t. of Student Affairs 

and Services 
LaGuar<lia Hall, i{oom 145 
ilrooklyn, ~ew York 11210 

Dear Hs. liochberger: 

March 19, 1976 

r.raank you for your interest in the Freedom of Information 
Law. 

As requested, enclosed are several clocwuents, including 
the statute, the regulations promulgated thereunder, which 
have the force ancl effect of law, resolutions adopted by the 
Cort1mittee, and an article published by the :Freedom of Infor
mation Center in Colwuoia, Missouri. 

~H th regard to your question, in rny opinion, Brooklyn 
College is an agency as definecl by§ 87(1) of the Freedom of 
Information Law. As <lescriLed in Article 125 of the Education 
Law, it appears that the City University and its branches are 
governmental entities which perform governmental fwictions. 
Therefore, its recorda are accessil>le to the extent provided 
by the Preedom of Inforrnation Law. 

I hope that I have been of some assistance. Shoulcl any 
further questions arise, please feel free to contact me. 

Very truly yours, 

il0BE!1T J. PREEMAJ:~ 
Executive Director 

- H.JF/dc 
Encs. 
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Hon. Caroi Greitzer 
Councilwoman 
3td District, Manhattan 
51 Chambers Street, Room 429 
New York, New York 10007 

Dear Councilwoman f;reit.z:cr: 

March 22, 1976 

Your letter addressed to Attorney General Lefkowitz has 
been transmitted to the Committee on Public Access to Records, 
which is responsible for advisin8' with respect to the Freedom 
of Inf orraation Law (hereafter 11 the Law11

). 

The question raised pertains to access to record.~ in 
possession of the new York City Transit Authority relating to 
an nccident occurring in 1972. 

Prior to the enactment of the Law, 
were not obliged to disclose records in 
otherwiae directed to do so by statute. 
Court of Appeals: 

public authorities 
their possession unless 
As stated by the 

"[T]hour,h we are strontlY in favor of enforcing
the government's duty to disclose to its 
citizens in the course of conduct of its 
various departments, in the case of a public 
authority it is for the Legislature, rather 
than the courts, to decide to whP..t extent its 
o;,erations nay be subjected to public scrutiny. 
Where the Le~islature has provided specific 
neans for supervision, the courts may not 
engraft amendwents which the Legislature has 
not even inpliedly sanctioned" [1fatter of liew York 
Post Corp. v. ~!oses, 10 N. Y. 2d l 1')9, 205 (1961)] . 

By enactc.ent of the Law, however, the Legislature specifically 
included rub lie 11.uthorities. In its d~finition of ''ag~ncy'' 
[§ 87(1)], the Law includes public authorities, public 
corporations and any other 1'govenm.ental entity performing 
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a governmental or proprietary furtction for the State of New 
York or one or more of its subdivisions. Therefore, the New 
York City Transit Authority is subject to the provisions of 
the Law. 

Section 88(1) of the Law provides access to nine cateTTories 
of records. Consequently, to the extent that the materials 
sought fall within any of the nine categories. they reuse be 
made 1.1.vnilable to you·. 

In addition to the specific categories of accessible 
records listed in§ 88(1)(a) through (h), the Law provides 
access to: 

"any other files. records, pa?ers or docur:1ents 
required by any other provision of law to be 
made available for public inspection and 
copyin~ [§ SB(l)(i)). 

There are t:T.-10 other provisions of law granting rights of access 
that may be relevant to your inquiry. 

- Since litieation has been initiated, it is probable that 

• 

several docu.nents have been filed with a court. In this regard, 
Judiciary Law, § 255 provides: 

11 [A] clerk of a court must, upon request, and 
upon payment of, or offer to pay, the fees 
allowed by law, or, if no fee~ are expressly 
9llowed by law, fees at the rate allowed to a 
county elerk for a similar service, diligently 
search the files, papers, records, ~;and dockets 
in his office and either make one or more 
transcripts or certificates of change the?:"efrorn, 
and certify to the correctness thereof, and to 
the oearch, or certify that a document or paper, 
of which the custody legally belongs to him, 
cannot be found." 

Under 5 255, any person may inspect and co~y docUI!lents filed 
with a court. Therefore, much of the information you are 
seekinr, may be accessible if included among papers filed 
pursuant to a judicial proceeding. 

Second, , 66-a of the Public Officers Law, ent:itled 
"[A)ccident reports kept by police authorities to be open to 
the inspection of persons interested", states: 
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"[N]otwithstanding any inconsistent provisions 
of law, general, special or local, or any 
limitation contained in the provision of any 
city charter, all reports and records of any 
accident, kept or maintained by the state police 
or by the police department or force of any · 
county, city, town, village or other district 
of the state, shall be ppen to the inspection 
of any person having an interest or of such 
person's attorney or agent, even though the 
state or a municipal corporation or other 
subdivision thereof may have been involved 
in the accident; except that the authorities 
having custody of such reports or records may 
prescribe reasonable rules and regulations 
in regard to the tir.:e and manner of such 
inspection, and may withhold from inspection 
and reports or records the disclosure of which 
would interfere with the invcstiiation or 
prosecution by such authorities of a crime 
involved in or connected with the accident.•· 

The question raised in relation to the quoted statute is 
whether Transit Authoritv accident reports are included within 
its scope. -

Section 66-a pertains to: 

''. . . the police department or force of anv 
county, city, town, village or other district' 
of the state . . . . " 

Since the Transit Authority police force is not a departv1ent 
or force of any of the aforementioned political subdivisions, 
it is likely that a court would find that rights of access 
granted pursuant to§ 66-a of the P-..iblic 01.ficers Law do not 
apply to the Transi.t Authority. In this re~ard, the Appellate 
Division held thnt an accident report compiled by an employee 
of the ~\€:W York State Thruway Authority did not fall Yithin 
the scope of, 66-a and, therefore, was not accessible 
[Erenberp.: v. Brill~ 10 App. Div. 2d 769 (1960)] . >Teverthelass, 
it~ possible that: the sir,nificance of the decision may be 
1 i~ited. First, the er~loyee who compiled the. report for the 
Thruway Authority was not a police officer. According to the 
New York Timea clipping attached to your letter, the accident 
was reported by Transit Authority police, who are ''police 
officers·•, ns defined by the Crir.dnal Procedure 1.aw. § 1. 20 (34) . 
Second, the court foW1.d that the Authority waR not req~ired to 
investig-ate accidents or compile and maintain reports thereof. 



• 

Hon. Carol f!reitzer 
Page 4 
Harch 22, 1976 

Ilowever, a later case, Barnett v. Long Island State Park 
Commission, [66 Xisc.2d 1022·,- 323 N.Y.S.2d 71 (197!); judgment 
modified,· 36/~ N.Y.S.2d 186 (1975)], was decided somewhat 

,differently. In construing§ 66-a, the court found that 
accident reports in possession'"of the Park Corrunission a.re 
accessible, since the phrase "other district of the state" 
is nowhere defined (id. at 72), the Park Commission exercises 
authority over !la specific and limited geographical area" 
(id. at 73), and since the park patrolmen are police officers. 
nevertheless, the decision was distinguished from Erenberg_, 
sunra, 

"for that case involved the Thruway Authority 
which, unlike the Commission, ts·~ public 
corporation separate from the state .•. 
arrd the report of an investigation made by 
an employee who wa~ not a peace officer" 
(Barnett, s_upra, at 73). 

In my,:--view, the quotation above, which distinguishes 
Barnett from Erenberg is not entirely clear. The court stated 
t'lia.t "district of the state" is not defined, that the Park 
Cornniss"ion has jurisdiction over a specified geographical area, 
and that the employees who compiled the accident records were 
polllce officers. Since .. district of the state" is undefined, 
the reaspning behind the exemption made regarding the Thruway 
Authority is unclear. As described in your letter and attached 
materials, the facts relative to the Transit Authority are 
similar to those stated in Barnett, except that the Transit 
Authority is a public benefit corporation. Consequently, in 
•1y view, it is conceivable that a court might detennine that 
accident reports compiled by Transit Authority police officers 
are withi~ the scope of. Public Officers Law, § 66-a and, 
therefore, are accessible. However, since I am unaware of any 
rlecision pertaining to this issue concerning the Transit Authority, 
it is impossible to conjecture as to the finding that a court 
night make. ... 

Viewing the ettuation from a different perspective, the 
reason for denial of access postulated by the Transit Authority. 
that the accident reports relate to litigation, may be without 
merit. The courts have held that the provisions of the Freedom 
of Infornation Law and ite ?redecessor, § 66, Public Officers 
Law, override Article 31 of the Civil Practice Law and Rules, 
which pertains to discovery, when the records sought are 
otherwise accessible. Materials related to litigation that 
are collected in the ordinary course of business of a goverrunental 
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entity, "includinr, perhaps eventual use in any litigation 
which may ensue 11

, are not shielded from disclosure [see Burke v. 
f'udelson. 368 N.Y.S.2d 779, 785 (1975), aff'd 378 N.Y.S.:2a 165 
(1976): Winston v. Mangan, 72 Misc. 2d 280, 285 (1972)]. 
Additionally, in a recent decision of the Appellate Division, 
the court found that: 

"[C]ontrary to respondent's assertion •.• the 
provisions of the discovery provisions of the 
Civil Practice Law and Rules do not restrict 
disclo·sure of records made public under the 
Fre~dom of Information Law" [Burke, supra, 
at ,J:66). 

There.fore, records which relate to litigation that are 
otherwise accessible remain accessible. 

I hope that I have been of some assista...~ce. Should any 
further questions arise, ~aase feel free to contact me. 

cc: Mr. Stewart Riedel 
C!eneral Cou..--isel 

Very truly yours, 

Robert J. Free~an 
Executive Director 

New York City Transit Authority 
370 Jay Street 
Brooklyn. New York 11201 

Mr. Donald Hirachorn 
Assistant Attorney nenera.1 
Departr;ent of Lew 
The Capitol 
Albany. qew York 12224 

RJF/md 
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1:'lr. Richard IlcGrady 

Dear l:-1r. HcGrady: 

i 
March 124, 1976 

I 
I 

I 
! 

I 
i 

Tna.,k you for your · interest in t !1e Freedom .of Information 

Your question pertains to a denial of access to salary 
information in possession of the Baverstraw-Ston~, Point 
Central School District • 

.In my view, the records sought ~.,ere im2roperly denied, 
an<l portions of the regulations adopted by t...,e District fail 
to com.,?ly with t!1ese j_)romulgatecl by the Committee on Public 
Access to Records. Section 88(1) (g) of the Freedom of 
Information Law requires each governmental entity to corapile 
a payroll record consisting of the nane, address, title and 
salary of all officers or enployees of the entity. Ho.1ever, 
since the statute does not specify whether the home or 
business must be given, the Ccmunittee has consistently 
advised that either may be provided. If, for example, the 
official cor.'lpiling t!1e record feels that disclosure of home 
addresses would result in "an unwarranted invasion of personal 
?rivacy" la 88(3)], the business address may be provided. 

i:1Ioreover, the payroll record must be made available to 
any parson. As the r' rcedm'l of Inforr,iation Law directs [§ 88(<i)) 
and the Committee has resolved: 

"information acceosible under the Freedo1n 
of Inforuation Law shall :Oe made equally 
accessible to any person, without regard 
to status or i!ltercst" [se,z attached 
rasolution]. 
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In the opi.r.ion of the Com.mi ttee, the reference to "bona fide 
1:-.c.:wers of the news r;-iedia" in 5 88 (1) {g) emp::iasizes the rig!lt 
of access of t!1e ne~,s ::,1edia to tht1 record in quastion. Dnd-.Jr 
previous access laws, a demonstration of a rarticular status 
or interest wa;;:; a conu.ition precedent to 0ranting access. For 
ex.:1,.12le, w1der § 2116 of the 1:::uucation Law, 21. person must 
dCi.tonstrate tl1at .ne or she is a qualifiad vot,~r of a school 
district bcfortcl the district 1,mst pro•,1ide <lCCess. In na.iy 
instances, rnarJ.Lers of ti11_;! news media could liave been denied 
access on tha ground that they could not meet such requirements. 
liowever, as stated ilrcviously, the Preedor:1 of Information Law 
prov.ides equal accass to any porson. 

Pur thermore, the r,3gulations proraulgate<l by the Com.":li ttee, 
which have the fore,~ a.ad effect of law, apcci fically provide 
that payroll information shall be r:1ade available to "any 
person including bona fide members of the news median [see 
regulations, § l4Jl. 3 (.:.J}]. 'I1ha rationale for this require:r:1ent 
is based upon the "any person° standard noted a!':>o;.,•e, as well as 
decisions r.1c.1de by ti10 co'..lrts prior to .enactsent of the Freedom 
of Information La-.;r. It ha~3 been i1eld tnat 

0 ['.I'] he nan-3s and pay scales of • • • m:tployees, 
both te1:1porary and perr1anant, are ..-natters of 
public record and represent important fiscal 
as well as operational inforraation. 'I'he 
itlenti ty of the e:.:aployc•~s an<l their salaries 
are vital statistics kept in the proper 
recor<lation of depart1ental functioning and 
are the pri1<,ary sources of protection a,Jain::;t 
e£}i'1lovmcn t favoritism. They are subj0~0 t.cc-" _ 
tfi',3-rcfor2 to imrnection" n1inston v. ·-tanqan, 
338 N.Y.S.2d 654: 662 (1972)]. z 

Since 5 88(10) of th~ Fraedon of Infor::iation Law preservBs 
ri~hts of access previously granted by other provisions of 
lm·1 or by the courts, the right of accass to payroll infomation 
is preserved. 

. ' t' f • • • • ~ t • T - ( 1 ) f Da3ea on 1H1 ore,;0..1.ng, in ny opinion, ;:,ec ion ... 1. .o · o 
the J.Ji3trict re::_;ulatio:n.s is viol.:t ti vc of the Fr,3ea.o:n of Infor
mation i,aw and tl1c r2,;.1lation.s prornulga tcd tllerc;.1..rid•~r • 
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i.tic:1ard ~Ic~ratly 
?ag•3 3 
narc11 2 '1, 19 76 

Ui th r•~spect to CDf:,loy;1ent contracts, I ~)elieve tl1at tl12y 
too have be8n fr.1pro~)erly denied. hs ~)roviJ.0d by bot:-1 the 
i-'ri::1cdon of Infor:,1ation La,✓ (§ 88 (1) (i)) and t~1e requlations 
a<lo:)ted uy t~1e .Jistrict (Section II (a) (G)], t:wre i::; a rig~1t 
o:: acc-::~ss to: 

11 aJ.ly ot.'.ner filBs, records, pa;:)er3 or docu.;1\cn ts 
rc\.1uirec. by an.1 other )rovision of law to be 
Hade availal..Jle for _;:_)u.hlic inspection any 
copying. 11 

Ona such provision of lm; is :1 2116 of the I:ducation Law, 
whic:i1 states: 

" ['l'] he r~cords, bool:s and 2a::icr~; belonging 
or a,i?pertainL1g to tho of fic,3 of any officer 
of a 3ci10ol district are hereby declar;.:;d to 
be t.11:::! pro9zrty of suc·:1 district and shall 
1).3 open for ins_pection by ,:my qualified 
voter of the district at .-=ill reasonn.~le hours, 
and any such voter may ::1.ake co9ies thereof." 

~1erefore, virtually all racords in ~ossession of a school 
district are accessible, to the extent t:-1at they do not contain 
dcniabla information witl1in t1:1e scon-~ of § 38 {7) of the rreeu.o:::t 
of Inforua.tion Lu.•,1. t.s described in your letter, it does not 
appear t1at the docwaGnts in question are deniable pursuant to 
;;i 88(7). 

I hope that I huve b88n of som,~ assistance. Should any 
furtl1er questions arise, 2lease f~el free to con tact i:13. 

RJF/dc 

Very truly yours, 

i{i_)3_f~Rrr J. Fll8E:V-~1 
E:-:.2cuti ve ui rec tor 

cc: Office of the Assistant SuperintenJcnt - Buaincss 
117 dain Street 
Stony Point, .!·m-: Yorr: 1098() 



Arril 2, 1976 

Hon. Matthew J. Murphy, .Tr. 
i"en:bcr of the Assemblv 
Lep;isletive Office Buildinp; 
Roor:i 51~7 
Albany, Hew York 

Dear Assembly,:il.an 1-furphy: 

Thank you for your interest in t~e rreedrn°1 of InfornRtion 
Law. 

The question raised in vour letter is whether A mer:1ueY" 
of a to\.m board r.1ay be barred from inspcctinr, records rcr-;ardinr 
the fiscal operation of the town unless ?emission to ins:,ect 
the records has been ~r.111.nted by tht? town supervisor. 

First, § 30 of the Town Law provides: 

"[T]he town clerk of each town: 1. Shall 
hav~ custody of all the records, books and 
papers of the town. 'j 

Therefore, the clerk, not the supervisor, i9 rc(!uired by law 
to :·:1aincain custody of tmm record9. The Attorney General 
concurs in this re~nrd [1g70 Op.Atty.Gen. (Inf.) 104). 

Second, the Freedom of Infonnation Law provides a ri~ht 
of access to nine caterories of records, includinR: 

"anv other files, records, papers or 
docwnents required by any other provision 
of law to be made available for public 
insnection and copyinP.." 

One suchppovision of law is§ 51 of the General Hunicipal 
Law, which p:rants rights of access to: 

"[A] 11 books of T!linutes, entrr or account, 
and the books, bills, vouchers, checks, 
contractt1 or other papers connected with or 
used or filed in the office of, or with any 
officer, board or connnission acting for or on 
behalf of any county, town, villa7e or municipal 
corporation in this state . . . ·' 
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Therefore,· all "nar,ers connected with or used or file.d" in a 
town office or with a town officer are accessible to the extent 
that they do not fall within any of the categories of deniable 
information listed in § 88(7) of the Freedon: of Infoniation Law. 

Third, the Freedom of Information Law provides[§ 88(6)] 
and the Committee has resolved that accessible records nust 
be mede equally availablt~ to any person, without rerard to 
st11t11s or inte-rei:11: ( see. attached resolution]. Cons.eguer!tly, 
records reflr~ctin'.-"! the fi.scal oneration of a town ere accc:ssiblC'. 
as of ri~ht to any person, including a :'1cnbe:r of a. town. t.oard. 

The nrocednres governinrr access to records are contained 
in re~ulations promul'rated by the Cot1a,1ittee, which have th<~ 
force and effect of law. If access h43 been denied and the 
adtninistrative reme<lieg nrovitlu.J in ttle reP-ulaticms h.:ivc 1.:>eer
eY.hausted, review may be' 30Ufht in the courts nursu.int to 
A.rticle 7~ of th.e Civil Practice Lt'.w aad fmles. Under til~ 
circ11r1,;tances descrU1e1l in your letter, it would appear that 
an Article 75 proceed.ing could be initiate1i to revic!W a denial 
of access under the F'rec{~On of Inforr:ia.tior, La•..J or to en1oin 
the SU!')ervisor from a.ct:t.np: bevoivl the scope of bl.s authority. 

I hope that I hove been of some assistance. Should m1y 
further qu<"ations arise, ple.:ue feel free tn contact me. 

Very truly yours. 

'P.obcrt J. Fre.ar·an 
Executive Director 

cc: r-ir. J 3Nes· Lr1mbarr:li 
Su1H:>rvisor. Tmm of Le\1ist:on 
1.3 7 5 Ri.Jp? 'Road 
Le:wiston, 'fo-:~~ Yor1< 11+092 
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April 6. 1976 

-Dear Mr. Mccuen: 

Thank you for your interest in the Freedom of Infor£"ation 
Law. 

De,m Abel ha.s informed me of t:hc problems that you have 
been facing with res?ect to gaining access to records of the 
E~st Hampton School District. 

It is important to point out that the Freedor::: of Infor:!!ation 
Lau and the re5;t1lations promulgated thereunder by the Committee 
are intended to ease public access to records. The regulations. 
in particular, were drafted after considering both current and 
past practices. 

It appears that you are now being asked to submit written 
requests for records which in the past had been available by 
w.eans of an oral request. In this regard, the regulations 
specifically state that a written request: 

" ... shall not be required for records 
that have been custom.3.rily ava:i.lable without 
written request" [regulations, § 1401.6(a)]. 

Moreover, in instances when written requests are required by 
an agency, the Committee had consistently advised that a failure 
to use a form prescribed by the agency cannot be a valid ground 
for denial of access. Any writing reflective of identifiable 
records should suffice . . 

With rc?,ard to the amount of time permissible for respc_,nding 
to a request~ the regulations direct that: 

"(Aln a gency or municipal official shall 
respond µroraptly to a request for records. 
Except under extraordinary circumstances~ 
his response shall be made no more than 
five working days after receipt of the 
request by the agency or municipality, 
whether the request is oral or in writing•· 
{§ 1401.6(b)]. 
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If access is 
described in 
reg,...1lations. 
within seven 

denied, you may appeal pursuant to the procedures 
§ 88(8) of the statute mid§ 1401.7 of the 
In such cases, a.n agency must decide the appeal 

business days of its receipt. 

Additionally, it should be noted that rights of access 
to school district records are extensive. The Freedom of 
Information Law provides access to nine categories of records, 
including: 

"any other files, records, papers or 
docmnents required by any other provision 
of law to be made available for public 
inspection and copying"[§ 88(1)(i)]. 

One such provision of law is§ 2116 of the Education Law, 
which states: 

"[T]he records, books and p2pers belonging 
or appertaining to the office of any officer 
of a school district are hereby declared to 
be the property of such district and shall 
be open for inspection by any qualified 
voter of the district at all reasonable 
hours. and any such voter may rn.ake copies 
thereof." 

Therefore, virtually all records in possession of a school 
district are accessible to the extent that they do not fall 
within anv of the c9.te.gories of deniable information listed 
in§ 88(7) of the Freedom of Inform.ation Law. 

Further=~re, the Freedom of Information Law[§ 88(6)) 
provides and the Committee has resolved that; 

" ••. information accessible under the 
Freedom of Information Law shall be nade 
equally accessible to any person, without 
reR:ard to status or interest" (see attached 
resolution). 

Therefore, a person need not be a qualified voter of a school 
district to gain access to records; if the records are accessible 
under the statute, they are accessible to any person. Similarly, 
the rights of the neus media under the statute are equal to 
those accorded to the public. 
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I hope that I have been of some assistance. Should any 
further questions arise, please fe~l free to contact me. 

RJF/nd 

bee: Dean Abel 

Very truly yours, 

Robert J. Freeman 
Executive Director 
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Mr. t{icaaru. (Hazer, Supervisor 
'.l.'mm of i<.osendala 
11m~ 4.2 3 
I~aendalc, J~w Yor~ 12472 

i.Jcar !Ir. Glazer, 

I ~lave uaen askeu by ·1r. :1urray ~"'faro5, 1.:01u1sHl to tiw 
.\:Jsociation of '1own::;, to a<lvise you \1.'i th resµact to th() le•1.:ili ty 
of settin9 fues for searchin9 rocorda souqllt un.J~r t:1e r're,H1om 
of InformJ.tion ;..,aw. 

Section l4Jl.. 8 of tilo re,3 ulations (:3ce .:!nclo3c.J) proraul,r1t<?d 
h~i' th~ Com.nittee, •,mien havt:l tllc for~e and 1:?ffuct of law, provide: 

"l~]xc~pt where fee3 or exerr.µtions from 
feea hav.J ~Jedn established by law, rule, 
or re~ul~tion prior to s~ptenber 1, 1174: 

(a) '.i..'11ert.1 shall :.,c no foi! ch.:irqr .. ?J 
for the followin-:.,r: 

• • • 

'.i'l1erefore, unl,::33 a search f,,:rn had ·,men adopta~i :.Jy law l'rior to 
tile effectivu date of tnc Fr:;)edo::1 of Information Law, an ag~ncy, 
int:::luding a tow:1, ua:l not char9~ for searc,1inq for rucords. 

I llop~ that 1 !lave .t.i1:Hm of .':lomt! assistanca. 
qu.astions a.risG, tJle.:we foal free~ to contact ri1r:!. 

Should any 

·{JlUdc 
cc: .:lurray Jaron 

Ver/ truly your~, 

T)!.L:G' J. I•'Ri..~T~i'L:..:J 
Ex,1cuti v,J r:,iro,-:tor 



April 9, 1976 

Hs. Sharon \-Jatson 

-Dear tls. ~Ja tson: 

.\s requestc<l, please find enclosed regulations promulgated 
by the Corrurti ttee on .Puulic Access to Records. 'l'he regulations, 
which have tho force awl cf feet of law, describe the proct,clure:-1 
with wilich agencies mu:3t comply under the Preedom of Information 
Lavi. 

I regret that I cannot ani:;·,ier your c1uestion concerning 
access to files pertaining to you iri possession of a regulatory 
board within the Department of Lducation. ::>n your behalf, I 
contacted the uivision of l' rofd ssional Licensing Sttrvices and 
wau infonned that no response could be given without additional 
information. 1f JOU will inform me of the board under which 
you are licensed, I will be :1appy to attempt to (Jain information 
regarding rights of access from that board. 

With respect to <lestruction or disappearance of recordR, 
first, the ~tate f'inancc La\·/, ~ 186, provides procedures 
concerning destruction of record~;. Second, Committee regulations 
provide that an agency records acccsn officer: 

•cu]pon failure to locate records, certify 
that: 

(i) 'l'he agency is not the leqal custodian for 
suci1. records. 

(ii) 'fhe recor<ls of which the agency is a logal 
custodian cannot Le founa." 

[5 1401.2 (b) (G)] 



• Ms. Sharon Watson 
l.1 age 2 
April 9, 1976 

I hope that I have bt:?en of 5ome assistance and that you 
will forward the nf~cessary additional in formation m1.:mtioned 
above. 

HJF/dc 

Very truly yours, 

P.omm.T J • PREL~! 1)\, 1 
~xecutiva ~irector 
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April 12 ,. 1976 

De a r Ms. Lewis.: 

Thank you for your interest in the Freedom ·of Xnformation 
·Law. 

I have en~losed copies of the Preedom of Information Law 
and the regula-tions promulgated thereunder. which · govern the pro-
cedural aspects of the Law, and have the fo1;ce and effect of law. 

With regard to your questions, I am unaware of any provi
sions of law which p·rohibit a public body from entering. into an 
executive session. Similarly,· there are · no provisions governing 
the amount of. time tha·t may be . spent in executive session. the 
subjects that may be d·iscussed in executive session, or the . 
a~ility of sch.ool boards to enter into· executive session. · 

However, · it is noted that the Legislature has recogniz.ed 
the n e ed for statutory ·guidance in this area. Several bills on 
the subject are before. the Legislature and it is likely, in rJ'f 
opinion, that open meetinc;s legi.slation will be enacted during . 
the current se-ssion. 

.I hope that I have been of some· assistance. Should any, 
further questions arise, pleas e feel free to contact me. 

RJF:mru, 
Enc. 

Sincerely, 

Robart J. Freeman 
Executive •Director 



Art Cramer ,:\pril 12, 1976 

Bob l:"'reuuan 

1''ra.;:<lor::i of Information i<egulations 

'.._'he following con:,ists of cor:uaents re9arJing propo5cLl 
Frcetlor..i of Informution re•Julations. ,lany of the comments 
r~itBrate objection~ raisetl during our discus3ion of the draft. 
E;cction 144.2(.J) {4) {i) 

Although a charge of fifty cents per page for copies is 
entirely legal und~r .Section J6 of thu nxecuti vo 1.,a,,, that f~1e 
is ctouulc t:1e u1uxirnu..i allowa.i.Jlw fee for copies 1)ur:1uant to 
C:01.unittae regulatio1w [::j 1401.G]. Since f;ection 96 is mandatory, 
tha only way in which the fee ~oulu be lm-1crad i.a by amendr:,cn t 
of the statute. 

',Jhic11 agdncies \ .. i tidn tao :JupartmsJn t of ;.itate are covered 
by s~ction 9G 1 uoes it include all boards, co·;,'lr.lissions .:m<l 
divisions? 

Section 144.J('b) 

'rhe proposeJ. re']ulations state tl1at the payroll recorJ 
requiriJd to be cmapili:Jd pur::.uant to the r,reedom of Information 
Law, § UB (1) (g) , shall be 1:1ada available only to bona fide 
racmbers of the new3 media. 

Contrarily, the Coiami ttee regulations, which have the 
force and ef feet of law, ,.>rovicle that the payroll record ba 
made available to "any person" [§ 1401.3{b)]. The reasons for 
tl1is policy were explain.ad <luring our discussion • 

.3ection 144.7 

Tnere arc two oiJjections to this section. First, it 
contains ti:1e requirement that wri ttcn rec1uests raust be submitted 
on forns prescri!Jod by tne Department. In this regard, the 
Cm.u:litteu ha~ consistuntly advised t11at faih1r3 to use a forfl'.I 
• .>rescribt:cl by an agency cannot be a valid ~Jro1md for denial of 
acce9s. So lon9 as a request is reflective of identifiable 
racords, any writing s;10uld suffic~. 
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St?con<l, tile provision re,1uirus a si(jnature and inclusion 
of t11e nan1e a.nd address of tile parson re'-1ue3tin,J records. Since 
the l?r~od0111 of Inforr:iation Law states [§ 88 (6)] and the Conunittaa 
has rQSOlv~d [sue attacheJ resolution] that accessiule rncor<ls 
must be 1~1aut? equally available to any person without re9ard to 
status or interest, identification by m~ans of nwue and address 
should not oe a condition precedent to granting access. I realize, 
however, that in soma instanceD it is nccessar.1 to obtain the name 
and address in ortidr to raspond appropriately. 

s~ction 144.9 

'J..'hi::; s-=ction yives uiscretion to the head of a Lmi t wi t'1 
r.:!gard to the nu:mu8r or type of r,3cord'.;:; sought. In situations 
in wllicll a rec.1uast is so large that the records cannot nc 
?roduceu ,,1ithin fivld days, "-2xtraordinar11 circurnr;taaces" nay 
ue cited .i_JUrsuant to ::, 1401.6 (b) (2) of the Committee rdgulations 
or its counterpart, ::; 1'14.lG(u) of the :)cpartmcmt's ,lraft 
regulations. F'urtil~:cmore, as statucl !Jy the courts, 

"[~.f] ere inconvenicnc~ reaul ting from 
inspection cannot be equated ·with pu~lic 
U(.!triut:.!nt, nur ue construed aa ininical 
to ti1e public welfare, or againut public 
2olicy" [Sorley v. ~ister, 213 N.Y.S.2d 215, 
217 (l:1Gl) 7 :iu•,1 York Post Corfj. v. 'to.5es, 
12 .. l..U.2d 243, 2l0 ~l.Y.S.2J 8,100 (1961)]. 

Al thoug11 thl! courts hav~ notdelincateu a di vic.Iin9 line between 
i.1arassrnent and "mere inconvenience", it i::; clear that a showing 
of the latter is insufficient aG a 9roW1d for denial of acces:.. 

In my opinion, sine~ the r~gulations include an "extra
ordinary circumstances" provision, ;iection 144. 9 of the draft 
r~gulations is W1Ih::!Cdssary and si1oul<l Le delated. 

Ss_ctions 144.13, 144.14 and 144.Ei 

For ba3ically ~le sruae reasons as stated in the precedin0 
<liscus~ion of s; 144.9, the:1c three sections ar~, in my view, 
winecessary. 

Joction 144.16 

Although tl1is section is not ina.ccurate, it woul<l be 
apf)ropriata to includ.:? language to the eff8ct that responses 
to requests shall b~ mat.le promptly. 
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Section 144.18 

As written, this section ;?rovia.-.?s for a second appeal to 
be directed to tile ;.;~crctary. 'l'lle statute Ui 80 (8)] and t 11c 
regulations specifically provide a 8ingle appBa.l. 'i'herefore, 
the appeals officers s!1ould be either the deputy ::;ccretaries or 
the Secretary. 

iulditionally, paruqraphs (6) an<l (7) of § 144.lS(d) are 
I~\isplacc.Hl 5yn tactically. I believ'2 that t:wy shoul<l be sub
di visions (c) and (f), respectively. 

il.ny co1:u:1entn \·Jould be much appreciated. 

itJF/dc 
LUC. 
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TO: 

FROM: 

SUBJECT: 

Patrick J. Cea 

Robert J. Freeman 

License Application of Private Investigators 

Your question pertains to access to information 
pursuant to the Freedom of Information Law relative to an 
application for a license to engage in the business of 
private investigation. 

In my opinion, the application and related docu
ments are accessible [see Executive Law, §96; Freedom of 
Information Law, §88(1) (i)] to the extent that they .do not 
contain deniable information as reflected by §88(7) of the 
Freedom of Information Law. For example, fingerprints, 
criminal history records and investigative materials compiled 
for law enforcement purposes are deniable pursuant to §88(7) (d). 
Similarly, identifying details may be deleted [§88(3)] or 
records may be withheld [§88(7) (c)] if disclosure would result 
in an unwarranted invasion of personal privacy. Additionally, 
access may be denied with respect to information that is con
fidentially disclosed to the Department, maintained for the 
grant or review of a license to do business and if disclosed 
would permit an unfair advantage to competitors of the subject 
of the records. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to call me. 

RJF:dc 



:-1.r. :i: aul Seii...>crt 

-Ddar .1r. :.ioil.Jcrt: 

'.i.'hank you for your inter.mt in t ho l'r<!cdom of Inforr,1ation 
Lad ( o~c co~J 8nclosuJ). 

tour CJUestion. Li"-!ct lG essm1tially with tiul ap;_:,lication and 
:;cop~ of th:J .l'' re(::!<lou o.t Inforr.iation ::.a\'✓• '.:.'he o rinion of t!1c 
,;ornui ttee on this SiJ;Jjt;ct \Jan ata teu and disseminated to w·1i t s 
of governi.1~n t a11d tiic i?u!}lic some ~igh tei!n iuon t h s ago. 

1 t is true tilat pu.ulic 3Uti'l0ri ties ha<l not been cove rod 'uy 
any acc~ss s tatute i>rior to tne c!lactm~nt of t iw Freedom of 
Information Law ,rnd t i1at confm;ion aros-2 wi t !1 n1:1pect to its 
ai,)plication. Con::;ec1uently, pursuant to its statutory authority 
U, UU (9) (a)) , the Cor,uni ttee on Puulic Acces~. to ~"lccords auop tecl 
a resolution ( s.:1e ,1ttaci1e<l, ilesolution 4) t ha t th~ l~'rec<lom of 
Iufori::iation i..,aw iG r-.1troa 1)ective in its cov~raqe. S tated in 
aJ1other way, although tile !:i tatut•~ bGcame effective [;eptember 1, 
1974, rights of access qranteJ thereunde r apply to all records 
in possession of an ag~ncy, including tho3c in possession of an 
aguncy prior to Zupter,ilier 1, 1 9 74. 

Further, having I"t.!VL~wed t i1e letter sent to you by 
· £·1r. \Jalter · c assi<ly of t:icl ;fow York City dousing l\uthori ty, I 
respectf.ully disagruo with :.1or:1e of t11e s tatements made by 
:,tr. Cassidy 'n'itti rcgarc.l to your rignts and the duties of the 
iiousing Authority. rirst, he wrot..::? that a request for records 
will be honort!<l only i f the reques t is "related to a lcgithtate 
purpose of t iie re lJUc:;tor. 11 In this r~gar<l, the Freedom of 
Information Law provid,::?s (!i 88 ( 6) ) an<l b1~ Conmittee ha5 
r .asolve<l that 



• ;1r. i.?aul :...;,:;inert 
Pa9,:! 2 
J.pril 13, 197u 

". • • infon.1a tion acc2s:-;iole ur1der the 
l'rec..=h..i.O1;1 of Information Law shall be made 
UlJUally acccs;: .. Lllc to any person .,i tllout 
regard to ~tatus or interest" (sec 
attac~1~d, ;tesolution J). 

'.i.'hcrcfor.J, tha purpoSE! of a re,_1uost is irrelevant; the sole 
LJUestion that arises \1~1au a rel1uest is mad.::! is •.-.rhotiicr there 
is a rig:1t of acce.:.u. 

Second, !r. L:1ssid~/ stat..:?J t:1a t record::; uill L)~ ;)roviJ.e-1 
if they a.r~ "outainal.Jl~ by i~uthority 9ar:3onnell (sic) without 
r·~quirin,J a::,t.:!1wivc? tir;id and effort." ,\qain, tlH~ only ,rucstion 
that should ue rai:;;~d i:3 11!1eL1.•.:!r thcr.: is a rig>1t of acc<Jss. 
If :.:;..icu a right exist:::;, it is tilt? <luty and responsibility- of 
th~ Authority to !:.Caren for an<l provide .:icccs~J to the r<;;?cords 
:iougnt. IlorGovor, t!Le courts have ii..~lu that 

11 [111 er-J iricouv .. rni.uncc:l rasul ting from 
ins1>tH.:tiou cannot be equate<l vli t~1 public 
dctrim~nt, nor n1:., cow3trueu as ininical 
to the i_H.!Lilic ..,,el·far~, or against :)11:-ilic 
iJOlicy" [de\-/ York. Post :..:or1). v. 'lrn,'2s, 
12 i\eJe2<l 243, 2li) l.Y.S.2~ B8, 100 (1'.JGl); 
Borlef v. Li~t2r, 218 l.Y.S.2d 215, 217 
{1~~1 ] • 

'.1.'her~foro, in Illy opinion, ovnn if "extensive tiu..? and effort" 
are required to ~rotluce acccaaiblu recor<l~, tl\c records must be 
produced. i\.d<litionally, the re~Julations prmaulgat~d by the 
Committee (sea .:u1clmied) , which l1c1.vc tlw fon::::u and e ffeet of 
law and ap1,ly to all 0overnmental entitids in thd state, include 
provisions whereby acce~rn can be tlelayed if the agency acknow
le9ge:J that Ncxtraorctinary circu:ustances 11 operate to delay a 
prompt response [,_;ce re,Julations, :; 1401. 6 (lJ)]. 

I hope that r have i.Jeen of !jOl.\e assistance. Should any 
further LjUestious ari::rn, i.Jlea~c f•Jel free ,to contact rne. 

iW-F/<lc 
Bncs. 
cc: ~ialter '£. Cassiuy, Lsq. 

Very truly yours, 

:~OBi::HT ,J. Fr:.i..:El LI\H 
Executive Director 



April 14, 1976 

Hrs. Barbara uiofandorf 

-Odar Hrs. Diufendorfi 

'l'hank you for your intorest in the Freetlom of Information 
L.lw. t;nclosed for your information are copies of° tha l:'reedom 
of Information Law and regulations adopted by the Co,,unittee on 
Public Access to Hecord:i, with which all units of government 
in .Jew York rnu::1t comply. 

Your lotter generally deals with a denial of acces3 to 
records in possession of the 'town Clerk. In this rogar<l, the 
Freedom of Infor~ation Law ~rovidos access to several categories 

- of records, including 

Ma.ny other filas, recorda, papers or 
doownents required by any other provision 
of law to b~ made available for pul>lic 
inspection and copyinq.• 

One such provision of law is Section 51 of the General HW1icipal 
..:..aw, which grants access ·to 

"[A)ll books of cinutes, entry or account, 
and the books, bills, vouchers, checks, 
contracts or other papers connected with 
or used or filed in thu office of, or with 
any officer, board' or 001nn,ission acting 
for or on ~ehalf of any county, town, . 
village or municipal corporation in this 
state. • • • 

Therefore, virtually all recor<ls in possession of a municipality, 
such as a town, are accessible to the extent ti1at such records 
do not contain information Joemed deniable pursuant to Sdction 88(7) 
of the ~,reedorn of Information Law. 



:.lrs., Barbara Diefendorf 
Paga 2 
April 14, 1976 

vli th respect to thd procedural problems that you have 
encountered, I suggest tnat you consult the regulations. The 
regulations describe, for exa.i~ple, the hours during which 
records must be made available, the time limit within which 
government must rospond to a request, and the manner in which 
am.ember of the pUblic may ap,t>eal a denial of access. 

I nope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

.ttJF/dc 
cc: Hs. Shirley Van ueusen, 'l'own Clerk 

Vert truly yours, 

ROBBR'r .. T ... PREEMA.t.a 
:;::;xecutive Director 
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Ms . Katherine S. Livi ngston 

Dear Ms . Livingston : 

Your letter addressed to ~he Attorney General has been 
forwarded to the Collllllittee on Public Access to Records, which 
has the respons ibil i ty of advising with respect to , the Freedom 
of Information Law (hereafter "the Law"). 

The Law provides rights of access to several categories 
of records [§88(1)]. However, notwithstan~ing rights of 
access granted, an agency may deny access to information that 
is "part of investigatory files compiled for law enforcement 
purposes." Consequently, if a law enforeement agency has 
records pertaining to you in1 its possession and such records 
are among invest i gatory materials compiled for law enforcement 
purposes, the records may be denied. 

To the best of my knowledge, a citizen currently has 
limited redress with regard to a law enforcement agency i n 
situations in which files may have been improperly maintained. 
However, a subconnnittee of the Assembly Connnittee on Govern
mental Operations is currently r esearching systems of maintenance 
of non-cri minal police files wi th a view toward formulat i on of 
legislation to prevent recurrence of these systems without 
impairing the work of police officials. The subconnnittee i.s 
headed by Assemblyman Mark Siegel. 

I have enclosed a copy of the regulations adopted by the 
Committee on Public Access to Records which govern the procedural 
aspects of the- Law and have the force and effect of law. They 
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should be helpful to you in formulating requests and in specifying 
the reponsibility of government. 

I hope that I have been of some assistilnce. Should any 
further questions arise, please feel free to contact me. 

RJF/dc 
Enc. 

bee: Don Hirschorn 
Assistant Attorney General 

Very truly yours, 

Robert J. Freeman 
Executive Director 



• 

Morton Greenspan, 
General i.:ounsel 

April 20, 1976 

~•lr. Josepl1 ~-1. Uelt.1 
Lditar 
L.SU!WICJ.: FORUH, IHC. 
P.0 • .uox 245 
~llettsvilla, Indiana 47429 

Dear :-ir. Del th z 

Thank you for your interest in t:1e 'frceJom of Information 
r.aw. 

The iii'su~ ri1ised in your l'3ttcr pertains to a denial of 
.acc~S:FJ ta recor\.l.s in possaasion of th~ Insurance iJepartment. 
as· I lnterprat the materials that you 3ant to r.te, the records 
sought ara raflactive of a change in tha r.uathod of determining 
dividtlnds on individual life insurance policies .:ind annuities 
.tentativaly approved ~y tag Insurance iJepartoont. 

:Jn your he!1alf, I :1avt: contacted saveral officialo of 
the Insurance LJa~artment in ordar to obtain additional infor
mation concerning the denial. I was informed that, in the 
opin!on of those officialn, the records sought are deniable 
pursuant to the Freedom of Information Law, S aa(7)(b). The 
provision citdd states: 

• [L'] otwithstanding the provisions of 
:1uouivision one of this section, this 
artiolu snall uot apply to infor.:lation 
th.;1 t i!J • • • 

confidentially disclo~ed to an 
agency and co~?il~d and r.iaintained 
for the regulation of comm9rcial 
enterprise, including traJ.e secrots, 
or for t..~e grant or review of a 
license to do bu3indss and if o~enly 
disclosed would permit an unfair 
advantagG to COQJetitors of the 
su.:;ject enter~risa ••• • 



_ Jo:.1e1.->h :-t. Beltti 
·-J.>ag'e 2 

AiJril 20, 1976 

.•. 'l'l1y,~, t;.hrua conditions precedent ~u3t be rnet in order to deny 
acceus. The information raust ~e confidentially disclos~d to . 
All ~gQncy, it ~ust oe conpilod and maintained for the regulation 

, of comrnarcial entorpriae, and disclosu:ce must iJermit an unfaii;
:fl,:.\4,$,lv~n tc.1~e to c01~pt., ti tor a. .\ddi ticmal. ly, in forma tian in the 

;.,_~t;.1,u:(;1 of tra4;;, secr~ts :nay bQ cli3nic.ld • 
. t' i ~;:' ··, -. .- . . 

. . ' . -

. uaaed on my diDcussione wi t1' officials of the Insur~n,::::e 
,Department, it .,Prear~ that .. thQ. flolt.e~i.als in que::,tion are ~t. 
t~1is juncture in tne nature of a ttada secret and that tho : i 
.rag:uireµients for a denial of iu;:ce~s' pursuant to § 88 (7) (b) 
i1av<l be~n met. '1hu rr.'!corua were confidentially di;:;1closed, 
th.a Insurance Ue2art1-;,ant r~gulates with r13gard to the subj~ct 
matter, and iiOl:\e..liate cliaclosura i"light in effect result in a 
windfall to com?etitors of the enterprise concerned. 

Although I .aava 110 axtlertise wit.11. re~pect to the larger 
issues raised iH your latter, it a?:,>ears that in tlle context 
of tho Freoqo,;1 of Information Law the argu.r:ients expressed by 
.l:nauranca ..>ep.ir t.men t have merit. · 

· i;;nclosad for your perusal ar•::! col,)ias · of the Freedom of 
In!oriuation Law and re~r1.1lations pron1ulgatod by the Committee. 
'.l'he regulations, which govarn tha procedural aspecta. of the 
Wl\·I, h4Vll t,a forcil and ef foct of law .• 

4 
!·hope that I have ueen of soma assistance. Should any 

furtllor <JUoatio1\s ari~o, please feel free to coAtact r.ie. 

RJF/dc 
enca. 

Veey t.ruly yo\lrs, 

ROOERT J • FIU::EMA!f 
~xecutive Director 
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A~ril 22, 1976 

-De ar :'-!r. HcCuen: 

Thank you for_ your co:itinued interest in t:?i.e Freedo-;:i of 
Ir.formation La~ .. 

The ~uestion raised i!1 your letter pertains to a denial 
of ;1ccess to tna propos<?d outl?,et of a. boarcl of education. In 
resnonse, ! c~m onlv reiterate statar::ie.its nade to you in .!'.Y 
l~t t er of April 6. · 

A:;ai:t, I would li~ ... -~ to cit:e s~ct:ion 2116 of the Education 
l .... h ich ;,~ovides: 

•· [Tl ;1e r':?cords, books anti papers belonging or 
ap~ertaining to the offic~ of any officer of 
a school district are hereby declared to be 
the pro-perty of such di'3trict and s!tall be op~'!"l 
f"~ inspection by any qualified voter of the 
district at .all reasonable :-iours, and any such . 
voter nay make copies thereof.,. . 

Therefore, if t:he pr~pose<l budget is in the possession of a 
· sd~ool district office or officer. in ny opinion, it oust be 
.1?.de available. 

!·!oreover, Section 8D(l) (<l) of the !=':-eedo!'J of Info~ation 
L a~-: r.-rants acc€s s to "statistical or f actu.-i 1 ta'bul,1tions made 
b y o~ for the a gency". As such, it "1ould ap~ear that the 
r ~cords in ~uestion are accessible pursuant to this provision 
?. s t •• ,e 11. 

I su~~er,t that you cite Section 211~ of t~e Education 
L~~, to the officials ,,ho de:-1.ted access . 

I hoye that I hav~ been of assistA..~ce. 

RJF/nd 

Very tr~ly yours, 

Robert J. r~eer.a~ 
Exec~tive Director 



. e 

April 23, 1976 

-Dear Mr. Feiner: 

Thank you for your continued interest in the Freedom of 
Information Law. 

Your first question is whether minutes not yet approved 
by a village board of trustees are accessible under the 
Freedom of Information Law (hereafter "the Law' '). In my 
opinion. they must be made available. The Law lists several 
categories of reco•ds that must be maJe available [§ 88(1)). 
including : 

"any other .files, records, papers or 
documents required by any other provision 
of law to be made available for public 
inspection and copyin~" [§ 88(1)(1). see 
enclosed]. 

One such provision of law ia General Municipal Law, § 51, 
which grants rights of access to: 

"[A]ll books of minutes, entry or accotmt, 
and the books, bills, vouchers, checks, 
contracts or other papers connected with or 
used or filed in the office of or with any 
officer. board, or commission acting for or 
on behalf of anv county, town, village or 
municipal corporation in this state . • . • •· 

Therefore, virtually all records "connected with or used or 
filed" in a village office or with a village of.ficial are 
accessible to the extent that such records do not: contain 
information deemed deniable pursuant to I 88(7) of the Law. 
Aa such, it would appear that minutes. whether or not they have 
been approved, must be made available . 
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The second question pertains to corilITiunications between 
the village board of trustees add village councils or conn:nittees, 
or between the board and the village attorney. For the same 
reasons as stated previously, communications between the board 

· and other village councils or committees would appear to be 
accessible. However, communications between the board and the 
village attorney may be denied pursuant to the attorney-client 
privilege that exists between the village attorney and his 
client, the board of trustees. Case law has lonr: held that what 
transpires between an attorney for a municipality and municipal 
officials is privileged [ace, e.g., Peotle ex rel. Updyke v. 
Gilon, 9 N.Y.S, 243 (1889); Pennock v.ane, 231 N.Y.S.2d 897 
(191;2) ; Canon of Professional Ethics, Canon 15, Jud:!.eiar.y Law 
Appendix]. 

The third question concerns access to ''financial analysis 
reports". Pursuant to§ 88(l)(i) of the Law in con1unction 
with§ 51 of the <:eneral Municipal I.aw, it appears that the 
reports are accessible. Additionally, § 88(l)(d) of the Law 
provides access to 11statistical or factual tabulations made by 
or for the agency". Therefore, as yo~ have described the records 
in question, they must be made available under§ 88(l)(d) as 
well. 

I hope that! have been of some assistance. Should any 
further questions arise, please feel frea to contact me. 

RJF/md 

Very truly yours, 

Robert J. Freeman 
Executive Director 



April 26, 1976 

-
Several questions are raised in your letter of April 13. 

First, as I interpret Freedo'Cl of Information Law, "board" 
may refer to a state or municipal board. The definition of 
''agency" [ § 87 (1) J includes "any otate or municipal board' ' . 
As such a state board is within the scope of the statute. 

Second, you asked whether the Department of Education is 
responsible to the Couunittee with rey.ard to access to records. 
While all units of r;overnment must comply with the Freedom 
of Information Law and the rep,ulations pror,ul~:itell thereunder 
by the Convnittee, th~ authority of the Committee is advisory. 

.. 

Third, when I contacted the Division of Professional 
Licensing Services, I was told that there are various boards 
which govern the procedures pertaining to licensi.ng in particular 
profaesions . The material obtained hy the boards prior to the 
p,ra.nt of a license di.ffers due to the varieli requirenents 
related to each profession. For example, the materials required 
to be submitted by candidates for a teaching license may be 

_different from those required to be submitted by psychologists, 
medical doctors or certified public accountants. Althour,h 
each of these professional r,roups is licensed by the State 
Department of Education. individual professional boards review 
candidates' license applications. 

I hope that I have been of so1ne assistance. Should any 
further questions arise. please feel free to contact me. 

RJF/md 

Sincerely, 

'qobert J. Freeman 
Executive Director 



:rr. Tom •~c'Pheeters 
The TirlC:S ::ecord 
511 ilrondunv 
Troy. !lew York l.!131 

:\pril 29, 1976 

Thank you for your conti:iu,d intt:-n~st ln the Fr.er.dor,, of 
InfnT.!T!ation Law. 

The: question raise,1 in. your corres,,nnde.uce pertaino to ~. 
denial of access to an audit of a nurai..n('I' hoMe nrenan~d b·r ar.J 
in posses~ion of the Dt!partrnent of Hi::,,ilt:!. ';.'he' denial is ba;i~d 
on a -,olic·, c,f nondit11cloeure until adrr1.ni'3tr."¼ti.v~! ;,roc<?dures 
have been exhau'3tad unJ fin.al deteruit1atio·,1s ~nsde. 

In ro.y opinion the rucorda sou~.ht ar'-:, acct::9siblc.. Section 
81'(1) (d) of th(! !'1·aerlom of tnforn,a.tion L.i.h;r provid~s n ri;:::ht 6f 
8CCCS9 to: 

"i.nternal or external. audits ntLt.1 st11tistica.l 
or factual tabulations made t,~, or for the 
agency . . . . 

There is nothinv in the larn"uape of tht: provtsion quoted above 
nertaininr: to the completion of the au<lit«n~ process. 

By r;~ViewinP the other categories of accessible records 
in § BB(l) of the Freedon of Information l.aw, it is evident 
that the Le~ialature f.'lt,mdod that some recei:--, 1s be made avtdlable 
only in their final ata~e. For "xample, § rm (1) (.a) provitl<!o 
acceRs to final on:1.nions 1·1ada i;1 the adh:dication of cases; 
~ 88(l)(h) refers to finAl dete-r:nf.nations nade by a governing 
body. In L'lY view. if the Lt:pislature intended that only final 
audito bu nade available, F. A1l(l)(d) would have been written 
exnr~ssinr that fr1tent. . ' 

The rules of statutory construction holster: this 
or,tnion: 



; ,r. ·1.~0''.l :1c":'Jh~cters 
Pap:0 2 
April ?9, 197F, 

"[I]t is a universal r,rinciple in t~1e inter
"Oretstion llf statutes that exereseio unius na 
t!Xclusio al te?rius. That is; to s3.y:-tfie ' -
specif'Ic mention of one person or thing implies 
exclu:1ion of other person or thing. As otherwise 
expreased, uh.ere a law expressly describes a 
1H1rti.cular act, thlnrr or person to u!1ich it 
s~sll apply, an irrefutable infarencc must be 
dra~ th:lt what is omitted or not included 
w-as inteihh~d to be omitted ;.mJ cxclu..Jad' 
['.fcK:f nney Statutes, § 21,() J. 

Therefore, since "final" is sr>ecif!.c.allv stated with 
r~snect to two nf the eat~gories of accessible records, but 
m~lttcd with res,,ect to ~ f!.b(l) (d), che inference is that all 
audits are .available, re-gardleGs of the stare of a transaction 
or proccedin~ to which it r~lates. 

For the !orcr-oinr, reasons, the audits soui~.ht must. in ry 
vic~-1. be made available pursuant to the Freedcw.1 of Inforr:.1ation 
Law. 

l lrnµe that I havo been of so111e assistance. Should any 
further questions arise, please feel free to contact me. 

cc: ~fr. ~tcr,hen 'P. Krill 
Records Disclosure Officer 
Department of Health 
Tower Duil,linP 
En.nire S tato Pl a:!:a 
Albany. ~::,--w York 

:'r. lugene J. Co.lahan 

Sincerely, 

Robert J. Freeman 
Executive ~irector 

Racords Acces:9 ,'1,;1•.1e;;ila Officer 
neoa-rt:".l.ent of Ht.c~lll th 
To'tler Buil,Ji.,,, 
~n~ire St~t~ PlazB 
.~.lba:tv, ·~.:!\I Yorl· 



,· 

April 30, 1976 

Mr. Daniel Bennett 
Chairman. Committee of Taxpayers, 

Citizensw Parents and Teachere 
to Retain Brewster 

31 Manheim Street 
Little Falls_ New York 

Dear Mr. Bennett: 

Tuank you for your interest in the Freedom of Informatipn 
Law. 

Your question pertains to an unansw~red request for records 
in possession of the Little Falls City School District. The 
responsibilities of \lllits of government concerning raaponse to 
requests are reflected in the enclosed regulations. The 
regulations, which were promulgated by the Co.ranittee on Public 
Access to Records, have the force and effect of law. 

With respect to the issue raised, the regulations 
[§ 1401.6(b)] provide: 

"(1) An agency or municipal official shall respond 
promptly to a request for records. Except under 
extraordinary circumstances, his response shall be 
made no more than five working days after receipt 
of the request by the agency or municipality; 
whether the request is oral or in writing. 

"(2) If for any reason more than five days is 
required to produce records. an agency or 
municipal official shall acknowledge receipt 
of the request within five working days after 
the request is received. The acknowledgement 
should include a brief explanation of the reason 
for delay and an estimate of the date production 
or denial will be forthcoming." 

According to your letter, more than five days have passed, 
and no acknowledgement of the request has been given by the 
school district. 
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?1r. Danie 1 Bennett 
Pae;e 2 
April 30, 1976 

that: 
Under these circl!Illstances, the regulations provide 

"If an agency or urunicipali_:ty fails to provide 
requested records promptly, as required in 
section 1401.6(b) of this Part, such failure 
shall be deemed a denial of access by the agency 
or. municipality" [§ 1401.7(c)]. 

As such, you may appeal pursuant to§ 88(8) of the 
Freedom of Information Law (see enclosed) in conjunction with 
§ 1401. 7 of the regulations. 

I hope that I have been of some assistanc~. Should any 
further questions arise, please feel free to contact me. 

Enc. 

Very truly yours, 

Robert J. Freeman 
Executive Director 

RJF/md 

cc: Superintendent of Schools 
Little Falls Citv School District 
770 East Main Street 
Little Falls, r1ew York 13365 



Ms. Camille: Coulborn -3- Nay 3, 1976 

Enclosed fo-r your perusal are copies of the Freedom of 
Infor:n.ation La';,/ and regulaticn3 promulgated thereunder, 
which have the force and effect of la~J. 

I hope th.at I have been of scme assistance. Should 
.any furthe.:- questions arise, please feel free to contact 
P..e. 

RJ3': hg 
Encls. 

Very truly yours, 

Robert J. Freeman 
Executive Director 



Nay 3, 197"6 

?1s. Camille Coulborn 

-
Dear Ms. Coulborn: 

· Thank you for your interest in the Freed cm of 
Information Law. 

The questions raised in your letter are as follows: 
when do !'Jinutes of a school board meeting become access
ible; are type'.rrit:ten, un.approvec minutes "stenographers' 
work product" and, therefore, deniable; are tape record
ings of meetings publicly accessible; and may the board 
prohibit recording of its meetings by the public and the 

.przss? 

First, the FreedOCl of Infort:!ation Law grnnts access 
to several categories of records, including: 

11any ot:her · £iles, reco~ds, papers or documents 
required by any other provision of law to be 
rr..ade available for public inspection and copying" 
[!i 88(1)(i)]. 

One such provision of law is § 2116 of the Education La~, 
·which sta.te9: 

."fT]he records , books and ·pap~rs belonging or 
appertaining to the offic~ of any officer of 
a school district are h e ~eby declared to be 
the property of such district and shall be 
open for inspection by any qualified voter of 
the district at all reascnable hours, and any 
such voter r...ay nake copies thereof. 11 

Consequently, virtually all records in possession of a 
school district ar~ accessible, unless they contain 
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information deemed ceniable pursuant to~ 83(7) of the 
Freedcm of Information Law. Therefore, in 1:cy opinion> 
if the I!linutes l--..ave been compiled, they sust be t:Dad2 

c:'-':ailable, even if the boa-:-d b..:is not y.;!t app'::"oved then. 

Second, tape recordings cf the proceedings of a school 
board r:iight be deniable. Although the issue h.:'1s not been 
decided judicially, the State Comptroller has written an 
advisory opinion on the subject. The opinion held: 

11 [T]here is no requirerr.ent that the village clerk 
use a tape recorder as an aid in transcribing the 
ninutes of proceedings of the board of trustees. 
This d-epartwent is of the opinion that while the 
official minutes are public records open to in
spection ••• , recording tapes employed by the 
clerk as an aid in transcribing the minutes of 
proceedings of the board are not such public 
reco:r-ds as Tmst be nade. a·1ailabl2 for public 
inspection" (13 Op.St.Ccmpt. 83, 1952). 

If the factual circumstances ~elative to the school board 
are analogous to those presented in the Comptroller-'s 
opinion, it appears t~at the t.1pe reco-:-ding cay be denied. 

Third, there is a judici.:11 decision pertaining to the 
use of tape recorders by the public o-= the neWf media at a 
public meeting. }!atter of Da•.ridson v. CCffil!lon Council of 
the City of White Plains [40 Nisc.2d.1053 (1963) held that: 

"fl} f in the judgment of the legislative body the 
recording dis tracts from the true deliberative 
process of the body it is within their power to 
forbid the use of nechanlcal recording devices'.' 
(id. at 1056). 

The decision also pointed out that the Council itself had 
employed a tape recorder, but found that the device was in 
control of the Council and that the tapes we~e used for the 
benefit of the clark in preparing the minutes. As such, 
the opinion differentiated bet~.-1een the use of a tape recorder 
by the public body a~d a privately owned tape recorder used 
by a member of the public. 
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Honorable Robert M. Blais 
Mayor> Village of Lake George 
Lake George, New York 12845 

Dear Mayor Blais: 

May 3, 1976 

Thank you for your interest in complying with the Freedom 
of Info:rmation Law. 

The question raised in your letter pertains to a request 
for correspondence concerning a project that you have p:roposed. 
Although you have possession of the correspondence sought, it 
is your contention that the cor;::.munications are confidential and 
that they are not a part of the Village files, since they have 
not yet been presented to the Board of Trustees. 

While I disagree with some of your contentions, denial of 
access to the records may be appropriate. 

The Freedom of lnfor.nation La':>1 provides access to several 
categories of records, including: 

"any other files:, records, papers or documents required by 
any other provision of law to be made available for public 
inspection and copying"[§ 88(l)(i)]. 

One suc:h provision of law is General Municipal Law, § 51, which 
grants access to 

"[A] 11 books of minutes, entry or account, and the books, 
bills, vouchers, checks, contracts or other papers 
connected with or used or filed in the office of, or 
with any officer, board or ccm:nission acting for or on 
behalf of any county, town, village or municipal cor-
poration in this State ••• " · 
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Therefore, virtually all papers in your possession are accessibl~ 
to the e.'<tent that they contain deniable infon:i.ation as described 
by§ 88(7) of the Freedcm of Info-::mation Law. In my view, the 
sole means of denying access pursuant ti 38(7) relates to information 
which if disclosed would result in 11an unwa..:::.1..anted invasion of per
sonal privacy" [ H 83(7) (c)]. Ho;-1ever, by reviewL-ig the e."<.am.ples of 
unwa~nted invasions of personal privacy provided in§ 88{3)(a) to 
(e),. it appears that disclosure of the records in question would not 
constitute such an invasion, since the contents thereof are relevant 
to your duties as ~..ayor. 

Nevertheless, there is, as you intimated in your letter, a 
common law privilege which exists with respect to communications 
made by, to or bet'°.Jeen public officers. Moreover, the State's 
highest court has held that the privilege is preserved, notwith
standing enactment of the Freedom of Information La~. [see Cirale 
v. 80 Pine St_ Coro. 35 NY 2d 113, 117 (1974)]. Howeve~, the 
propriety of an assertion of the privilege rests on a balancing 
test whereby the public officer asserting the same has the burden 
of proving that disclosure of the records would be detrimental to 
the public interest. 

Also relevant to your inquiry is a decision of the Appellate 
Division pertaining to an urban renewal transaction. The opinion 
stated that 

" ••• urban renewal correspondence, data and valuations are 
not to be deenied public records within the statutory 
definitions ••• at least so long as the transactions to 
tihich they relate remain inchoate and unccmpleted. In 
the initial stage, these papers should be treated as 
confidential cCD!mUnications and itens of evidence which,, 
in the public interest, ought not to be disclosed before 
the transactions in which they are involved are consun:mated" 
[Sorley v. Clerk, the Mayor and the Board of Trustees of 
~he Incorporat~d Village of Roc~ville Centre, 30 A.D. 2d 

822, 823 (1968)]. 

As stated in your letter, it: appears that pre:nature disclosure 
of the records sought could negate the ability of the Village 
to engage in a proposed project. However, since only a court 
can detennine whether the privilege of confidentiality is 
appropriately asserted (~irale,1. su::ira • 119), it is impossible 
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to conjecture whether disclosure would in the opinion of a 
court be detrimental to the public interest. If the circl.!m
stances that you have described are analogous to those in the 
Sorley case cited above, it is possible that a court might 
find that, at this juncture, the records have been properly 
denied based upon potential detrinent to the public interest. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact roe. 

lUF:hg 

Very truly yours, 

Robert J. Freeman 
Executive Director 



,. L '1 R"l n ., ... :,r. eo r-. ~l. ey, .. re.51.::ienl. 
H3lfinoon Taxpayers Assoc::iation Inc. 
5Lr- Dewey Avenue 
!·fechanicville, Ne~.., York. 12118 

Dear Mr .. Riley: 

May 3, 1976 

Thank you fo~ your interest in the r..--eedC"D. o £ Information 
L:.~·;;. Your question pertains to a denial of .'.lccess to the sin
utes of the HaLEr:J.oon To~-n Board r::ieeting. Pursuant to the 
correspondence attached to your let~er, the d'=nial was based 
c~ several grounds. In my opinion, none of the reasons stated 
is r.ufficicnt to deny nccess to the records in question. 

The initial reasons for denial involve failure by the Beard 
a.nJ the To:~--n Attornay to approve the ninutes. Approval of min
utes by the Board or the To..m Attomey is not a condition upon 
,:,;~,; ch denial of acce3s can be validly grounded. Section 51 of 
the General Hunicipa 1 L:!.w provides access to 

" ••• any papers connected uith or used on filed in the 
offic2 of, or with any officer, board or corr.mission 
acting for or on behalf 0£ any county, town, village 
or t:'.!llnicipal corporation in this state ••• " 

Therefore, if the Binutes have been COC!piled, they must be made 
n.vailable, ;,;,hether or not they have been approved by the sfore
ci.entioned town officials. 

Nex.t, access W3S denied on the ground that a letter t!lllst 
b~ written requesting t:ie t:iinutes. ~-lhile in sooe instances an 
ngency Ir.ay require that a request be nade in writing, the 
regulations prcoulgated by the Cccnittee, ;..ihich have the forca 
and effect of law, state t:-..at 
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"~.:ritten requests shall not be required for records that 
have been custcu,,.a:cily av3ilable ';.lithout written request" 
{§ 1401.6(a)]. 

Uithout additional infor.-r:ation concerning the customary practices 
of th~ Town, it is impossible to discern whether the provision 
quoted above hes been violated. Ho~ever 1 if minutes of ~e~tings 
had custoi:::iarily been .rr~de avail3ble pursuant to an oral request, 
failure to submit a request in writing is not a sufficient ground 
for denial. 

The final reasons for denial of access involve inconvenience 
to the town clerk. In this regard, the courts have held as 
follows: 

"(N]ere incon\lenience resulting frora inspection cannot be 
equated with public detric.ent, nor be construed as lnbical 
to the p-:1blic ·welfare, or ag3inst public policy" fN2-,1 Yo:-k 
Post Co-:r. v. Ho:,;es 12 A.D. 2d 243, 210 ifYS 2d 88, 100 
(1961), 501:"J.ey •.r. Llste-r;:, 218 NYS 2J 215, 217 (1951)]. 

Th2refarc, even if the to-;.m clerk has other responsibilities 
to which he cus t attend, 11mere inconvenience" is an insufficient 
~asis for denial of access. 

I hope that I h~v~ been of scme assistance. Should any 
further questions arise, please fe~l free to contact ne. 

Very truly yours, 

Robert J. Free:nan 
Executive Director 



May 5, 1976 

Nr. Paul Feiner 

-
De3r Mr • . Feiner: 

. .I thank you once again for your continued interest in the 
F~e-2dcm of Information Law. 

Your letter pertain3 to a denial of access to minutes not yet 
Dpproved by the Village Board of Trustees. The denial apparently 
,.,as bas~d on the fact that notes rather than minutes o f a meeting 

- h3ve been written. 

Although I am unaware of any judicial interpretation or advisory 
o;:,i.iion dealing with this controversy, there is an opinion of the 
~tote Comptroller which may be. relevant to the issue. The opinion 
sta~~s: 

"(T)his· Department is of the opinion that . while the 
official minutes are public records open to .inspection .•• , 
recording; tapes ~ployed by the clerk as- an aid in trans
cribing the minutes of proceedings of the board are not 
S\.lch publ.ic records as must be made available for public 
insp2ction" (18 Op. St. Compt. 83, 1962). 

'3y .'"tnalogy , it might be aqued that handw!:'itten notes ccmpiled by the 
.vil l .:ige clerk are used as an aid in transcribing the minutes and, 
t~erefore, are deniable. 

Nevertheless, another argument can be made in favor of access. 
Section 51 of the General Mcnicipal La~ provi1es access to 

"[A]ll .books of minutes, entry or account, and the .books, 
bills, vouchers, checks, contrac t s or other papers 
connected with or usad or filed in the office of, or 
with any officer, board or cOt'::I!lissicm acting for or on 
behalf of any county, to~, village or cunicipal corpor
ation in this state .•• " 
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Consequently, it would appear that virtually all "pdpers connected 
with or used or filed" with a wUnicipal office or officer are 
accessible to the extent that they contain deniable information 
p:1:.-~::uant to § 38(7) of the Freedcri of Information Law. 

aowevez:-, due to the lack of judicial interpretation of 
t":12 issue that you have raised, it would be inapproprL1te to con
j '3C tu-re as to the decision that might be reached by court. 

Once again, I hope t~at I have been of assistance. 

Very truly yours, 

Robert J. ?reeman 
Executive Director 



- -
Dear Mrs. Bouer: 

Donald Herschorn 
Assistant Attorney Gen'l 
Dept. of Law - capitol 

May 6, 1976 

Your letter addressed to Attorney General Lefkowitz has been 
transmitted to the C0tmnittee on Public Access to Records. which is 
responsible for advising wtth respect to the New York Freedom of 
Information Law. 

Although the Freedom of Information Law provides access to 
records generally, access to marriage records is governed by the 
.Domestic Relations Law, Section 19. This section provides in 
relevant part: 

0 1. Each town and city clerk hereby empowered to issue 
uiarriage licenses sh.all keep a book supplied by the 
state department of health in which he shall record and 
index such information as ls required therein ••• When
ever an application is made for a search of such records 
in the City of New York, the city clerk ·of the City of 
llew York may make ·such search and furnish a certificate 
of the result to the applicant upon the payment of a fee 
of two dollars ••• All such affidavits, statements and 
consents, immediately ppon the taking and receiving of 
the same by the town or city clerk, shall be recorded 
-and indexed as provided herein and shall .be . public records . 
open to public ·inspection wh~ever the same may be necessary 
or required for judicial or other proper purposes ••• 

The county clerks of the counties comprising the City 
of New York shall cause all original applications and orig
inal licenses with the marriage solemnization statements · 
thereon heretofore filed with each, and all papers and 
records and binders relating to such original documents 
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pertaining to marriage licenses issued by said city 
clerk, in their custody and possession to be removed• 
transferred and delivered to the borough offices of 
the city clerk in each of said counties." 

In sum, it appears that upon a showing of "a proper purpose, 11 

the records that you are seeking are available at the QUeens County 
Office of the New York City Clerk. 

I hope that I have been of some assistance. Should any further 
questions arise, please feel free to contact me. 

RJF:hg 

Very truly yours, 

Robert J. Freeman 
Executive Director 



Ms. Liz carver, Editor 
The Campus 
Finley 338 
The City College 
133rd Street and Convent Avenue 
New York, New York 10031 

Dear Ms. carver: 

bee: Frank Breselor 
Asst.Atty ffenlt 
Dept. of Law 

May 7, 1976 

Your letter of April 29 addressed to Attorney General 
Lefkowitz has been transmitted to the COIIl!littee on Public 
Access to Records, which is responsible for advising with 
respect to the Freedcm of Information Law. 

I am in accord with your interpretation of the Freedom 
of Information Law. First., pursuant to the definition of 
"agency" f§ 87(1)), the City College of New York is a "gov
ernmental entity" perfonning a governmental function and 
is therefore within the coverage of the Freedom of Informa
tion Law. 

Second., I agree that records of expenditures of the City 
College are "fac1lual tabulations made by or for the agency" 
r§ 88(l)(d)J. As such, in my opinion. the records that you 
are seeking are accessible as of right. 

Enclosed is a copy of regulations promulgated by the 
Committee which govern the procedural aspects of the statute 
and have the force and effect of law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:hg 
Encl. 

Very truly yours, 

Robert J. Freeman 
Executive Director 
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l!r. Michael B. Rosen 
Director of the La~ Office 
NYC Board of Education 
110 Livingston Street 
Brooklyn, New York 11201 

Dear Mr. Rosen: 

Hay 11, 1976 

Tt1.ank you £or your interest iu. ths Freedom of Infor.n.!tion 
Lnw. 

The issued raised in your letter is whether records of a 
probable cause investigation in possession of the New York City 
Ccmmission on Hl..!I:lan Rights are "part of investigatory files 
coo;>iled for law e.1.f0r(:22ent purposes 11 and, therefore, deniable 
p'..!rsuant to the Freedcm of Infomation Law, § 88(7) (d). 

The language in question has not been widely interpreted 
by the courts nnd it is impossible to conjecture at this juncture 
as to the result at ,which a court .:iight arrive. Nevertheless. in 
the opinion of the Senate sponsor of the ?reedom of Information 
Law, s 88(7)(d) was written in order to preserve the ability of 
criminal law enforcement agencies to function effectively. He 
i·1rote: 

11 r T] his language ~-1as included at the requ2s t of the 
cr:i.Dinal justice ceti::!!Unlty. It reflects the need 
to maintain the integrity of criminal justice files .... " 
rt-tarino, The New York Freedco of Information Law, 
43 

As such, it. appears that the Legislature intended to restrict the 
application of~ 88(7)(d) to record3 in possession of crlcinal 
law enforcement agencies. If a court agrees with the opinion 
stated by Senator Harina, it: is likely tJ:,..at the records that you 
are seeking would be ~.ade available. 



ru.cnae.L .o. r-.os~ -L.- Nay l..1. 1 1."J/b 

Approaching the issue in a different manner cay result in 
a similar conclusion. The Freedom of Information Law grants 
access to several specified categories of records{§ 88(1)] 
including: 

"any other files, records, pap2rs or documents 
required by any other provision of law to be 
made available for public inspection and copy
ing" f§88(1)(i)]. 

Cne such provision of la~ is the Ne~ York City Charter,§ 1113, 
,;hich states: 

"[T}he heads of all administrations and departments, 
except the police and law departments. and the 
chiefs of each and every division or bureau thereof 
and all borough presidents shall with reasonable 
promptness, fu.:-:-iish to any taxpayer desiring the 
sru:n.e a true and certified copy of any book, account 
or paper kept by such administration, deparm.ent, 
bureau or officer, or such part thereof as ~~y be 
demanded upon payment in adv3nce of ten cents for 
every hund-::-ed words thereof by the person demanding 
the sar:e. The provi3ions 0£ this section shall not 
apply to any papers prepared by or for the cOl:!lptroller 
in any proceeding to adjust or pay a clall!l against 
the city or any agency or by o~ for counsel for use 
inactions or proceedings to which the city, or any 
agency is a party for use in any investigation 
authorized by this chart:er." 

As I int2rpret the quoted Charter provision, all New York City 
agencies, except the police and law departments, must provide 
nccess to any "papers," unless such papers are prepared by the 
Co.:1ptroller pursuant to a clai!Il against the City or by C0t.Insel 
for use in an investigation. With respect to t:he issue raised 
in your letter, the Charter appears to evince an intent to per
r.:i.it criminal law enforeecent agencies to function without 
hindrance and preserve the ability to withhold attorney i~ork 
product and recotds privileged pursuant to an attorney client 
relationship. According to our discussions of the controversy, 
the records in question do not conform to any of the Charter 
exceptions. Consequently, it appears th.at t:he records are 
accessible' pursuant to the Charter. 
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fl 
Nichael B. Ros en -3- Hay 11, 1936 

Moreover, a court has found that Charter exceptions more 
restrictive than the Fr2edcm of Infor:nation Law are ceerned 
superseded and have no application fX3tter o:E Elisofon, N. Y. L.J., 
July 3, 1975, P.11, c.8 (Sup. Ct., Kings Ca., 1975)]. 

Additionally> the Freedoo of Infor-.i.ation Law, § 88 (10),. 
provides that: 

"[N] othing in this article shall ba construed t.o 
li~it or abridge any existing right of access at 
law or in equity of any pa=ty to public records 
kept by any agency or municipality." 

Pursuant to the provi3ion quoted above, one could argue that since 
the records in question are available under the Charter, they must 
continue to be raade available even if they fall within the "in
vestigatory files" exception of the Freedom of Information Law 
f § 88 ( 7) ( d)) • 

For th2 reason9 stated herein, in my opinion, the reco=ds 
that you are seeking are accessible. 

I hope that I have been of scce assist3nce. Should any 
further questions arise> please feel free to contact me. 

RJF:hg 

Very truly yours, 

Robert J. Freeman 
Executive Director 
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I·~r. Robert B. Schwartz 
f83250 
P.O. Box 1000 
Lewisburg, P-ennsylvania 17337 

Dear Mr. Schwartz: 

May 11, 1976 

Thank you for your interest in the Fre~dom of Information 

The coverage of the statute includes: 

11 
••• any state or municipal board, bureau, 
ccmmission, council, dcpa~tzient, public 
authority, public corporation, division, 
office or other governmental entity per
forciing a governmental or proprietary 
function for the State of }lew York or 
on~ or more municipalities therein." 
r Freedom of inforoa tion La:,1, § 87 ( 1) 1 • 

A'3 such, both the Ne'i-1 York City Police Departn:.ent and District 
Attorneys' offices are within th~ scope of the Law. 

When oaking 3 request, I suggest that you write to t:he 
New York City Police Headquarters, 1 Police Plaza, Ne·-1 Yo~k, 
Ne·,-1 York, and to the offices of the district attorneys in 
possession of the records sought. There is no specified fom 
that aust be used to cake a request. In ~y opinion, so long 
as a request is in writing and is reflective of identifiable 
records, it is sufficient. 

It is bportant to emphasize, however, that s0t:1e cateborles 
of infomation are deniable under the Freedcr~ of Inforr::ation Law, 
including, "investigatory files cc:2.piled for law enforcement pur
poses" rs 88(7)(d)]. Therefore, if the reco~ds that you are 
seeking fall within this category, they cay be denied. 



• Robt. B. Schwartz -2- May 11. 1976 

It is also important to point cut that records in possession 
of~ court clerk are available pursuant to the Judiciary Law, 
~ 255. Therefore, even if infor.na tion :,ms compiled fm: a l:rt1 
cnforcecent purpose, if it is part of a court record, it is 
accessible. 

Enclosed are copies of the Freedcrn of Inforoation Ll~-1 and 
regulations prcr;ulgated by the Cotnmittee, \vhich govern the iJI'O

ccdural aspects of the Law and which have the force and eff2ct 
of law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact oe. 

RJF:hg 
t=:ncls. 

Very truly yours, 

Robert J. Freeoan 
Executive Director 
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bee: Secretary Cuomo 
Fred Oettinger-Encon 

May 11, 1976 

Mr. Steven Gordon 
First Deputy Camnissioner 
Department of Environmental Conservation 
50 Wolf Road 
Albany, New York 

Dear Mr. Gordon: 

Thank you for your interest in complying with the 
Freedom of Information Law. 

The question raised pertains to access to Aircraft 
Flight Logs and passenger manifests in possession of the 
Department used with respect to aircraft owned and 
operated by the State. Having reviewed samples of the 
recor~ in question, it is my opinion that they are 
accessible pursuant to the Freedom of Information Law 
§ 88(1)(d). 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:hg 

Very truly yours, 

Robert J. Freeman 
Executive Director 
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• 

Mr. Ronald Robinson 

-
Dear Mr. Robinson: 

Your letter addressed to the Attorney General has been 
transmitted to the Committee on Public Access to Records, 
which is responsible for advising with respect to the New 
York Freedom of Information Law. 

For the purpose of clarification, the New York statute 
[Public Officers Law, §§ 85-89) is separate and disti.nct from 
the federal statute [5 U.S . C. 552]. The former pertains to 
agencies of government in New York, while the latter pertains 
to federal agencies. With respect to your request, the New 
York statute would be applicable. 

It is important to note that the New York Freedom of 
Information Law provides that rights of access do not apply 
to information that is: 

"part of investigatory files compiled for law 
enforcement purposes." [§88(7)(d)J . 

Therefore, in my opinion, it is likely that a request directed 
to the New York City Police Department would be denied. How
ever, § 255 of the Judiciary Law provides access to all records 
in possession of a court clerk. Therefore, I suggest that you 
direct your request to the clerk of the court in which your case 
was decided. 

I have enclosed copies of the Freedom of Information Law 
and regulations, which govern the procedural aspects of the 
statute, such as the procedures concerni.ng appeal of a denial 
of access . 
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Mr. R. Robinson -2- May 20, 1976 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:hg 
Encls. 

bee: Department of Law 
W. Cabin 

Very truly yours, 

Robert J. Freeman 
Executive Director 



• 

May 20, 1976. 

Dear Mr. Bratek: 

As I interpret your letter, you have requested that a 
list of employees of the Town of Hamburg be compiled and 
~.ade available to your taxpayers' group. 

Both the Freedom of Information Law and the regulations 
promulgated thereunder, which have the force of law, direct 
that the individual who prepares the payroll must compile a 
record consisting of the name, address, title and salary of 
all government employees, except law enforcement officers, 
whose names and addresses need not be provided. The relevant 
provisions of law are marked for your convenience in the attached 
doctm1ents. 

It is noted that Section 88(l)(g) of the Law appears to pro
vide access to the payroll record only to members of the news 
media. However, due to rights of access previously granted by 
the courts, the regulations direct that the payroll record must 
be made available to any person. In Winston v. Mangan, which 
was decided prior to the enactment of the Freedom of Information 
Law, it was held that: 

"[T]he names and pay scales of the ••• district 
employees, both temporary and permanent, are matters 

.of public record and represent important fiscal as well 
as operation.al information. The identity of the employees 
and their salaries are vital statlstics kept in the proper 
recordation of departmental functioning and are the pri
mary sources of protection against employment favoritism. 
They are subject therefore to inspection." (338 NYS 2d 
654, 662 (1972)). 
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Mr. S. P. Bratek -2- May 20. 1976 

Since the Freedom of Information Law preserves rights 
of access granted by the courts [Section 88(10)) and · 
requires that the payroll record be compiled {Section 88(l)(g~, 
the information sought must be made available to you. 

I hope that I have been of some assistance. 

RJF:hg 
,r~r,-i 

> (A. '· 'J_,) . -

.... 

Very truly yours, 

Robert J. Freeman 
Ececutive Director 
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May 20. 1976 · 

-Dear 

The issue raised in your letter pertains to a denial of 
access to records relative to the Little Falls Clty School 
Board• e refusal to grant tenure to you. · 

I can aaly reiterate that Section 2116 of the Education 
Law provides broad rights of access and that the regulations 
adopted by the Comnittee provide a means to appeal a denial 
of access rsee regulati0tts enclosed]. The regulations direct 
that the reasons for a denial of access be stated in writing 
and that you 1:DUBt be apprised of your right to appeal. Since 
more than ·five days have elapsed since you made the request, 
you have been constructively ·denied access. Therefore, you 
may appeal the denial to whomever has been designated to hear 
appeals. If the denial is upheld on appeal, you may seek 
review of tbe determination in the courts. 

Wlth regard to the denial of tenure. Section 3031 of the 
Education Law states: · · 

0 [N)otwitbstanding any other provision .of t:his chapter 
and except ln cities having a population of one million 
or more, boards of education and boards of cooperat1,ve · 
education services shall review all recamnendatlons not 
to appoint a person on tenure, · and, teachers employed on 
probation by any school district or by any board of 
cooperative educational services, as to whom a rec01'111len• . · 
dation is to be made that an appointment on tenure not 
be granted or that their services be discontinued, shall. 
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May 20 • . 1976 · ·. 

at least t:hirty days prior to the board 1neetiq .at. whlch 
such recommenda tioo is to be considered, be notified of .. 
such intended receiamendation and the data of the board 
meeting at which it is to be considered. Such teacher 
may• not later than twenty-one days prior to sue~ meet- · · · 
in8, request in vri.tlng that he be famished with a 
written statement g1ving the reasons for such recommen
dation and within seven days thereafter such written 
statement shall be famished. Such teacher may file 
a written reAp0119e to such st:atement wi~ the district 
clerk not lat:er than seven days prior to the date of 
the board meeting." 

According to your letter. the decision to deny tenure was 
reached at a special meeting bald March 29. As I interpret 
the provision quoted above the school district: acted improp
erly if you were not notified of the recamnendation to deny 
tenure *'at least thirty days ~or to" the board meeting. 
However. if you did ~eceive such notification, it appears 
that the statutory time limit for requesting the reasons for 
the recommendation baa elapsed. 

Since I bave no expertise with respect to the legal issues 
concernii,g tenure, I suggest that you consult a private attorney 
on tbe matter. 

I hope tbac I have been of sane assistance. Should any 
further questions arise regarding tbe Freedom of Infomatioo 
Law please feel free to contact me. 

JUF:bg . 

Very truly yours. 

Robert J. Freeman 
Executive Director 

. . : ·' \} 
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Ur. An~hcoy J. Haurino 
Deputy Town Attorney 
To...m Hall 
Oyster Bay, rle,;,, York 11771 

Dear Hr. !-!autino: 

Hay 26, 1976 

Tb. •. n:ik you for ycur interest in complying with the 
Freedcm of 1nforoaticn Law. 

The issue raised in your letter pertains to a requ~st 
cacle by ~n assE'!rnbl~n for a list of na:i:r.es and addresses of 
~c.rnior citizens who p-3rtlcipate 6 p.:ogrx::.s Si)onso:::-ed by the 
Town of Oyster Bay. Fcur questions l-uve been raised ~1th 
respect to the issue: iiust the Cca:iissioner of Corrn:runity 
Services furnish a list of n:mes o= senior citizens partic
i?ating in the prograos; may the Ccrrnissicner pe~it cxa.~
ination of Rolode::t c3rds containing names and addresses of 
Buch s~ior citizens; is the to~ obliged to prepare a 
type:.rit.ten list of senior citizens frc,;:i its c.J.rd files in 
respom:1e to the request:; and do the Cccnittee' s regulations 
pertaining to fees apply under the cirC1.!P-stances described? 

In r:,y opinicn, since the Free<lcc. of lnforrnaticn is per
::1i9sive, the Com::iissione::.-- pay provide acces3 to the infor.:.a
"ticn in question. Ho·.-1ever, the La;J lists 5:ive c.x..J.c;ples of 
1:n~.:1arrant~d invasicns of person3l privacy, including: 

"[Th}e sale or release of list:; of r.ames and addresses 
in possession of a~y ager::r-v or r::unicipality. if such 
lists Hould be used for private, ccc::raercial or fund
raising purposes .. '·' 
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Hr. A. J. Maurlno -2- May 26, 1976 

As described in your letter, it appears that the Ass€.'lllblyrnan 
intends to use the information for the purpose of publicizing 
his stance on legislation affecting senior citizzns. To the 
bc3t of my knowledge, there has been no judicial interpretation 
conczrning access to lists of names and addresses pertinent to 
this situation. As such, it is impossible to conjecture at this 
ju-:i.cture whether a court would find t'h.at di3closure of such lists 
ivould constitute a public o:- a private purpos2. Nevertheless, in 
C',y view, the five e.."'tarnples of unwarranted invasions of personal 
pt'ivacy in the statute are merely illustrative a.nd represent five 
among conceivable dozens of unwarranted inva~ions of personal 
privacy. Consequently, if the Ccrcrnissioner feels that disclosur~ 
w:::iuld constitute such an invasion, the names and addr~sses may be 
denied .. 

With respect to in3pection of the card files, tha Ccc:missioner 
nay permit examination by a mern.ber of the Assemblyman's staff. 
Ho;~ever, since the statute pertains to e.."'Cisting record9, the Town 
h:13 no obligation to p-repare a new record in response to a requast, 
sp?cifically a list of names and nddresses of senior citizens. 
Therefore, while the Ccrrmissioner r..ay permit inapection of the 
card files, ha has no duty to create a new record on behalf of 
th~ Assemblyc.-ian or any other menber of the public. 

The regulations prcm.ulgated by the Coc:rnittee, w~ica have the 
fo~ce and effect of law, apply to all agencie3 of government ns 
,.ell as individuals. The~efore, fees consistent with the 
Ccnnittee's regulations ~..ay be assessed for copies of records 

. sought by the Assemblyman. 

I hope that I have been of some assistance. Should any 
further question3 arise, please feel free to contact oe. 

RJ}': hg 

Very truly yourg, 

Robert J. Freeman 
Executive Director 



Edward J. Degnan, Esq. 
Attorney and Counselor at Law 
P.O. Box 25 
Canisteo, New York 14823 

Dear Mr. Degnan: 

May 27, 1976 

Thank you for your interest in the Freedom of Information 
Law. 

As we discussed earlier this aftemoon, it would be all 
but impossible for the Committee to conduct an investigation 
of the practices of the Village of Wayland to which you 
referred. Nevertheless, in my opinion, as I interpret your 
letter, the Village has in several respects acted in violation 
of the Freedom of Information Law. 

It appears that the Village has not adopted procedures for 
implementation of the Law. Pursuant to s 88(2) of the Law, each 
agency and municipality must adopt regulations consistent with 
those promulgated by the Committee (see enclosed regulations), 
which have the force and effect of law. The regulations provide 
that a records access officer must be designated_ who must act 
in accordance with the directions set forth ins 1401.2 of the 
regulations. His or her duties include assisting a member of 
the public in identifying records sought and promptly either 
granting or denying access. As .described in your letter, the 
custodian of the records, the Village Clerk, refueed to provide 
or deny access until having first consulted with the Mayor. In 
my view, this practice is inconsistent with the regulations. 

One of the tools by which the public can identify records 
sought is the subject matter 11st, which must be compiled by 
every agency or municipality. The list need not specify every 
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Edward J. tggnan, Esq. -2- May 27, 1976 

kind of record in possession of the Village; rather it is a 
list by category of all records in possession of the agency 
which have been produced., filed or first kept since September 1, 
1974, the effective date of the Law fsee Freedom of Information 
Law,§ 88(4); regulations s~ 1401.2(1); 1406.6(c) thDough (e)]. 
While there is a requirement that a request be reflective of 
identifiable records, the subject matter list must be "reason
ably detailed" and the records access officer must assist an 
individual in formulating his request. Procedures concerning 
time limits for response to a request for records, denial of 
access and appeal are contained in the regulations. 

With respect to fees for copies, the regulations provide 
that no more than 2s, per copy can be charged, unless a higher 
fee was established by law prior to enactment of the Freedom 
of Information Law (see regulations,§ 1401.8). Additionally, 
the provision pertaining to fees states that: 

11 rT]his section shall not be construed to mandate the 
raising of fees where agencies in the past have charged 
less than 251 for such copies" rregulations, § 1401.8(c)(l)]. 

Therefore, if, for example, the Village had customarily charged 
ten cents per copy prior to enactment of the Law, the fee should 
not be raised merely because the regulations permit a fee of up 
to 2s, per copy. 

Your letter also refers to practices of the Village concern
ing meetings of the Board of Trustees. Although the Freedom of 
Information Law does not deal with this subject, I would like 
t:o bring to your attention an open meetings bill now pending 
before the Legislature rA.7501~C; s.6135-B]. If enacted. the 
legislation will define the rights of individuals and the duties 
of govermnent in relation to meetings of public bodies. 

I hope that I have been of sane assistance. Should any 
further questions arise, please feel free to contact me. 

RJF:hg 
Encls. 
cc: Hon. Bert Bonadonna 

llayor, Village of Wayland 
Charles Sullivan, Esq. 
~1•1 ___ A--- ---

Very truly yours. 

Robert J. Freeman 
Executive Director 
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May 28• 1976 

Mr. Ronald Robinson 

-
Dear Mr. Robinson: 

It appears that the contents of my letter of May 20 
have been misunderstood. As such, I would like to clarify 
the functions of the C01D1Dittee on Public Access to Records. 

First, the Committee does not have possession of the 
records of any agency of govermnent. Second, tbe Committee 
has no authority to force an agency to provide access or 
comply with the Freed0tn of Information Law. Third, the 
Committee• s authority is advisory only. If a member of tbe 
public or a government official has questions with respect 
to the Law, it is the respoasibillty of the COUGittee to 
advi.se them regarding their rights and duties. 

Having reviewed' the letter sent to you, it is clear that 
I advised that your request be directed to the agencies of 
go~,ernment in possession of the records sought, the New York 
City Police Department and the court in wh.ich your case was 
tried. I would :ilso suggest that you consult the regulations 
that were enclosed with the first letter. The regulations. 
which have the force and effect of .Law. describe the manner 
in which a request is made and the responsibilities of the 
agencies to which the request is directed. 

'I hope that I have been of some assistance and have 
clarified the duties of the Comnittee. Should any further 
questions arise, please feel free to contact me. 

Very truly yours, 

RJF:hg Robert J. Freeman 
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June 1, 1976 

Mr. Renal d J. Robare 

-
Dear Mr. Robare: 

Having reviewed the correspondence attached to 
your letter, which is reflactive of a request for 
twenty items of information, it appears that all but 
six have been denied. In each instance of denial, 
the response of the School District was that the 
Board of Education does not maintain "official" 
documents or records relative to tha information 
sought. 

Your question is whether the r eply from tha 
School District constitutes a denial of access. As 
I interpret the reply, acce9s- has been denied with 
respect to fourteen of the twenty items sought. 
Another question involves the meaning of "official" 
records or documents. In my vi~w, whether a record 
is "official" or not is irrelevant. Reading 
§88(1)(1) of the Freedom of Information Law in 
conjunction with §2116 of the E Jucation La~, all 
records in possession of a school district must be 
made available, unless inforration contained therein 
falls within any of the four:categories of deniable 
informa,tion listed in §88(7) of the Freedom of 
Infonn.ation Law. 

In addition, the regulations promulgated by 
the Comnittee, which have the force and effect of 
law, provide that, upon failure to locate records, 

· the records access officer l!lUSt certify either that 
the ntstrict does not have possession of the records 
sough·t, or that the District does have possession of 
the records, but the records cannot be found [see 
Regulations, §1401.2(b){6)}. 



• 
Mr. Ronald J. Robare 
June 1, 1976 
Page -2-

In vie•'°' of the foregoing, I suggest that 
you inquire as to the meaning of "official .. records 
and seek the certification envisioned by the regulations. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

cc: Mr. William Cabin 
Board of Public Disclosure 
270 Broadway 

New York, New York 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
~~ecutive Director 
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June 1, 1976 

-Dear Mr. Mceuen: 

Thank you for your continued interest in the 
Freedom of Info-rmatioo Law. 

,· 

,. 

As requested. I am sending copies of regulations 
promulgated by the Coa:mittee, which have the force and 
effect of law, as well as other documents, to the 
school district officials to whom reference is made 
in your letter. 

With respect to the substantive issues•raised in 
your letter. I can only reiterate that the Freedom of 
lnfonnation Law [§88(l)(i)) read in conjunction with 
the Education Law [§2116] provides access to all Bcbool 
district records to the extent that the reccn:ds contain 
information deemed deniable pursuant to §88(7) of the . 
Freedom of Information Law. As such, .in my opinion, · 
tentative budget proposals are available as a matter 
of right prior to adoption of the budget. 

The questions raised regarding the procedural 
aspects of implementation of the Law are answered by 

· the regulations. Having reviewed the policy adopted 
by the School Board. Articl_e XVIX (sic), I ·would like 
to point out the following deficiencies. First, the 
second paragraph states that the policy is intended to 
p! rtaiu only to records "produced, filed, first kept or 
promulgated after September 1, 1974." The Committee 
bas resolved, however, that the Law is retrospective 
and that the date stated pertains to responsibilities 
of govermnent with regard to compilation of the subject 
matter list [Freedom of Information Law, §88(4); see 
also resolution entitled "Retrospective Application of 
the Freedom of Information Law] • 

.... .... . ( 
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Second, the third parag,:-aph requires.that requests 
be made on "proper form, at least ten days in advance." 
The Committee has not prescribed a specific form to be 
used. Consequently, in my opinion. so long as a request 
is reflective of identifiable records. any request in 
writing should suffice. It is also noted that the regu
lations state that a written request shall not be required 
for records which in the past were customarily made avail
able upon oral request (Regulaticns, §1401.6(a)]. 
Additionally, the regulations provide that a response to 
a request must be given promptly and within five business 
days of receipt of the request unless extraordinary 
circumstances are explained and the request acknowledged 
[Regulations, §1401.6(b)}. 

Third, payroll information must be made available 
to any person, including members of the news media 
(Regulations, §1401.2). Since rights of access granted 
by statute or by the cour:ts are. preserved [Freedom of 
Information Law. §88(10)} and since the courts established 
a right of pub lie access to payroll information prior to 
the enactment of the Law [see e.g. Finston v .. Map.gan .. 
338 NYS 2d 654 (1972)1s that right of access remains 
unabridged. Therefore, the payroll reco~d required to 
be compiled pursuant to §88(l){g) of the Freedom of 
Information Law must be made available to any person 
[ see resolution entitled "Access to Records to Any 
Person"). 

Fourth., the fee of fifty cents per copy adopted 
by the Board is in violation of the Committee's regula
tions. 'the regulations state that. unless a different 
fee had been established by law prior to the effective 
date of the Freedom of Information Law, no more than 
tw--enty-five cents per copy may be chairged [Regulations. 
Sl401.8]. Since the Board resolution appears to have 
been adopted after the effective date of the Freedom of 
Information Law~ the eee of fifty cents per copy is 
violative of the Regulations. 

( 
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I hope that I have been of some assistance. Should 
any further questions arise, please contact me.· 

cc: Mr. Robert J. Freidab 
District Principal 

Mr. William O. Crommett 
District Clerk 

Mr. William.Cabin 
Board of Public Disclosure 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 

( 
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Al Levine 

Bob Freeman 

.June 3.· 1976 

Disclosure of Applications for Real Estate 
Brokerage Licensing Exaadnation 

The question raised involves an interpretation 
of the Freedma of Information Law with respect to 
disclosure of applications submitted by individuals 
who are scheduled to take real estate brokerage 
11.c:ens~ examinatf.ona. 

The central issue is whether disclosure of the 
records in question would constitute an "unwarranted 
invasion of personal privacy" [Freedom of Information 
Law, 588(3) and (7)). In this regard, the Freedom. of 
Information Law provides a list of five examples of 
unwarranted invasions of privacy, none of which speci
fically pertain to the applications. However, the 
five examples are not exhaustive, but merely represent 
five such invasions among conceivable dozens. Because 
the Law is pei:missive, an agency may disclose any records, 
unless the records are specifically exempt from disclosure 
by statute. Nevertheless, the privacy provisions enable 
the custodian of records to use discretion in disclosing 
prsonally identifiable information in his possession. 
Therefore, if in your judgment disclosure of the 
applications would constitute an unwarranted invasion 
of personal pri.vacy, they may be withheld. 

In my opinion. there is a substantial difference 
between disclosing infox:mation relative to applicants 
as opposed to licensees. A license in effect is a 
notification to the pub'l,ic that an individual is 
qualified to engage in a particular vocation. 

Disclosure of an application may, however~ have 
embarrassing effects, if, for example, an applicant 
fails the examination. In a related area, the regula
tions promulgated by the Department of Civil Service 
limit dissemination of applications for state and local 
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Mr. Al Levine 
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government civil service examinations to specified 
individuals (see §71.1}. I believe that. the ration.ale 
for such limited disclosure iS:J.t:hat::disclo·sti-ra of a 
failing candidate's application might result in undue 
embarrassment. However, as in the case of a license. 
the regulations state that a list of those individuals 
who passed the examination may be published. · \ 

. \ 
In view of tha foregoing. iD fS1.Y opinion:, the 

applicatione in question may be withheld pursuant to 
the Freedom of Information Law. 

cc: William Cabin 
Board of Public Disclosure 
270 Broadway 
New York, New York 

BJF:lbb 
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Juae 31 1976 

Kr. Ceorp ltroua 
PN41ld•t 
Al'IQCB • Couaoll 66 
63 Colvlfa Aw.,.. 
Alba117 1 .., York 12206 

Dear Mr. &troka•, 

Tbank JOU foi- ,our lDtere•t la the Freedoa of 
Illfoaaattoa Law. 

Your letter pertetu to• d-lal of ace••• bJ 
the City of AlbanJ to record• of pa,-.te for ••nl&•• 
perfomad for die City. Aocordlq to the d4tel•loa 
wrltt• IJ)' the .FrNcloa of Iaforaatloa App-1• loard1 

tu dealal ••• upheld oa the 1rouad• that the requeat 
waa aot auffloteatlJ detall•d to tcteatlf)' tbe raaord• 
aoupt aad beoauae the rtlflUMt Na 

'\mreaa011abla and frlvoloua ta that 
it coutltutu a atteapt to burdea 
tbe Clt1'• public reawrc•• to a 
- wbleb Ml'ftl - ueful pultllo 
aerwlee or purpoee• (Ap,-1• Board 
declalon1 llanb 11, 1976). 

I•-. optaloo1 tile rM90III for dealal ,-tted 
by the Ap,..l• Board are tuufftct•t• WIit.le die Fr•.._ of lafonaa~loa LW p'NVlde• tbac • nqueat 
nflact ldaatifiabl• reoord• (111(6)), tile buclea of 
ldeattf1t111 die record• fall• 1,oth • tbe publla _. 
the •aw, of 1ow~o11•~ la poaNaaioa of the record•. 
the naulatlou pnaalptad It)' tlle Ca•tttN, 111\lcla 
ban the force aad effeot of l• <•• eaoloeed), 
atau that 

"(W)her• poaalble, the requeatar abould 
auppl1 lafonaattoa raprdlq dat••• 
tltl••• fll• de•lanatton. or otber 
taforutloa whtcb •1 belp ldeatifJ 
the NOord•" (11401.6(4) J. 
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Bowewer. the laplationa •l•o •tat• tbat apaoy per•owl 
aball "•••iat tba nflWl•t•r 111 ldeatifyiq reque•ted 
record•• if w••eary• (11401.2(1,)(2) ). lla•iaa r...s.-cl 
,our reqwt. lt appaan tbat la ucb iutaac•• the 
- of the coatractor, the apacy for whOIII ••r,ic•• 
Nre perfor:aed ad tba approafaate dat•• of perforaanee 
are ladlcated. It would appear that P'•t•r apecificltJ 
could be provided only b:, f.upectiq the record• 
tbeluel"•· Aa aucb. it ap,-r• tbat ,ou baw -t 
die raquiraaant tbat record• N identifiable. To 
bol•t•r tbi• findiq. in a recent daci•ion of th• 
Supr- Court, Allaan:, Cauaty, Judp eo-y bald: 

1t(l)t la aot aac•aNry that the 
part:, requ..tlaa the ia.foraatioa 
iclaattfy it dOlfll to die lut 
detail. The 1-p of tbe Law 
plac•• part of euob reapouibility 
on the public •-J fr- •IIGII the 
infonaatiDD i• aoupt. 'l'he 
napouibilitJ of t:ba ,-noa 
requ .. tiq the reeorda i• tllat 
btl provide Nffici•t f.aforaatioa 
to peralt tba apac,- to aceoapll•b 
tbia duty. Tbe ••• fil•• OIi tbe ••• 
cm11laaloa1 avea f"°"lb it ■lpt 
coaaiat of fore, IDdiYiclual folder• 
aa allepcl by n• ...... t•• la 
aufficlaatlJ iclalltifiable •• to 
wt tbe raquir•••t• of tbe Law" 

lh:'Rrt1Ntr.o· 380 n, 2• 

Aa •tated urliar, tbe Board fouad that tbe raqU11at 
-• friwolaua, uadulJ INrdaM- and dlat lt HnN ao 
unful public purpo••· With reapeet to tba ..... • die 
Clt1, the court• haw loq held tllat 

"IMJ•r• lncoa.venienc• reaultina fro■ 
iupaction eanaot •• equated witb 
public detrlant, aor ba eoutrued 
•• lnf.aical to the public Nlfare 111 

or aptnat public ,olieJ'" (._ York 
Post Corp. v. Mo•••, 12 AD 2d 243, 
210 NYS 2d 88, 100 (1961); Sorlet v. 
Lister, 218 NYS 2d 215, 217 (196 )]. 
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A!3 .ouch, alth:mgh searching for the records may result 
in inconvenience and somethin~ of a burden to the 
City, City officials are obli3ed to produce the records. 
Horeover, the purpose of the request is irrelevant. As 
the Law directs (§88(6)) and as the Committee has 
resolved, 

" ••• information accessible under the 
Freedom of Infor:nation Law shall be 
made equally accessible to any parson 
without rsg.3rd to status or interest" 
(rssolution adopted October 31, 1974). 

Therefore, the sole question asked by govarnment upon 
receipt of a request is whether che records are accessible. 
The purpose or i.ncorest of the i:~rson s-eeking the 
records is ir::::materi3l. 

In view of the foregoin.f;. the Appeals Board should 
be urged to reconsid2r its d~ci3ion. 

I hopd that I have been of some ansistance. 
Should any further questions arlse, pl~ase feel fr.:?e 
to contact ms. 

cc: T. Garry Bums 
City Clerk 
City Hall 
Albany, New York 

Mr. William Cabin 
Board of Public Disclosure 
270 Broadway 
New York, New York 

S:incerely, 

Robert J. Freeman 
E..~ecutive Director 



· ..Tune 7 • 1976 · 

Mr. Joseph Welch 
Business Agent - Financial Secretary 
Division 580 
Aialgamated Transit Union · 
617 Wolf Street. 
Syracuse, Bew York .13208 

Dear Mr. Welch: 

Your letter addressed to Attorney General Lefkowitz 
bas been transmitted to the Committee on Public Access 
to Record8, which is responsible·· for advising with 
respect to the Freedom of Informattoo Lav (hereafter 
"the Law")~ 

. The questions raised pertain to rights of 
access to records in possession of the New York 
Regional Transportation Authority, which is a pub~t:c 
corporation. · 

First, §87(1) of the Law, which defines-. "agency0
, 

specifically includes public authorities and public 
corporations. Therefore, the Autborlty in question 
is subject to the Law. S~cond, §88(1) of the Law. 
lists nine categories of records wli ch must be made -
available. To the extent that the records sought are · 
contained in any of the categories, they are accessible; 
According to your letter, you are seeking access to ·, · 
four areas of reco.£ds: pension information submitted 
to the Internal Revenue Service, present and projected 
budget infomation, personnel files and minutes 'of 
meetings of the Authority. · · 

With regard to pension information, th;~~!:::~; 
two categories of accessible records that may-be 
relevant~ They are §88(1) (b), which grants access 
to statements of policy and §88(1)(d), which grants 
access to audits and statistical or factual tabulations. 
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~ 

I11 my opinion, any statements of policy, audits or 
statistical or·factual tabulations included among the 
materials transmitted to the Internal Revenue Service 
are available.· >£W' 

.. '.::~J.:~:}i.~t{~/.''·:~-~- .· 
: .. - ;~·- .· . -'_,.:- ' ---~:.· .. -j: __ :~t~/~'- ~ ' 

Budgee inf0%blation also falls within· dle,;;.categoxy . 
. of statistical or factual tabulations. Con~equeat:ly, .· ·. 
budget' figures that have been adopted and ~ntiaa.tffec.t .,.· 

~ti :acceaaible. The right of. access to proposed budget . . 
information, however, is questionable. It is uot:ed 
that, in a recent decision, the Supreme Court, Albany 
County, held that: budget worksheets contaioing columns 
of actual appropriations for tbe current fiscal year' 
and recommended appropriations for the caning year are 
acceJaible {Dunlea v. Goldmark, 380 NYS 2d 496 (1976)). 

· As I stated in our conversation, l do not totally agree 
with the decision, which has been appealed. Until the 
controversy bas been finally decided, it would be 
inappropriate to conjecture as to the status of the 
records in question. 

Access to personnel records is not directly 
dealt with by the Law.. Access to individuals other 
than those individuals to whaa the records pertain may 
be denied as an unwarranted tn'7asion of personal pri.vacy. 
pursuant to §88(3). Access by individuals to files · 
pertaining to themselves is generally dealt with, by . 
means of policy adopted by the agencies in custody of 
the records. It is noted that the Committee bas 
rec011.1:11ended legislation (A. 7502-A; S .. 5S80-A), which, 
if enacted, would permit individuals to inspect and . 
copy records pertaining to t:bem, unless otherwise , 
d~~~. . . 

' "~~~ 
M~es of Authority Board meetings are clearly· 

accessible under f88(l)(e) of the Law. However. it 
is important to point out that an agency bas no obliga
tion to create a record. Therefore> if no mim.ttes 
have been compiled, the Authority has no obligation 
to do so unless otherwise required to do so by law. 

--.. ·.~>~?-.:.r.!;;,,_l, .tf:~ 

· :;';f ~;-__ ;;.igSI ~f p·:,f ~ 
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Nevertheless, whether. or not minutes ·have: been 
ccnpiled, governiDg body of. the Authority must 
compile a record of votes of each member. in -..~...., 
proceeding in which the member votes: f §88(S)] • 

. ~ .. hope that I have been of some &'C&lDCIJ .. _ 

Should any further questions .arise,., please fe!l:;free. 
to contact'me.,~, · · · ., i·1t;: _ · 

-;~ 

Robert·.J. Freeman 
· Executive Director 

cc:·-·-Mr-.;· W:l-lltam-eabtn--
·. Board of Public Disclosure 
2 70 Broadway 
New York, New York 

R.JF:lbb 



I 

June 9, .1976 

Mr. Paul Feiner 

-Dear Mr. Feiner: 

The question raised in your letter pertains · 
- to rights of acce~s . to budget requests submitted by 
county agency officials to the CQ\Jllty Executive. 
According to your letter, both the County Executi~e 
and the Budget Director have stated that the .:requests 
aee considered to be confidential memoranda. 

The Law regarding the issue is unclear. 
County Law, §353, requires. the head of eacb admin
istrative unit of county government to submit . 
estimates of expenditures and revenues for the 
ensuing fiscal year to the county budget officer. 
Having received the estimates, the budget officer 
is required to prepare and file with the county 
legislative body a tentative budget (County Law, 
§354). Once the tentative budget is filed, it 
b~comes available to the public pursuant to County 
Law 1208(4), wbich provides that any papers recorded 
or filed in any county office are publicly accessible. 
Your question,. however~ is whether the estimates 
submitted to the budget office~ prior to preparation 
of the tentative budget are available. 

In my opinion, arguments can be made both 
against end in favor of access. Arguing in favor 
of access, General Municipal Law, §51, provides 
that virtually all records in possession of an -' 
officer of a tm.micipality are accessible. Neve4rthe
less, since §51 is a statute of general application, 
a court might find that its provisions are superseded 
by § 354 of the County Law, which might be considered 
a special statute. Moreover, under §354, it ia 
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implied that records related to the budget become 
accessible only after a tentative budget has been 
filed with the county legislative body. In a 
similar situation, however, informati011 submitted 
by town officials prior to preparation of the town's 
tentative budget were held to be accessible (Dullea 
v. Sheaffer, Sup. Ct., Albany, 1975). Although the 
court granted access, no opinion was written. 

In view of the lack of clarity of the law in 
this area, it would be inappropriate to conjecture 
with regard to the decision at which a court might 
arrive. 

I regret that I cannot be of greater assistance. 

cc: Mr. William Cabin 

Sincerely, 

Robert J. Freeman 
Executive Director 

Board of Public Disclosure 
270 Broadway 

New York, New York 

R.JF:lbb 
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June 10. 1976 

IA VIM. 

-Dear Mr. Le Vlaes 

Your letter pertalm to a denial of acce•• to 
11U1Mroua record• 1n poa••••loa of the Department of 
S-l~b. _ Th• · record• were dml.ik! on the around• tbat 
the, relate to •tten wbieb are now 1n lltiaatioa 
•ad that they an not accu11ble under the Preedca of 
Inforaatioa Law. 

Altbougb Che denial uy bave bNII proper with 
rupect to aoae of the record• eought, I diaaare• 
with tile denial 1n part. Specifically, refusal to 
produce recorda on tbe grouad that the record• relat:e · 
to 11tlaatioa i•• tn 111 opinion, taproper. In apboldias 
• lower court declalon to provide ace•••. th• Appellate 
Dlrialoa rec•tlJ' held that 

" ••• the dl1co,,ery provlaiona of the 
Civil Practice Law and Rul• do not 
reatrict dl•cloeure of reeordcaade 
public under the Freed• of Iafm:aa
tloa Law. If the dOCl■n•t• are 
awllabh to the puhlic under the 
latter, tbey are aot rutrlcted 
lpao facto aolely becauae tba appll· 
caat 11 ai10 a litig1111t" (Burke"· 
Yudel1oa, 378 ns 2d 165, 1R (1§76)) • 



Mr. llllrrla D. Le Viee 
JUDe 10, 1976 
,.,. -2• 

'?be Court alao cited the Ccaaittee1 1 naolutloe (an 
attached) ldd.cll etatM that: 

" ••• 11'1.fonaatioa accessible under the 
rr_.aa of IafOl.'lllatloa Law shall he 
aade ...-117 aec•aible to any 
pen•, vltllout ngard to status or 
latereat .. " 

Thenfore, if recorda are available ....S.r the rre.dca of 
lllfomatioa Lav, tbey naaill available nea thougb they 
relate to litqatlaa. l'U'tber, it appears that the 
record■ sought do aot coul•t of uteri.al prepared for 
litigation, att:oaaa, wo1:k product or an otta.Niae 
prf.Ylleged. 

Al wrbava dlecu.aaed • 1averal occaalana, the 
Law proriclaa acceaa to 1liM categorl.ea of record• (188(1)). 
Conaequmtly, to the •t•t that the records •ou&ht 
coafona to any of the categod.u, tbeJ ••t be •d• 
available. HaYiag reri.-d 1our raquut, there are 
several 1118tan&:M la wbieb rlgbta of ace•• are apparent. 
For maple, nporte, ~•, etat••t• of policy aad 
otber ncorda caatal•laa atatbtlcal or factual •terlal 
would appMr to" acceaelhu. 

Although tbe remainder of tba record• sought 
pertain to you, they do not confom to any of tbe 
categortea of ace .. aible records. However, it ls 
poe1ible that a court aight fiad that• aince you have 
1111 ~tenet la the record•. a ri.ght of ace••• uut•. 
At ~sa•oa law, a penoa bad to demonatrate an l11tereat 
in record• in order to gain ace•• to th• (sea, ••I• 

v • .Justlc• of Straffordaldro, Adolphus & Ellia, 
, ---·-,,; Matter o !I••• 05 1ff 147 (1912)). . 

Deeplte eaactaeat of a DU111b41r of ace•• etatutM, vestige■ 
of the ~OIIIIClll law princlprl~ which grants ace••• to inter
ested parsons rwiD (see. ••I• 1 Mamo v. Bew York. City 
Board of Education, 56 Miac. 2d 517 (1968); Scott v. 
County of Raasa,.!!, 23 Misc. 2d 648 (1964); Ruuiata v. 
Police artment of the Cit of Wew York, 341 MYS 2d 

7 .. A t ougb I ma unaware o any decisions 
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ftllldend ••• tlae wct:Nat of the FrNd• of Iafonaa
tl.OIII La• wbicla law dealt wt.th rt&lat• of acc .. • of 
•tatenated" ,_._., it la poe1lb1AI tbat a court 
Id.pt cwtcler tile C1'C11111• lav prlMlple 111 naeldag 
a ct.elal•• ..,_.thal••• it would N l.llappnpdate 
at tJda Jwcun to eoajectan •• to the •wr ta 
wlllcta a cout ...W faieqtnt die 1're1dca of Iafom11tloa 
Law la nlati• to ti.le 00111 • law r1glat of acceu of 
llltueeted ,.._.. 

I II.ope dlat I baft bMrll of • .,.. •••1ataace. 
Sholald 8f111 ~lier ..-tiau arl.ae, pleu• eoatact •• 

At:tac.._t 

cc: Nr. Doaald .A. Naehaq 
Coaeel 
Depattcs•t of a.ltla 
To.tr laildllla 
lilpift State flan 
Albaa, 1 ■ev Yoft 12237 

bee: Mr. Bernard Scbacbne 
Assistant Attorney General 
Departlla:lt of Law 
Justice Buildio.g 
Albany, Hew York 

RJF:lbb 

Copy to Wm.. cabin for Files 

Siacenl71 

Robert .r. rr ..... 
Executive Director 



J\.me 14, · 1976 

Dear Ms. Daniel: 

Your li!tter a·ddressed to the Attorney General 
has been transmi.tted to the Cci:mittee on Public 
Access to Records, which ia . -responsible for advising 
wit:h r .espect to the New York Fre.edcm of Iofor.nation 
Law (see enclosed). I will attempt to ans~er your 
inquirles regardL,g access to recOTds. With respect 
to questions dealing with discricL'"1..3ticn, I suggest 
that you contact the l)ivision of Human Rights, · 
which is located at 217 Lark Street, Albany, New 
York, 12210. 

The first question is t.iJhether either the 
federal Freedcm of Information Act [5 U.S.C. ~552] 
or the New York F=eedan of Inforca ticn La·,1 provides 
.access to inter-office memor3nda. The federal 
statute provides that all ag.e:ncy records are available, 
e."'tcept specified categories of records, one of ~hi.ch 
includes. 

"inte:-agency or intra-agency 
m.emcrrandu:ns or letters. which 

· would not be avail.able by law 
to a party other than an agency 
in iitigatiou with the agency ••• " 
[§552(b) (5)]. 

' In essence, this exemption permits an ag.ency to rleny 
access to 

"interoal· drafts, memoranda bet".Jeen 
officials or agencies, opinions 
and interpretations prepared by 
agency staff personnel or consultants 
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for the use of the agency, and 
records of the deliberations of 
the agency or staff gi::ou?:1 .••• u 

[Attorney General's Memorandum 
on the Public InformJ?tion Section 
of the Ad.ninistrative Procewre 
Act, June, 1967]. 

The New York Statute conversely provides that 
nine categori.es of records 'l!lllst be made available to 
the exclusion of all other records f§88(1)]. In 
reviewing the categories of accessibl9 records, it 
is possible th.at an interoffice memoranda may contain 
a statement of policy f§88(l)(a)] or statistical or 
f3ctual tabulations f§38(l)(d)]. Therefore, to the 
e:ttent that records contain state:nents of policy or 
statistical or fac~~al tabulation, they are, in my 
opinion, .1accessible • 

The secnnd question is whether a member of the 
staff of a hoppibl can demand t:o in9~ect his or her 
pe:::-sor.nel files. It is important to note that the 
federal statute applies to federal agenciess while the 
Ne"' York la:.ii applie3 to gov~rm:iental entities in 
Ne~ York. Consequently, neither provision applies to 
records of a hospital. It appears that the only ceans 
of gaining access to these records is by court order. 

I hope that I have been of some assistance. 
Should further questions arise regarding the Freedcc 
of Information Law 1 please feel free to contact i:r.e. 

RJF: lbb 

Sincerely, 

Robert J. Ffee.:nan 
Executive Director 



.Jaae 14, 1976 

Dur Kr. Dftaay: 

TbMlk JOU for your tateNet la tbe Pr•d• of 
Iafo11111tloa Law. TIie l••• raleed eODCel'IUI acc .. • to 
mc:orda relatlft to tbe developa•t of a aal.azy arade 
for a particular Jolt title. 

Havt.aa r..t...S tbe corre•p•deace attached to 
your letter. it i• 1111elear llbeebar the record• •ouabt 
alat. However• lf ••i■l•tratl•e •taff -1• or 
atatlatlcal or factual tabulatl.Clle .. bne bea caaplled 
tbat are pertlwt to Jour reqwt, M1Cla record• an 
aec••ll•l•. It le illportaat to •ta ~t tbe Praeda 
of Iafomatl• Law provide• accea• to ad•tJ.aa neorda. 
Tllenfon, lf ca.n are ao neorda reftectlva of dloe• 
r..-•cacl, tlle aaw, to llblcll tla nqueat - dlnct_. 
Ila• ao obllaatl• to enate • recon la nspoue to the .....-c. 

llolle'ler, l -ut that JOU ollt:ata • elart.fica• 
tl• of tlle neaoaa for tlle dal.al of •c-•. A• 
,ron ... la tlle nplatlw pr.aalpted., CM CJ tttN, 
lllalall lane tlMt force aad effect of law, a "-'•l ... e 
lie la · lfritilll (11401. 7). AcldttlaallJ, lf neon. 
••ot ba fOUlld. die •IWJ wt cutlfy either dlat 
it dOM •t baYe •••••l• of die ncorda, or tbat 
it cloM llaw poaa ... t• "9t: ••ot loeate tllal 111401.2(•)(6)). 

. Purcher, it: app•r• tllat tbe ....... CowltJ Clri.1 
Senice Cc 1••1011 ba• aot ccapl.led a --J•t •tter llat 
•• ftMll,d.recl lly 111(4) of ta.. rreecloa of lllfomatlaa Law. 
Tbe llat .. , 'be a uaeM tool for ldaaelfJlaa record• 
•auabt. Wbll• le wd aot Mka nfar•c• to ..,.ry record 
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la po••-•1• of tbe •1mc:1, it abould be nffi
cl•tly detailed•• tllat a pen• ftlllWtiaa ncorda 
ca ideatl.fy die file category of tile necml aoupC. 

I hope Claat I llaYe 1MNll of - aaalacaace. 
Should any furtber ..-tloaa ariae, pl••• f•l fr• 
to coatact ... 

ce1 Mr. J-.. 11. Catteraoa, Jr. 
1ta1uu CouatJ Actor-, 
Couaty Executive 1u.1•t111 
l Weit Street 
Nheola, llew York 11501 

llra. Adele LeDMri 
lxecutlYe Director 
llaaaau COUDtJ 
Civil Senice Cc leat.aa 
140 Old Coullt~ -• 
N:luola • ■ew Y•dl 11501 

Slacanly, 

&oMrt J. Pr••=• 
lxacutl•• Direccor 

011 t tt• aa Mlle Aecu1 to IN•rcla 
162 w .. hlllatoa AY ..... • 2Dd floor 
Alba.,.,.., Yom 12231 
Teleplloaes (511) 474-2791 or 474-2511 

LJF:lbb 



• 
JUM 16, 1976 

llr. Cbarl•• N. f••r 
llcC.rthJ, rt.aaar, o...,. .. • Glat:cbaar 
175 Kaia stoat 
Wbit• Plat.a■, .., Ton 11101 

Dear Mr. , .. er: 

Your letur pertalu to• dealal of ace••• by tbe 
Ci~ of TODkera to a ,olie• report coac•rat.aa tba dutb 
of aa individual la tbe Cit:, Jail. TIM daalal •• baaed 
oa two cant•tioa■: firat, tbat tha report l• "part of 
iav••tiaatory file• c-,iled for law eaforc-t purpo1es11 

fl'nedaa of Iafomatloa La•, 181(7)(d)J1 aad ■ecoad, 
clue the report caaal•t• of aaterial prepared for litl&a
ti• aad tbarefon la aot dl11c0Yerable bJ • third party. 

Tbe rn.l• of lllfomati• Law (a.rufter "tbe 
La_..) provide• ace••• to alu cat .. ori.•• of record■, 
lacludllla: 

11aay otbar fil••• record•, paper• 
or doc••t• requirN.bJ •llJ odler 
prOYl■iOII of law co M .. de avail
able for Jll&~lic wpectl• aad 
eopyias" (lll(l)(i)J · 

OM 1ucb plt'ori.aioa of law la 0-nl Muld.eipal La•, 151, 
llld.cll prori.cle• ace~• to: 

"f A] 11 1teoka of lllaat••• •er, or 
aecoat., aad tbe book■ 1 bill•, 
voucher■, cbacka, caatracta or 
otbar ,-pen ir-n■wced llitla or 
uaed or ft.led ill the afHce ef, 
or wltb aa, officer. board or 
c011111ia■l011 actl111 for or OD 
behalf of May COlllltJ', t:Ollll, 
villqe or --1cipal corporad.oa 
1D thi• ■tate ••• " 
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••dlaa die quoted prari■ioa la coajunctlon with tba 
Law, virtually all "paper■ coanected with or uaed or 
filed'' in the office of • aum.clpallty are acc•••ible 
ualua tbay contain lnfomation dad.able pu.nuaat to 
111(7) of the Lav. 

One oft- categories of deaiable lnfomation 
wbleb •• aotecl •• oa• of the grouad• for danial 
include• "inveatiaatory filu eoapilecl for law mforce
-t purpo•••" ffl8(7)(d)J. It app•r• that there i• 
a quaatl011 of fact that aaat be dete'&'lldaad vltb reapect 
to tbi• prwi1lon. W•• die report ecaplled by the 
police in the ordinary cour•• of buel-■a, or wa• it 
caaplled for a law •forc--t purpoae, 1111ch aa pro••· 
cutloa of• crl.ae? Acaordin,g to a letter vrittm by 
Kua_. rox, Corporation Counael for tt. City of Yonlulr1. 
to David Hartle,, Editor of tba YODkai'• B,rald StetflNR, 
tba report us withheld du• to ■atlclpatloa of .. elvil 
litqatioa." In wy oplaloa, if tbl• la tu ca1e, the 
report •• not compiled for law eaforc-t purpo••• 
and, therefore, ca-.ot be denied puranaaat to 111(7)(d). 

Siailarly, altbouah it appear• tbat th• report 
la queatt.011 .. , bave • hearlaa on future litigation. 
it doe• not appear that it i• "11atertal prepared for 
litlaatlon" aad tllerefon prlYil .. ecl rctvt.1 Practice 
Law nd Rule•» lllOl(d) J. A• tbe court• bne bald on 
eeveral occaaioea, 

" ••• aaterial collected la tbe 
'ordlaar, cour•• of bu•l-••• 1D 
govel'IIMlllC.1 oparatlou tacludilla 
perbap• nmtual ua• la •IIJ lltl.
gatioa wbicb .. , •aua ... la not 
abielded froa dlacloaure" flurke v. 
Yudelaon» 361 IIYS 2d 779, 7fi (1975), 
aft'd !78 IIY8 2d 165 (1976) I Wiuton 
v. Hasan, 72 Mi•c. 2d 2IO. 3§1 ns" 
2d 154: 161 (1972)). 
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Camequ.eatly, .,_ lf tha report may be eventually 
used t.11 lt.tigatt.oa. tbat contention alone 11 laauffl .. 
cl•t to dany ace•••· 

Additioaally, in the letter referred to above. 
the CorporatiOQ Coua1el 1tated that the report would be 
aade available lf DO notice of claim le aervacl within 
the statutory time llmlt. Tbi1 statement also lead■ to 
• fladlng that the report•• neither cmnplled for law 
enforc--t purpo■ea, aor l• it material prepared for 
litigation. 

Therefore, baaed on the backgrouad corre■poadence 
that you have aupplied, the report la. ill my opinion, 
acce11lble. 

I bope tbat I bave be• of ■GIN aa1l1tance. 
Sbould any further queetioae ■ri••• pleaae t .. 1 frN 
to coatact ... 

cc: Hr. Eug .... J. Fm 
Corporatlma Counael 

R.JF: lbb 

Slacerely, 

loMrt J. rraaaa 
Executive Director 



Dear • • 

June 16, 1976 

-
According to your letter, you are interested in 

obtaining copies of records pertaining to you in possessi0t1 
of the Central Intellt.gence Agency, the Federal Bureau of 

. Investigation, . tb.e Mary Imogene Bassett Hospital, the . 
Institnte of Uving and tba State Hospital at Binghamton •. 

It ls noted tb.at records in possession of federal 
agencjes. (e.g. tbe CIA and FaI) are subject to the feder•l 

· Freedc:m of Info1:mation Act rs u.s.c. §552; see enclosed), 
while state agencies are subject to the New York Freedcm 
of Information Law .(Pabl1c Officers Law, §!85-89; see 
enclosed}. With respect to botb statutes, a request must 
be made directly to the agency in possession of the 
records. Also, I would like to point out that: these 
access provisions apply only to units of govercment. 
Therefore, if the Mary Imogene Bassett Hospital or the 
Institute of Liviag are not governmental entities, the 
only means of obtaining records is by court order. 

Additionally, access to clinical records in 
possession of the State Hospital at Binghamton is governed 
by §15.13 of the Mental Hygiene Law (see enclosed). 
Geiurrally, the statute provides for coafidentislity of 
such records, unless disclosure is made pursuant to one of 
the exceptions contained in subdivision (c) of the statute • . 

I hope . th.at I bave ·been of some, assistance. Should 
any further questions ariseir please feel free to contact me. 

Enclosures 

R .. TF! lbh 

Sincerely, 

Robert J. Freem.&ll 
Executive Director 



-" 
Mr. Joseph Dunbar 
/> 76-A-2153 
Cell Location 0-530 
Ossining Correctional Facility 
354 Hunter Street 
Os sining, New York 10562 

Dear Mr. Dunbar: 

.June 16, 1976 

Pursuant to your letter, you al:'e seeking access 
to the minutes of a judicial proceeding held in Nassau 
County. . 

The Coumittee on Public Access to Records does 
not have poesession of government records; rather its 
responsibility is to provide advice with respect to the 
Freedom of Information Law. 

Since the Committee cannot produce the records 
for you, I suggest that you direct your request to the 
clerk of the court in which your case was tried. The 
clerk is obligated to search for and provide access to 
the records under the Judiciary Law, §255. 

I hope that I have been of some assistance. Should 
any further.questions arise, please feel free to contact 
me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 



i-

June 17, 1976 

William D. Cabin y, Executive Secretary 
Board of Public Disclosure 
Robert J. Freeman, Executive Director 

Accesstto Data Submitted to DOH and DMH. Pursuant 
to Agency Regulations on Conflicts and Outside 
Employment 

The Freedom of Information Law (Public Officers Law, 
§§8SS.39) provides access to nine categorles of records 
[§88(1)). Therefore, to the extent that the data in 
question includes information reflective of any of the 
categories of §ec.@§aible records, such infonnation must 
banarade available. 

Having reviewed the Department of Mental Hygiene 
Policy Manual (Section 3890) and the Department of Health 
General Administration Manual (Item 333), little, if any, 
of the information relative to conflicts of interest or 
outside employment is clearly accessible. Although 
several of the categories appear to be relevant, in my 
opinion, only one of the categories might: be used as a 
vehicle for disclosure. 

Relevant to your inquiry, the Law provides access 
to final opinions made in the adjudication of eases 
(§88(1)), minutes of meetings of a governing body 
(§88(l)(c)J, administrative staff manuals and instruction 
to staff that affect members of the public [§88(l)(e)J 
and final detenninations of members of a governing body 
[§88(1)(h)]. As I interpret the policies by the Depart
ment of Health and the Department of Mental Hygiene, in 
neither instance is there adjudication of a case. 
Minutes that may be compiled would be done so by an 
advisory body, such as the Council on Efhics, rather 
than a goveming body. Similarly, final determinations 
are made by an executive rather than the governing body 
of an agency. The only category of accessible records 
that might be applicable concems "administrative staff 
manuals and instniction to staff that affect members of 
the public." It is possibla-..that a court might find 



., 
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that a determination to approve or disapprove a request 
relative to outside e:nployment would be an instruction 
to staff that affects the public. The Department of 
Mental Hygiene Policy Manual does not cite a record 
specifically reflective of such a determination. Although 
the Department has no obligation to compile such a 
record,, if such a record exists, it would be accessible 
if it is an instruction to staff that affects the public. 
According to the Department of Health General Administration 
Manual, the Commissioner endorses the request tnn::!a a 
memorandum of reccmmendation. Again, if this memorand\1111 . 
is considered to be an instruction to staff that affects 
the public, it is available. 

Other records related to your inquiry are,.. however, 
clearly available. The manuals used ·by each department 
are accessible as statements of policy adopted by an 
agency [§88(l)(h)) or as administrative staff manuals. 
In addition, some of the information attached to the 
Department of Health General Administrative Manual is 
accessible (see Enclosure II, New York State Depattment 
of Health Policjesffor Outside Employment). In the 
section dealing· with ''Approved Outside Employment, 
1970-1975", there are statistical and factual breakdowns 
of approvals and disapprovals concerning outside employ
ment. These statistical and factual tabulations are . 
accessible pursuant to S88(l)(d) of the Law. Similarly, 
Enclosures III a.nd IV consist of factual tabulations that 
are accessible. Although in some instances the names of 
employees appear in the tapulations 1 disclosure of the 
names would not, in my op:1jion, constitute an unwarranted 
invasion of personal privacy pursuant to §88(3), since 
the information is relevant to the performance of duties 
of the employees cited. 

RJF:lbb 



e 

· June 18, 1976 

-Dear Ms. Kissel: 

The questions rsised in yottr 1.~tter pertain to a 
denial of acce.as to records by the East flamapo Central 
School District. The infor.:at1on scught includes records 
relative to the District's c~cision to ell.:ninate positions 
"in the area in which. you presently serve,., a list or 
order of priorlty concerning elimination of positions> 
and records reflecting the basis for dete:::nining seniority 
or the order of prlorlty £01: maint.enan~e or elimination 
of positions. 

In cy opinion, if t~ records sought edst, they 
are accessible. It is bporta:1t to point out that tha 
Freeda:::i of Infor-~tion L:n, provides access to existing 
records. Tberefors, if> for e:xa::nple, there is no list 
containing the ordercof priority, the distrlct has no 
duty to ecmpile such a list in response to your request. 

Assuming the records do exist, th.e F:rsedcm of 
Infon:i.at1on La;., provides rights of access .to nine 
categories of records, incl~ding: 

"any other files, records, papers 
or documents required by any otbe:
provisian of la;., to be made avail-
able for public inspection aod · 
ccpy"'...ng0 

{ 5 88 (1) (i) I • 

Cne sueh provision of law is §2116 of the Education 
La_, which states: 

"[T]he records, books and papen 
bel~ging or appertaining to the 
office of any officer of a school 
district are hereby declared to be 
the property of such district and 
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Jmie 18, 1976 
Page -2-

shall he open for inspection by 
any qualified voter of the 
district at all reasonable 
hours, and any such voter may 
make copies thereof. 11 

Therefore, virtually all records in possession of a school 
district are accessiblei unless they contain infon::iation 
deemed deniable pursuant to §33(7) of the Freedom of 
Infon:i.ation Law. Moreover, although § 2116 of the Education 
Law protides that access l!lU.St be granted only to a 
"qualified voter of the distrlct, 11 the Freedet:1 of InfoT
mation Law, which provides access to any person [§88(6)]lJ 
when read in conjunction with ,2116 provides access to 
school distrlct records to any person. As the Committee 
has re.solved: 

" ••• infonnation accessible under 
the Freedall of Infon:nation Law 
shall be made equally accessible 
to any person, without regard to 
statu3 o~ interestu (Resolution 
of N.Y .. S. CO\Imittee on Public 
Access to RecoTdsJ October 31, 1974). 

Conse<sUently,, even though a seeker of records may not be 
a qualified voter of the distrlctlJ he or she is not barred 
from gaining access to records. The only question that 
should be raised when a request is made is whether or 
not the records sought are accessible. 

With respect to the specific records sought, if 
a list is in existence, it is available even irlthout the 
broad rights of access2:grant:ed by the Education Law under 
the Freedom of Information La:.., as a factual tabulation 
pursuant to §88(l)(d). Similarly, the basis for a 
deterndnaeion concerning priority tr..ay be reflected in 
stater:i.eats of policy [§88(l)(b)] or aa!linistrative staff 
manuals [§88(1)(e)]. It is t10re difficult to identify 
records pertaining to the area in 'which you serve becauselJ 
in my view, the sense of the statement is unclear. 
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Enclosed for your perusal are copies of the 
Freedcm of Information Law and regulations promulgated 
by the Camiittee. The regulations, which govern the 
procedural aspects of the statute and ~..ave the force and 
effect of law, should be helpful in apprising you of the 
duties of the District in responding t.o your request. 

I hope that I r..ave be~ of scae assistance. 
Should any further questions arise> please feel free 
to contact me. 

Enclosures 

cc: Dr. Robert Utte~ 

Sincerely, 

Robert .J. Freecan 
Exe~ttve Director 

East Ra:t::i.apo Central Schcol==Distrlct 
Spring Valley, Ne·.l York 109TT 

RJF:lbb 



• 
Mr. Paul M. Yee 
Staff Attomey 

June 24> 1976 

Brooklyn Legal Services Corp., ''A" 
East Brooklyn Offic• 
80 Jamaica Avenue 
Brooklyn, !few York 11207 

Dear Mr. Yee: 

The issue raised in your letterppe~tains to 
a denial of~access to the Disability Insurance State 
Manual by the Bureau of Disability Determinations of 
the Department of Social Services .. 

The Freedom of Info%mation Law ( Public Officers 
. Law, §I 85-89) grants access to enumerated categories 
of records. Relevant to your inquiry, access is 
provided with respect to · 

"administrative staff manuals and 
instruction to staff that affect 
memben of the public" fS88(l)(e)] 

As such, it appears that the Mamlal is available. 

However, I suggest that you make a second request 
in writing identifying the document sought. It is 
noted that no specific form is mandated for making a 
request. Therefore, although an agency may require 
that a request be made in writing fllegulations, I 1401.6), 
failure to use a specified form cannot be a valid 
grouµd for denial of access. Nevertheless, so long as 
the request is reflective of identifiable records, any 
writing should suffice. 



.. ., ,, 

Mr •. Paul M. Yee 
.June 24. 1976 
Page -2-

1DfoD111tiOD relative to the denial, appeal 
and the required reapon.se by the agency are contained 
in the enclosed regulations, which have the force and 
effect of law. 

I hope that I have been of acme assistance. 
Should any further question• arise. please feel free 
to contact me. 

c::c: Mr. Sidney Buben, Director 
Bew Yon State 

Sincerely s 

Robert J. Freeman 
Executive Director 

Department of Social Services 
Bureau of Disability Detexm:lnations 
2.World Trade Center 
Rew York, Hew York 

·Enclosures 

Ccmmdttee on Public Accaaa to Rec~s 
162 Waabi11gton Avenue - 2nd Floor 
Albany, Bew Yon 12231 

.R.JF:lbb 



Hr. Walter Domtanma 
President· 
WIIITA , 
P.O. BoX 304 
lingston, Bew. York 12401 

Dear. Mr. Donnaruma: 

.June 28. 1976 

Thank you for your interest 111 th 
Infonaation Lav. · 

... 

Your letter pertains to a situation ill which 
you have stated that your request for records bas 
received no response; while the superintendent of the 
district 1n receipt of the request bas stated that 
the records in queetion have been provided. 

First. having received the request foms 
attached to your letter, the records sought are in 

. my opinlon available pursuant to both the Freedem · of 
Information Law and f2116 of the Echtcaticn Law, whicb 
states that virtually all records of a school district 
are available for public inspectiOll and copying. 

Second, in consideration of Superintendent 
Salzmao's atataeat,. !:;suggest that you simply renew· 
your request and ask to have copies of the records 
made p1.u·1niant to 188(6) of the Law and in conjunction· 
with f1401.a of tba regulations p1!'01DUlgated by the 
Committee, which have the force and effect of law. · 
In the alterDAtive, if in fact no response to your 
request bas been given within five·days of receipt 
of the request [see regulations,, 51401.6(b)) by the 
District, you have been constructively denied 
(regulationall' §1401.7(e)J and therefore may appeal 
[regulations, §1401.7; Freedom of It1fom.ation La••. · 
§88(8)]. . 

• "4 " 

, ":;-J,':"£:j·,,,:-,½~_.,-,;,;,,,,:,-.- .HS,~•,<,.C,j;:;~.·' ,q 
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Enclosed are copies of the Freedom of Information·· 
Law and regulationa • which should be particularly · 
helpful in describing the procedural responslbilitiea· 
of gove:r:nmen.t under the La·•· 

I hop■ that I have been of some assi•tance. 
Should any further questions arise. please feel free 
to contact me. 

Enclosures 

cc: Superintendent of Schools 
Kings~on City Schools 
61 Crown street 
Kingston. New York 12401 

RJF:lbb 

Sincerely. 

Robert J. Freeman 
Executive Director 



:(. 

Hr. B.lcbard I. Golda.1th 
Associate Professor of La• 
Syracuse University 
Ernest I. White Ball 
Syracuse, Rew York 13210 

Dear Profeaaor Goldmith: 

.July 6, 1976 

. '?haak·· you for your coatinu.ed interest in the .. 
Freedaa of IDfox:matloa Law. Your letter raises aweral 

· queatlou which 1 bope to answer with reasonable clarity. 
':::;:~:,: ,: ·:%};'+•:c:,::\~·· .:.;r:t-f:i:..... '""····•. -,c,•· ... , -,- ,.· ~_,,;,:{~:: .. :-~·~f:i}::t}{7:~-)-. 
,JC{'.·:"·':-·• 'ftul .firi.t queflt_ion pertains to 188(1) (~) • which 

-;?~ 
1~4~ .. , .. ;:cc~i~~.:~B;:~~1~~#1,,&:< ·:.; •._J@;~~!-~;~t.,•*ict. qfjt~.;~;,~ 

.. . . , . "final. detminati~ ·and. disaenting 

Jzt 
·:~}!f~f;'-· ,, 

::,,;'"'opiniooa of the aembera of the 
governing body. if any, of the 
agency.••·" , . 

Although no advisory opinlona have been writte11 speci
fically dealing with this proviaioa, I believe~t it 
ls intended eo provide acceaa to records refiective 
of deteminatloas made by public bodies having authority 
to- take final action. In a011e lnatancea • ita applica
tion may overlap with respect to records deemed 
accessible pursuant to I 88(1) (a) 1t which provide• acc:a•a 
. ta final opimons -.ade in the adjudication of.• eases. 
However, the two provisions cam be distinguished .Jsee 
attached, letter to Theodore Spatz). There may be 
situations in which- a public body makes determinations 
by means other than adjudicatiagscases. It is in 
those situations that S88(1)(h) applies. For ex.ample, 
a resolution adopted by a public body might be considered 
a "final detemination'' within the scope of the provlsioa 
in question. It 1a noted further that "final opinions" 
and "final detemdnations" may also be contained in the 
voting record required to be canpiled by 188(5). 
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·, . ' . . . . "'.< . . :•~· 

There 1• some indication, however, that the 
courts are taldngaa more expanaive view of f88(1) (b) 

· tbau a literal reading of tha provision appears to 
pex:mit. In Farrell v.~ Village Board of Trustees, Etc., 

.[372 RY'S 2d 905 (1975)], it was held that reprimands 
of police officers aiped by a pollce chief in effect: 

-~icoaatituted final detemfnatiou wb1ch the Legislature 
baplieitly direc:ted to be made available. Nevertheless» 

, lt· vauld be inappropriate at tbia juncture to conjecture 
•• ta the coarse of interpretation that vill be take:a 
b7_ the courts.. . 

"~ ,~-0;,;. ,'f-

S ecoud, t~ key pbxa•••·"'"tnchoate transact:lon," . 
.. · appeari-ag in the index to advisory opinions, arose 

.~,)Cf.l:aa the case of S01!"1!7 v. Clem, Mayor and Board of 
:~~}-Trustees of the Village of B.ocbille Centrf! (30 A.D. 
:~~:2d 822 (IHS)J. ID brief. the opinion stated that 
,··records related to an "inchoate transaction" which if 
disclosed would reault in detriment to tbe public 

'":l.lntereat may be withheld until the transaction to which 
:\{the reccm!a relate baa been coasummated. It is raoted 

,.t~Ttbat the Sorl!I decision is related ta the canmon law 
.·.. ftid-.tiaX7 prinlege for "official infar:mation. n 

h was int:erpreted most recently by the Court of 
A ls in · Cirale v. BQntine-iSttfg£~P;'P{45 fm, Nr 
2 13 (197lt)J. I would alao like to point out thae 
the &11eD.dua.ts to the Law nov before the Legislature 
raprueat 8D attempt: to codify the privilege evoked in 
S~lez ancl d.rale [see S. 5580-A, 188(l)(g)]. 

1 
~ tbird question deala with the relat:1onahlp 

between ;188(1) and 188(3). It: la iinportant to note·-·>-
at the oueaet that rights of access diffu among-the 
various am.ta of gO'V'emment: due to rights of access 
granted by ad.sting provisions cf law. For example, 
General Municipal Unr. 151. provides that virtually 
all records in poasasalon of ainmit:ipality are available. 
Similarly. the Education Law, 12116, states that all 
records 1n poaausion of a school diat:rlct are ava~ble 
for public inapection and copying. These existing · 
statutes are considered in the Freed0111 of Inf01!'mlltion 
Law. f88(1) (i). which grants access to: 

. ""·· 
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•any other files. records~ papen 
• c. or documents required by any 

· other proviaion of law t:o be 
Mde available f01:' public inapec• 
~on and copying." 

Jleading the Freedom of Infomation Lav in conjunction 
nth General Hu:m.clpal Lav. 151. for example. I bave 
advised tbae all records in posseealoa of a mmdcipallty 

',are acceaalble to the ext:enc that they contain inform&• 
t:ion d.....S deniable pursuant: to f88(7). Thi• opinlon 

. baa been upheld judicially ( see Burke v. Yudelson. 
~: 368 BYS 2d ,779 (1975); aff'd. • 51 A.D .. 2d 673 (1976)). 
·;.;/>;\ ,." . . · . , .... ,:-, ... :,,~~/~- ,, ·,: /·' '" ··,:· .. : ... \ .. , .. ;,,., ~ :~-.-. -"".:~·2:;.~: .. ,•.:··~._~_·.· t.;.-:···.··~.•.·•.~ .•. •:i,d._ •.··. , .•.•. ~: .• • 
: . .".-':;~;J.:;~~_J\~ ____ . \•.<·' · --: --~: :-- .~-:~y~~:_+ '.<;· t'.:i:· ,, _ _ ,c;,·r~:ic~.,:,·.< ·_ ·- _ - ~ • ::.. ~= ·._ ~ • ", 

"tt;f}·: \.:,~>With respect to state agencies I the logic I.a 
,i:'.?t~neraed .. '?here are in but few instances 1n which . 

. ::f~~~\ap.eeial statatea provide rights of access to state 
'?'0 agency records.. Therefore• rights of access generally 

\~, exist with regard to atat:e agenciea only if records 
·, amg ht: eonfoxm t:o one of the categories of accesaibla 
records listed in 188(l)(a) to (h). 

',;':,- . ::t_., .. ",_;i~t 
'.' . ' .. '.';,.-·, ~ 

In the case of ·recorda ill poaaeaaion of ei~ber 
.atate agencies or units of local g09emment. 188(3) 
operates to provide a meana of protecting privacy by 

.deleting identifying details (188(3)) or by withholding 
recorda (188(3) and (7)(c)). It is important t:o not:a 

· that the Law is pamiaaiYe; there la no requinaent that 
access be deaied. bther1 a agency official may delete 
ldeatifyillg details pursuant: to 188(3) or withhold 
11lfcmnad.oa purauant to 188(7) (c) if in his jadpent 

._ftfcloaure would result lri an unwarranted iavaa ion of 
· personal privacy. ID addition. paragraphs (a) through 

(e) in 188(3) are, ta my oplnl.on, merely five examples 
among caaeeivable dozens of umrai:ranted invasions. 
Moreover. the examples provided are not entirely clear. 
J"or iut:am:a, there_,. be clrcumstances in which a 
personal matter reported in confidence to aa agency 
may be relevat'lt to the ordlna%'7 work of an agency 
(188(3)(a) OT (l)(e)]. Liats of names and addresses 
may be withheld if they are to be uaed for 11private, 



•. ,-,••~-~·-A--• ... •- I .. 

· .. Kr. ticbard 
, /July 6. 1976 

.. :-, ... -4_- .. 
_,:.."><••·· ~-;._ 

~ -~- -~}}~Jt:kit:X ·, .. 
?•!y_1~'.~( 
' .. ,., ;\,t:;·•"':.-;::::•· ~ ' . . . ' .,. 

··· ccmmercial or fund-raisitlg purposes" (188(3) (d)]. 
HoNYer. wbat is a ''private'._ purpose? In sum, the 
•••111•lea gi"VeD an neither c:leerly written nor 
exhaustive. 

a'" 

'. ·:'./--·.-'. 

. . . Parthemore, 188(10) providea that nothing in 
..:the J'reedaa of Infomation Lav aball be caastraed to 
· Uait eziating"right.s of access gnnted by other 
, pmviaiona of law or· by the com:ts. In this regard, 

marry deciaiou rendered prior to the enactment of the 
.Lav held in essence that: reccmia contalnlng personal 

'i'infomatiaa mat: be made available. Wit:haut directly 
.::{ coaalder.lng t::htl privacy issue. eh1s office bas advised 
:;2-·11:aat. in thoaeecaaes, the com:ts in effect held that 
.){although disclonre coaatitutu an lnvasioa of 
· the invaalon. •s not unwarranted. · 

iff;{;,.•i.:,,·/· . -:?r-i't;t{~ttl-/:"!i/t· 
- ·· ,:s'fc?\;:. ·· ··tU(lO) bas also led to acme conclusiOD.9 that 

( · ~:t/,J;,,.. ?:appear to be contrary to the Freedcm of In.formation Law. 
_r ...... ~:,~ __ ::_,,_ •. ____ >_; P~OJ:. ~~-e,._t;b.e._pa~L_record. requlred-tole-canpUau--------i 

. Jprmraant to 188(1) (g) appears to be available only to 
--- ·,:,~,/'boa.a fide 'lll4!Dbera of the news media". However, case 

::/ law rendered prior to enactmene of the Lav held that: 
:: virtually the aame infO'J!matiOll must he made available 
· \to aay persoa. which ls consistent with the thrust of 

. the Law aa reflected in 188(6) [eee Winston. v. Kgat1. 
n Hise. 2d %80; 338 BYS ld 654,662 (1972)]. Siace 

· ehla 'ri.gh& of access is preaened by 188(10) • che 
, regulations prciiulga ted by the Ccnud ttee. which have 

. _the force of law, state that t:he payroll record la 
· accessible to aay person, including bona fide members 
of the news media [aee l.egulatioua, 11401.3) •. 

d • "• , , ~ 

1 have encloaed a copy of a memorandum dealing 
with unwarra11ted invaalon of personal prlvaey that was 
written f~ the Committee shortly after the Law. bec:ame 
effective. • I hope that it will be helpful to you .. 

Should any· further questions arise. please feel 
free· to COD.tact me. . , 

Sinc~ly, 
"I 



Mr. Erle Wolfenn.an 
E:tecutiv~ City Editor 
The St.andard-Sta::-

July 7, 1976 

Westchest~r Rockl.J.nu Ne·..,spape-:-s, I:ic. 
92 North Avenue 
N~A ;tochelle, N~•.1 Yor:< 10802 

Dear Mr. Wolferman: 

Thank you for your inte-=est in the Freedcr.::i of 
Infor.n.ation l.a"'1 (he:::-eafter "t~e L:r.1u). The question 
raised pertains to the right of public access to the 
na.m.es of individual.3 who pu:--.:'b..a.sed bond anticipation 
notas issued by the City of New Rochelle. 

The 1,a-.,, g-:-ants acc2s3 to sever3l categories 
of records [§88{1)), including: 

"any other files, records, papers 
or do~ts reGui=e<l by any 
other provision of 1~~ to be 
made availabla for pu~lic 
~pe<=ticm and co;,ying" 
[ 5 83 ( 1) ( i)) . 

One such provision of la·.11 is General Hunicipal La·.,,, 
§51, which provides access to: 

"[A]ll books of r.1!.nutes, entry or 
accctl:lt and the b-ooks, bills, 
vcuche::-s, checb, · cont=::icts or 
ether papers connectad with or 
U9e<l or filed in the office of, 
or with any officer, beard or 
car.mission acting for or on 
behalf of any county, to-~, 
village or munici?-31 corporation 
in this state ••• " 



Mr. Eric Wolferma:i 
July 7, 1975 
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Reading the La~ in conjunction ~ith 551, all ~ecord3 
of a municipal corporation, such as the City of 
Ne~ Rochelle, a:=~ accessible to tha ext.:?nt tha't th.a"'/ 
contain i:nfor=ation deaned denia~le pursuant to 
§38(7) of the 1.3'-'il. llith respect to deniable info!'I:!d.
tion, §88(7)(c) states that, nat".rlth5tanding rig~ts 
of access granted by §83(1), the La~ does not apply 
to info:rmaticn t'h.at would, if disclosed, con~titute 
an unwarranted invasion of personal p-.:-iva.cy pursuant 
to standards set forth in §88(3) of the La;,,. The 
so-called sbnca=ds in 538(3) 1 paragraphs (a) to (a), 
however, are con.f.ising, poorly .ilrltten, and merely 
represent fiv~ ~les of unwarranted ii'.lVasions of 
p rl·-racy among cone ei vab le doz ens. Moreover, in rtrJ · 
view, none of the e.."<.amples is ~learly applicable to 
the records in questicn. 

In reviewing the Local Finance Law, I have 
been unable to loc3te any statutory Language specifi-

•cally providing t~.at the names of holde=s of the notes 
must be oade public or kept ccnfid.ential. 'Noreover, 
Mr. Theodore 3eros, Chief Mu:tlclp.al Consultant of the 
Depart::::ient of Audit: and Control, c cnfir.ned that the 
Local Finance La~ offers no spacific direction in this 
regard. Nev2rtheless, sever3l sections of the Loe.al 
Fin.ance L3w appear to imply publicity .. For example, 
§58.00 stat~ that the notice of sale must be p~lished, 
§59.00 states that bids shall be opened publicly at the 
time and place stated in the notice of sale and §75.C0 
states that obligations must be registered in the office 
of the chief fiscal officer of the City. 

Although neither §59 .00 Dt' §75 •. 00 is applicable 
to the factual situation presented in your letter, the 
direction of both the Gener-al !-tcnicipal Law. §51, and 
'several provisiong of the Local Fi.na::ice La"if' is tcr-,rard 
public disclosure concerning municipal goverr:ment 
activities. · However, it wculd be i:uippropriate to 
conjecture whether a court would find that disclosu:=e 
of the names of pu~ccasers of the notes would consti~..1te 
an unwarranted or per.nissible invasion of the purchasers' 
privacy. Therefo=e, in rrry cpinion, only a judicial. 
interpretation of the la-;.f can properly settle the dispute. 



" 

----·----

Mrs Eric Wolfer.nan 
July 7~ 1976 
Pa0 e -3-.o 

I reg~et that I csnnot be of g=!?ater ~s3istance. 

Should any furthe::- questions arl.se concerning 
the Freedcra of Information Law, r:,lease feel free to 
contact me. 

cc: l-!a:r"'1ell Cha:at 
Corporatioo Counsel 

Sincerely, 

Robert J. F1:'een.an 
Executive Director 



Hr .. l!a!r .. ~ll E. Charat 
Corµoraticn Ccl.lllsel 
City of Ne~ ~ochelle 
Depa-:-cent of La'.1 

City Hall 
l{e',il ~ochelle, N~.11 York 10801 

Dear Mr. Chant: 

July 7, 1975 

Than.~ yen for your i~t~rest i~ ccmplying with 
the Freedcm of I!liorm.ation l.a•,i1 (her:e.after 11the L3•4s'). 
The qu~3tion raised pertai...,:J to the rig=it of public 
access to the names of indi ... rl.dtals ~t1ho purchased bond 
anticipation no~2s issued b7 the City of !le-.,, Rochelle. 

The 1,a.,,,. grants acces3 to several categorl-es 
of reeo-rds .[ ;33{1)] 1 incl:Jdi:::ig: 

0 atry oth.e-::- files. -=~o=-ds, papers 
or doeutnent3 r~~ir~d by any 
oth2r provision of b-;., to be 
mace available for public 
insp,acticn and copying" 
[§83(1) (i)J. 

Ona such provi3icn of la·.,, 13 Gener:il M1.:ni=ipal La~ 1 

§51, which provides access t~: 

"[A] 11 books, ~i!lt!te.s > entry or 
:iccount and tr-...e ':,cck.!3 > bills, 
vcuche~s, checks, cont!:3cts o-r 
other papers cor..ne<:ted with or 
wed or filed in the office of. 
er \rlth any officer, ~oard or 
CCX!:lnission acting for or on 
behalf of any cc,;nty, town, 
vi1Ll.6e or r:unici;>a-1 cc-rporation 
in thls state ••• 11 
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B.eadi-ng the La~ in conjt..-nction -:..nt:h j51, all ::-ecords 
of a ~"'!licipal corporati.:.-n, such ~s t~e City 0£ 
New Rochelle, are accessible to the e,_"'(tent: t:;at they 
contain infor:naticn deemed denia';ile pursl.!.dl'.lt t:o 
§88(7) of the La·,1. With res?ect to deniab1~ i:ifov-A
tion, jS3(7) (c) states tr.-it, nor-~ithstanding ri6:its 
of access g:t'3nt~ by ~83(1), the L~~ does not apply 
to in.Eor.:ation thclt :.:ould, if disclosed, constitute 
an urr-~rranted invasiOtl of personal privacy pursuant 
to sta-cdards set forth in ; 33 (3) of the La.i. The 
so-called standards in § 38(3), pa-:-agraphs (a) to (e) , 
however, are con.fusing, poorly wrltt:en., and merely 
represent: five e:;'3mple.s of tIIr.-a~ ... anted invasicns of 
privacy aaong conceivable dozens. Moreover, in ray 
view, none of the e..""Glnplas f:3 clearly applicable to 
the records in question_ 

In revie':'liDg the Local Finance Law, l have 
been 1...,nable to locate any st:it:n'ibry language specifi
cally providing 'that .the na:oes oi b.old~rs of the notes 
oust be made public or kept confidential. Moraover, 
Mr. Theodore Be...~s, Chief ::{u::ncipal .Cons.ultsnt. of the 
Depa~ent of Audit and Ccnttol, c~fi.n:ied that the . 
Local Finance La11 offers no speciflc direction in this 
regarl. Neverth~lass, seve::-3.l sections of the tocal 
Finance Lail appear to imply publicity. Fo-r ex.ample, 
§58.00 states th.at the notice of sale cmst be published, 
§59.C-O 3t3tes that bias sh.all be opened publicly at the 
time and pl.ace stated in the notice of sale and §75.00 
states that obligaticns :;rust be registered in tl:te office 
of the chief fiscal office::." of the City. 

Althongb. neither §59.00 or !75.00 is applicable 
to the f.3c~..ial situaticu presented in your letter, the 
direction of both the General }!l .• ,nici?al Law, §51, and 
sever3l p:-ovisions of the u:cal Fina.nee La·,1 is to·mrd 

, public disclosure concerning 1:.1un:!.cipal goven:ment 
activities. However, it 1tculd be ina?proprlate to 
conjecture whetber a court -.rould find that disclosure 
of the nam.es of purchasers of the notes wculd constit:ate 
an OIT..an:-anted or permissible invasicn of the purchasers 1 

privacy. Therefore, in r;ry cpinion, only a judicial 
interpretation of the Lail can pro9e~ly settle the dispute. 



Mr. Ma.~.iell &. Cbarat 
Jµly 7, 1976 
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! reg-=et th.at I cannot be of g~ed t-ar assi:1ta:1c2. 

Should any further questions arl3e concerning 
the Freeda:1 of Infonaaticn La~, plense feel r~ee to 
contact me. 

cc: Erle t-lolfel::lan 
&ceC"~tive City Editor 
The Stanc!.a:d-Star· 

RJF:lbb 

Sincerely, 

Robert J. Pre-em.an 
Executive Director 
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EXECUTIVE DIRECTOR 
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Mr. Robert B. Schwartz 
#83250 
P.O. Box 1000 
Lewisburg, Pennsylvania 17837 

Dear Mr. Schwartz: 

July 7, 1976 

The question raised in your letter pertains 
to rights of access under the Freedom of Information 
Law (hereafter "the Law"~ to records used as the basis 
for a wiretap application and issuance of a search 
warrant. 

The Law grants access to several categories 
of records in §88(1}. However, notwithstanding those 
rights of access, an agency may deny access to infor
mation that is: 

"part of investigatory files 
compiled for law enforcement 
purposes" [ §88 ( 7) (d)] • 

The records that you are seeking clearly were 
compiled for law enforcement purposes. Nevertheless, 
since the quoted provision does not contain any time 
limitations, in my opinion, a question arises concerning 
access to the records with respect to the investigation 
to which they relate. Are the records deniable as long 
as they exist, or are they deniable only until the 
investigation and subsequent judicial proceedings 
have been terminated? This is a question which has 
not yet been specifically considered by the courts and 
which, in my view, can be answered only by a court. 

There is some indication that the ability to 
deny access remains even after the investigation has 
ended and no further proceedings are contemplated. 
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In Farrell v. Villa e Board of Trustees, Etc., 372 NYS 
2d O 9 , the court considered rights of access 
to an investigatory report written by a chief of 
police concerning alleged wrongdoing involving on-duty 
employment of police officers. Although written 
reprimands of police officers were made available, 
the opinion held that the report was properly denied: 

"[M]ost of the 18 page report 
consists of investigatory 
matters compiled for law enforce
ment purposes. The Legislature 
specifically exempted such matters 
from disclosure. Investigatory 
files are apt to consist of 
remarks, gossip, guesses, impres
sions, hearsay, relevant infor
mation, irrelevant information, 
comments, surmises, data and 
facts. The Legislature decided 
it would be best not to have such 
medley of matters disclosed" 
(~. 908). 

Whether the holding quoted in the case cited above has 
precedential value with respect to your question is open 
to conjecture. Therefore, I believe that the issue 
raised can only be decided judicially. 

It is important to point out as in my first 
letter to you that the Judiciary Law, §255, provides 
access to records in possession of a court clerk. 
That section provides: 

"[Al clerk of a court must, upon 
request, and upon payment of, or 
offer to pay, the fees allowed by 
law, or, if no fees are expressly 
allowed by law, fees at the rate 
allowed to a county clerk for a 
similar service, diligently search 
the files, papers, records and 
dockets in his office; and either 
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make one or more transcripts 
or certificates of change there
from, and certify to the correctness 
thereof, and to the search, or 
certify that a document or paper, 
of which the custody legally belongs 
to him, cannot be found." 

Therefore, if documents were introduced into evidence 
or became part of the court record, they are available 
under the Judiciary Law pursuant to §255. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 



. Mr"" Kenneth B. Wolfe 
County -Attorney 

· Offic:e of the County Attorney 
. Lewis County , · 

Lowville• Bew York 1336 7 . 

Dear Hr •. Wolfe: 

'?hank you for- yow: interest in canplying with 
the Freedom of Information Law. The question raised 
involves right.a of access of a former patient to · 
records pertaining to him in possession of the Lewis 
County General Hospital. · · 

Although there is no statutory provision · 
dealing specifically with t.he issue presented, regu
lations promulgated.by the State Department of Health. 
which have the force of law, prescribe rlghte of. 
patients and duties of hospit:als. In a section · .·· 
entitled "Patient's rights", the New York Code of 
Rules and Regulations ( §720.3) states in relevant part: .· 

"(a) The hospital· shall establish . 
written policies regarding the 
rights of patients and shall.develop. 
procedures implementing such 
policies. These rights1 policies 
and procedures eba.11 afford 
pati.ents the right to ••• · 

.~:,"·,· ... t:. 
'"~·~t:1l:· 

... -i~;/~?· 
(4) obtain f1."CD bis physician "f'f\. 

complete current f:nfomatfon concerning 
his diagnosis, treatment, and prognosis 
'in terms the patitmt can reasonably · 
be expected to understand.. When it 
is not medically advisable to give -

· such information to the patient, the 
infomation shall be made available 
to an appropri.a:~• person in bis 
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It la also u.oted that subdivision (b) of ·1720.3 proddea 
that a copy of ''Patient• a rights" · 

" ••• shall be available to each · 
patient or patient• s representa- · 
d."88 upon admisaloa and posted . · 
1D conspicuous placesvf.tbin 
the hoepital." 

' . . . . 

. In my opinion, the requi~ta·stated :ln para--
graph (4) quoted above are not entirely clear with _ 

.respect to rights of access. Bostner, lt ls clear tbat 
a hospital must adopt procedures concerning its access · ·
policy and t:hat paragraph (4) provides for the use of 
professional judgment and discretion regarding discloauas 
to patii!Dt!s. Fllrther, having diacuased tbe matter wlth--
a Health Department official, 1 was informed that: a . 
patient: may challenge a dete,:minatlon to withhold infol:'IDa
tion by means of an Article 78 proceeding. Since tber. 
Freedom of Information La1f provides the same means of 
review. I concur with his opird.on. 

I hope tbat I have beec of acme assistauce. 
Should any further que•tione arise. please feel free 
to contact me. 

R..JF:lbb 

Sirac:erel:, 11 

B.obert J. Freeman 
Executive Director 



Hr. David C. B.eechleaa 
Ontario County Attorney 
ontario COUDty Court Hou•• 
Canandaigua, Bev York 14424 

Dear Mr. Retchlea1: 

July 13, 1976 

Thank you for your interest in complying with 
the FreedOlll of Information Law (heru fter "th• Law") • 

The queation raised in your letter pertains 
to rights of access to payroll information. The 
Law requires that the fiscal officer charged with 
the duty of preparing tbe payroll must c0111pil• a list 
conai■ting of the name, addre11, title and salary 
of all officers or m.ployee1 of a unit of govermumt, 
a:cept law enforcement officers, who■• names and 
addressee need not be provided fa•• 188(l)(g)]. 
Although tbe Law appears to provide ace••• only to 
''bona fide mamber■ of the new■ media", the Ccadtt••• 
pursuant to it• regulatory authority rt88(9)(a)(ii)l, 
ha■ stated payroll record• are acce1eible to any par1on. 

The reasoning behind thi• deci■ion 11 depad•t 
upon t88(10) of th• Law, which etatea: 

"fR]otblag la this article aball be 
cOD8trued to limit or abridge any 
aiating right of ace••• at law 
or in equity of~.aay party to 
public records kept by any agency 
or mualcipa lity. 11 

Since right• of access to payroll 1afo1."ID8tion were 
judicially created prior to enactment of the Law, 
tho1e rights r...,ia effective .. In Winston v. Maggan, 
it was held that: 



Mr. David G. Retchlea■ 
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"fT]be -• aad pay ■cal•• of 
the park district •plo:,N•, 
both taaporary and peruDallt, 
are aatten of public record 
aad rapreaent important flacal 
as well•• operational lafoau
tion. Th• idntity of the 
•ployNa and their ■alartea 
are vital statiatica kept la 
tha proper recordatioa of 
departaeatal flmctioa:lng aad 
•r• the prlaary aourcea of 
protection agaiaat •ployaent 
favorltln. Thay are aubject 
therefore to iaapectioa. ,, 

The -.ploy•••' belle addre1aea, 
ho,...,er, do not carry the••• 
prim.a facie public importance 
and ual••• a ■peciflc 'private' 
DNd 1• •bow for tbaa, ~bey 
need aot be diacloaed" r12 Hlac. 
2d 280, 338 RYS 2d 654, 662 (1972)). 

Baaed upon the holding quoted above, which make• no 
diatlnction concerning tb• atatua of a per1on ••eld.q 
the record■, the payroll information 1ouaht 1• available. 
Moreover, the regulations prmulgated by the Caaait~••, 
which have the force aad effect of law, provide tut 
the fi■cal officer of a unit of govenaeat ■ball uke 
ti» payroll it•• reflected ia tll(l)(g) of tbe Lav 
avtilable to "aa, per10D" f ■N 1111elosed regulation■, 
fl401.3(b)). 

I would llk• to point out that aelther the Lav 
nor the regulations specify wbicb addreaa, hcae or 
buain•••• should be provided. Aa ■uch, the C~ttee 
baa adviaed tbat if 1a the jud-t of the custodian 
of tha record dlacloaur• of •ploy••' bme addr••••• 
vould result in an "unwarranted iavaaioa of per■onal 
privacy" purauant to 188(3) or 188(7)(c) of the Law, 
buaiaaa1 eddr••••• •Y be provided. 
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I hope that I have bea of am• aaal■tance. 
Should any further queatl0111 ariae, please feel frN 
to contact ma. 

Enclosure■ 

RJF:lbb 

• 

Sincerely, 

Robert J. Freaan 
Executive Director 



• 

Ms. Barbara Bernstein 
Executive Director 
New York Civil Liberties Union 
Nassau County Chapter 
210 Old Country Road 
Mineola, New York 11501 

Dear Ms. Bernstein: 

July 15, 1976 

Thatlk you for your int2rest in the Freedcm of 
Information Law. I will atte:ipt to answer the question 
raised in your letter and clarify the points of law 
discussed during yesterday's con,,ersaticn. 

The issue concerns the right of a public employee 
to inspect and copy personnel files pertaining to him. 
The Freedom of Info-rmation La•Af (hereafter "the Law") 
provides access to ce~tain categories of records 
[§88(l)(a) to (i)]. The last category of accessible 
records includes 

11any other files, records, papers 
or doCtJments required by any other 
provision of law to be made available 
for public inspection and c0pying11 

(588(1) (i) J. 

One such provision of law is General Municipal Law, §51, 
which provides access to: 

"[A] 11 books of minutes, entry or 
account and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, or 
with any officer, beard or ccu.rais
sion acting for or on behalf of any 
CO\mty, town, village or municipal 
corporation in this state ••• " 

/ 
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Consequently, virtually all records in poseession of 
a munici?ality are accessible, unless they contain 
infer.nation deemed deniable pursuant to §88(7) of the 
1.,a...,. Reading §51 of the Gene!:'31 Municipal La·~ in 
conjunction with the Law, it appea=s that locsl govern
ment pe-rsonnel records are accessible to the subject 
of the records. 

In addition, although §88(3) and §88(7) of the 
Law provide protection against "un,;farrant2d11 invasions 
of personal privacy, it is possible that a ccurt might 
find that, since personnel records are relevant to the 
perforoance of the official duties of public: employees, 
public disclosure may be considered a pendsslbla 
rather than an un..arranted invasion of the employees' 
privacy. Based on recent decisiOtlli, it sppears that 
the right of privacy of public employees exists to a 
lesser extent than that of private citizeng [see e.g. 
Farrell v. Vi,llage Board of Tr.istees. Etc., 372 NYS 
2d 905 (1975); Evans v. Carey, 4th Dept. App. Div., 
decided July 2, 1976]. 

Moreover, in an opinion rendered in 1964, the 
Attorney General advised that "employment records" of 
a city firecan are accessible pursuant to §51, General 
Mmiicipal Law (1964 Ops. Atty. Gen. March 9). However, 
as I informed you yesterday, the Attorney General no 
lOllger bas the file on the opinion and the meanh\gzof 
"employment: recordsu is uncertain. 

With respect to state agencies, rights of 
access under the Law may be moTe restrictive. Since 
there is no statute pertaining to state agencies 
similar to §51 of the General Municipal Law which is 
"gn:ndfathered" in under §88(1)(1), records are 
accessible as of right only to the extent that they 
are subject to the categories listed in J88(l)(a) to 
(h). Therefore, although there may be final opinions 
f§88(l)(a)], final determinations {§88(l}(h)J and 
statistical information t§88(1)(d)] contained in a 
personnel file, other information not specifically 
covered by §88(1) would not be accessible a3 of right. 
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N\:!vertbeless,. it is possible that a public 
employee has a right of access to his personnel fila 
pursuant to equitable principles (see e.g. Nunziata v .. 
Police Deoartment of the City of Ne-..i York, 341 NYS 2d 
22, 25 (1973); Kruger v. County of Nassau, 278 NYS 2d 
28, 29 (1967)]. However, it would be inappropriate at · 
this juncture to conjecture whether a court would apply 
these principles to the subject matter athhand. 

Enclosed are copies of the Law and regulations, 
which govern the procedural aspects of the statute and 
have the force and eff2ct of law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

Enclosures 

RJF: lbb 

Sincerely, 

Robert J. FreerJian 
Executive Director 
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Ms. Diane Steelman 

-Dear Ms. Steelman: 

Thank you for your interest in the Freedom of 
Information Law. · 

After having reviewed your ·.letter and the 
attached correspondence, I telephoned Mr. Agenor 
Castro, Public Relations Director of the Department 
of Correctional Services, in your behalf. He stated 
that his office could not respond to your request 
and reiterated the reasons given to you in his 
letter of June 29 • 

It is important to point out that the Freedom 
of Information Law provides access to certain existing 
records. Therefore, if information sought does not 
exist in the form of a record, the Department has no 
obligation to compile a record in response to your 
request. In terms of your letter, for example, if a 
file was created with respect to an incident and 
separate records within the file reflect injuries 
incurred by individual inmates or employees, the 
Department would not be obliged to review the file, 
compile a total of the nwnber of persons injured and 
thereafter create a new record reflective of the 
number of persons involved. 

Second, there is a special statute dealing with 
rights of access to records of . the Department (Correc
tions Law, §29). There is currently litigation 
pending in Appellate Division which when decided may 
shed some light upon the scope of rights of access and 
the authority of the Commissioner to determine that 
records are confidential. The lower court decision 
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held in essence that the Commissioner may promulgate 
regulations which effectively permit him to deny 
information which is otherwise available under the 
Freedom of Information Law [Zuckerman v. Board of 
Parole, Supreme Court, Sullivan County, 1975]. Since 
no decision has yet been rendered on appeal, rights 
of access to Department records remain unclear. 

Third, Mr. Castro told me that, in some 
instances, disclosure of the records sought might 
compromise the security of an institution or relate 
to a proceeding still pending. In those instances, 
records would be appropriately denied if they consist 
of investigatory files compiled for law enforcement 
purposes [see enclosed, Freedom of Information Law, 
§88(7)]. 

I suggest that you obtain a copy of the 
Department's subject matter list required to be 
compiled, which may be helpful in specifying records 
in which you are interested. Or perhaps you could 
seek access to records regarding a specific incident 
which is unrelated to any ongoing investigation or 
proceeding. 

Enclosed are copies of the Freedom of Info.?'lllation 
Law and regulations promulgated thereunder which have 
the force and effect of law. 

I regret that I cannot be of greater assistance. 

RJF:lbb 
Enclosures 

cc: Mr. Agenor Castro 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Michael Desmond 
Buffalo Courier-Express 
Buffalo,. New York 14240. 

Dear Mr.· De smoncl: · 

July 20, 1976 • 

; ·;··. 
~1 

The issue raised in your letter pertains to 
rights or access under the Preedom of Information 
Law to names of doctors and other Medicaid providers 
who have been accused of overbilling by the Heal.th 
Department of Erie County_ The records sought have 
been denied by the State Health Department, as well 
as the Erie County Health and Social Services 
Departments. 

Based upon a review of federal law, state law, 
and regulations promulgated by the State Department 
or Social Services., my research has resulted in a 
finding that there is no provision o~ law which· · 
spec1rioally deals with access to the inrormation 
sought. In my opinion, the right of access depends 
on whether disclosure of the names would constitute 
a permissible or an unwarranted invasion of personal 
privacy pursuant to the Freedom of II\,formation Law.· 

There is a rederal statute (42 use §1306(a) 
through (e)] which at first glance appears to provide 
that the names of providers cannot be disclosed untti 
their administrative remedies have been exhausted.· 
However. a study of the legj.slative history of the 
statute reveals that· it is probably inapplicable under 
the circumstances raised in your letter. In brier, 
42 USC 81306 states that performance reviews, evalua
tions, and survey reports are deniable until the 
provider whose performance is being evaluated has had 
a reasonable opportunity, not exceeding 60 days, to 
rev1ew the-report and offer comments pertinent parts or 
which may be incorporated into a report that is later 
made· public. However, the report of the Senate Finance 
Committee on the bill states that the surveys and · 
similar reports ref'erred to in §1306 are intended to 
apply to the capacity of a provider to offer proper · 
care in a safe.setting {Senate Report 92-1230, 92nd 
Congress. 2d Session pp. 57, 58). In anpthe~ example 

, .. · . 

...,. 
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or legislative intent,. Senator Russell Long stated 
that the reportG are intended to pertain to potential 
det1a1ena1ea in tbe areas or starting~ fire safety. 
sanitation and the like [Opening Statement or Senate 
Debate on R.R. 1. Soc~al. Security Aet or 1972, p. 34]. 
Aa such11 it appears that 11396 is intended to apply ·. 
to reports relative to the nature ot services ot pi-a- · 
viders rather than their adm1n1atrat~ve reapons1b1Ut1es. 
Consequently• it also appears that 81306 canno~ be 
cited as a valid ground ror denial. or- access. 

With respect to state 1aw 11 two 5tatutoey enaat
menta are relevant to the inquiry. The Preedom or 
Inrormat1on Law provides acceaa to certain categoriea 
or records (888(1)] including 

"any otoer files. records. papers 
or docum.ents required by any 
other proV131on or law to be 
made available for public 1nspee
t1on and copying" [988(1)(1)]. 

One euch provision or law 1a General Municipal Law. 
8,51• wb1ch provides atcess to · 

·"[A]ll books of minutes. entry or 
account, and the books. bills, 
vouchers, c~eeks 11 contracts or 
other papers c-0rmect~d. with or 
uaed. or l'lled_1n-the otti.c.e ot, 
or with any otf1aer, board or 
commission acting ror or on 
bena.lf of any county. town, 
village or mun1a1pal corporation 
in this state ••• " 

Therefore, virtually all paper~ connected with, 
used or tiled 1n the office or a unit ot local govern
ment are aecessibie wilesa they contain lnt'ormation dee!iled 
deniable pursuant to 688(7} of the Freedom of' Inf'ormat1on 
Law. The only category of deniable information relevant 
to the question ra1aed eoncerna information which 1r 
disclosed would result in an w1wai•rnnted invasion or 
personal privacy pursuant to the standards set forth in 
688(3) [§88(7)(c)J. 
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The tt5tandards" contained in 188(3) are confusing, 
poorly written and hardly create a standard at· all. 
Moreove~, paragraphs (a) through (e) which reflect five 
unwarranted invasions or privacy are merely f"ive examp1es 
acong conceivable dozens. Thei-efore, there may be a. 
situation~ 1n which disclosure might constitute .sucb 
an 1nvaa1on even though th'~ si~uation is not analogoua 
to- any or those presented in. 388{3). , · 

.. : llevertbelesa, one ot. the exncples given' in ' 
188(3) may be or relevance should the issue btt·pr.esented 
be£ore a court. ·section 88(3) or the Law provides that · 
an unwarranted invasion or personal privacy ~neludes: 

ne. Disclosure of items or a 
personal nature when disclosure 
would result in economic or 
personal hardship to the su.bJ ect ·· -
party a.~d such records are not 
relevant or essential to the 
ord1nar-J work of the agency or 
mun1c1.pal1ty." 

With regard to the iadue at hand •. d1solosure might result 
~n ffecono£11o or personal ha~dship• to the providers.· 
However. the records are relevant to the "ordi.nary work" 
of tht;; County Health Department.. 'fl'1eref'ore, by hlpl1ca
t1on. a court migbt f'ind that. since the records are 

. relevant to the work of the Department, disclosure would 
result in a permisaible rather than an WlWarranted 
invas1on o~ privacy. 

Viewing the matter froa a different perapective. 
however) may lead to a different re3ult. The notice sent· 
by the County Health Department to the providers ·was 
merely a statement of intent to take further action.· The· 
procedures relative to the isauance or the not1.ae are 
round 1n the IieW York Code of Rules and Regulations. 
Title 18 §515.1 - 11, entitled •unacceptabie Practices: 
by Prov1derz.tt The regulations· state that the notice 
of' intent to take turther action shall in.form the provider 
or his right to a hearing» which must be requested within 
.f1f'teen days or. the date of'the notice; that a request 
£or a he~ring atays the intended action, that he '&DAY 
review th~ agency tile and be informed ot evidence against 
hirl> and that he may be represented by counsel,conrront 
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H1tne;;1ses and present evidence on llis own benalf' (UYCR?. 
lJ sSl5.4J. Ir a hear:in.i£ is 1•equested~ it is conducted 
oy the Cm:'.l.r:.issioner of the State Healti1 Department or 
nis desi.;nee [HYCHR lB t:ljlj.6]. I.n. short, tti.e hear:1.ng 
involvtls due process. 

According to the regit\ations, which are silent 
concerning uiscloaur•e, it is clear ta:it the notice or 
intent to tal,e further action nay be only a first step 
in the proceedirL3. If a provider decides not to reque$t 
a. hearing, the proceedin3 is at an end ana the 1ntendel.i 
act.ion beco□e3 final. In such c;ise, the r('.;cO:ds sou6ht 
lJouL.l unquestionably be available atter the f'1ttean day 
period J.uring which the provider 2:ay seek a hearing. 

llowever, if a huarin,; is sou~1t and. the ;>i•ovid.er 
is aule to i.ntroduce evidence which effei!tlvely exonerates 
i,ii:1, .ahould llis name be disclosed? 'i'hcro ~re exa:1ples 
1;hat caa bd ofrered b0tn for arnl a;aln.;st disclo1>ure. 
For instance, a bookir.::; record wnich z:1ust be ,lisclosel 
p,;;.rsuant to e15B ( l.) ( .f) of tile Frr1ado:-:: or Infor;::Ja tlon l..a\1 
µrov:i:.les tne na.:..e of a pers0n t:r.:o he.s tc;:;::n arr-e.1ted., 
out not yet c,:mv1cte<l. JY ir.,plication., tti~ Legislature 

. and the court3 have ntatdd tllat dl.oclosure o1" .'.l book1n.~; 
reco~.J J.oes not con.:Jtitute an unwarr2.ntc,l inv!l:Jion of' 
personal privacy, even th<.>ug:i.1 ,:Suilt tw.s not ,Yi!t be~n 
es tablisheu. On the oti'1er :,ti.n•.1., the .t~::t:.:.ie of· a prov1Jer 
:1eed r::ot be t:i ven r~:;ardlnz.; a def lciency con.cern1ng tire 
safety~ for ~xacple, until an adrainistrative review ha~ 
been eowpleted [42 \JSC §lJOG(e)]. In this case, perh~1.ps 
~on2,reas tac!tly decided that disclosure prio~ to full 
rc~vie,1 would. reault iu a.n unwarranted invasion of privacy. 

In sw:iJt your letter r~lse-3 but one question: 
would disclonl!re of ttie providers• nawes clt this· juncture 
cormt!tute aa unwarranted or u ,er-:aissible invasion ot 
p~r!lonal privacy? I ha.ve d.iscw:rned ti1e ~atter with 
several i11dividuals and have been unable to discern 
any clear response. ;.;ince there appears to b~ neither 
statutory nor case luw o:. the natter, th~ question ;:uat. 
in ny view, be decided Ju1iciallJ. If I were to state 
,:q opinion, it would retlect r:zy point of view uercly an 
0..::1.e "reasonable ::I-'J.n." As we all irnr)w, reas-onable nen raay 
differ. AG such, in or~er to obtain a definitive 
.i:u1su~r, a court nu3 t b.ll!.1.11ce the coop#tin,; interests 
of privacy and public disolouare or po,3z:111:;le wrong
doing. In •rwi~1in6 the 111terest3, it would appear 
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that a court would have eeveral alternatives with 
respect to the title or disclosure. Disclosure could 
be ordered when the County Health Depart~ent 1ntorm8 
the provider of its intent to take action. when the . 
r1rtaen day periqd haa exp1.red whether or not a he.aring 
ls sought. Vhen the providei has. presented his evidence. 
or when the State Health Department has rendered its 
deterr:aination. · 

To re.iterate, due to the dearth or law ·oa · the 
aubJect 2 1t would be inappropriate for me to conJecture 
whether disclosure at this time would be proper. 

I. regre1; that I cannot be or greater aaaiatanc.e. 

-Sincerely• 

Mr-. T. J. Szymanski 
Assistant County Attorney 
Erie County 
25 Delaware Avenue 
Buffalo, New York 12402 

·Mr. Donald Macharg 
Counsel 
Department of Health 
Tower . Building 
Empire State Plaza 
Albany, New York 12237 

Robert J. Freeman 
Executive Director 

ATTEHTiml: Charles Little, Esq. 

RJF:lbb 
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Ms. Doris Thisse 
Town Clerk 
Clerk of Records 
Town of Martinsburg 
Martinsburg, New York 13404 

Dear Ms. Tbisse: 

July 21, 1976 

Thank you for your interest in complying with 
·the Freedom of Information Law. 

As I read your letter, two questions appear to 
have been raised regarding your duties as Town Clerk. 
First, was it proper to relinquish custody of town 
records? And second, was it proper to permit individuals 
in possession of the records to make copies thereof. 

With respect to the first question, Town Law, 
130, states: 

"[T)he town clerk of each town: 
1. Shall have the custody of 
all the records, books and 
pap~rs of the town." 

Moreover, in an interpretation of the provision quoted 
above, the Attomey General bas advised that neither a 
town supervisor nor anyone else should be permitted 
access to the official town records in the absence 
of the town clerk or one of his or her deputies in 
light of the clerk's responsibility for the custody 
of town records [1970 Atty. Gen. (Inf), 104]. There
fore, custody of the records should not have been 

,relinquished. 

With regard to the second question, the Freedcm 
of Information Law [f88(i)J permits the public to inspect 
and copy records or request that a unit of government 
ake copies (ll.egulatioos, §1401.8). Therefore, it is 
permissible to allow individuals to make copies of town 
records, so long as the records remain-in the custody 

. of the clerk. 
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Enclosed is a copy of regulations promulgated 
by the Canmittea, which govem the procedural aspects 
of the Freedcm of Information Law and have the force 
and effect of law. 

I hope that I bavebbeen of some assistance. 
Should any further questions arise, please feel 
free to contact me. 

. Enclosure 

RJF: lbb 

Sincerely,· 

Robert J. Freeman 
Executive Director 
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July 22, 1976 

Ernest Ison III 

-Dear Mr. Ison: 

Your letter pertain$ to a denial oi access by 
the Department of Correctio-cal Services to stati.stiCBl 
or factual records relative t.o the t~o-cary release 
prcgr3m. S?eci.fically, you have seught a nu::nerlC3.l 
and categorical breakdO'.ffl ccnce--"'"Iling r2lease en 
furloughs and won: and educaticoal t'e.lease.s at eac:b 
facility, as well as related in£oroatioa pe~.Aining 
to 1:omates,that could aid in evaluation of the 
progra:n. 

~t, it 1..3 important to point out that tb.e 
Frec?OCQ of I.ni~l:!:lation La-;.r pert:iins to existing 
records. If, for ex.at!l'ple, the Pepart:ment has 111 ita 
possession the in.fott=.ation sought, but it is contained 
in a number of s,eparate records, it hss no obli;;ation 
to ecmpile the information into a new record in order 
to ceet your request. Therefore, if the request~ 
in.far.nation does not cxis t ill th.e fom of a record, 
there is oo rlgb.t of access. 

Second, thera is saz:e controversy regarding 
rights of access to Departnen~ records.. There is 
presently a lassuit pending ca appeal in the Appellato 
Division which t:1ay clarify these rights of .'.lcce.ss 
(Zuck~r.::iati v. Board of Pa.-+-ole-1 Snp. Ct., Sullivan Co., 
1975]. Nevertheless, according to De?arment regula-

. tioas, "administrative records" are available for 
inspection a:nd copying by auy pe=-son [ i5.15}. 
Inclo.d~ in tho definitiOQ of an "ac!&dnistrative 

· rec~rd" are nstatistical o~:uictu.tl tabulations 
made by or for the departnent" [§5.5(d)(2)]. As 
such, 1£ r .eco1:'d.s reflective of ths numerical break
downs soogh.t GXi.st, it appurs that · they. are accessible 
to you. 
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Access to records concerning particula::
blmates would appear to depend en t'!ie ability of 
the Depa~t to delete !denti.fy!n:g dettiils to 
the extent that perscual privacy idll not be 
compranised. Since I m:i not f3:niliar with the 
records in Guestion, it i.s i':"'possibla to cco.jectu=e 
Yhetber disclosure would CCtlStitute an un,Jarranted 
invasioa of perscn.al privacy { ?r~co of In.fooaticn 
Law, §88(3) and (7)]. 

Enclosed is a copy of regulations adopted by 
the Caamittee. '!'he regulations, which have the 
force and effect of 1a.,, govern the proce<lural 
aspects of the Fr3edcta. of Infor:;1ation La•ll. 

I hope that I have been of sa::ie assistance. 
Should any further questions arise, pl.ease feel 
free to contact t.:e. 

Enclosure 

bee: Mr. Agenor Castro 

Sincerely, 

~rt J. Freec:ian 
Executive Director 

Office of Public Rel.aticms 
Depart:nent of Correctional Ser.rices 
Correctional Services Building 
State Office Building Campus 
Albany, N~.,, York 12226 

Mr. Patrick Fish 
Counsel 
Deparment of Correctional Services 
SAME 

RJF:lbb 



Dear •· • 

.July 23, 1976 

-
Your letter addressed to . the Attorney General baa 

been .fon,arded to the Committee on Public Access to 
Records, which la responsible for advising with respect 
to the Freedcm of Information Law. 

The lssue raised pertains to a denial of access 
by the Cayuga County Department of Social Services to 
records contained in your case file. 

The Social Services Law, 5136, provides that 
infomaticm identifiable to recipients of public assis
tance is confidential. Tbe Freedcm of Information Law 
preserves tbis exemption from public disclosure (see 
enclosed, 188(7)(a)]. However, regulations adopted by 
the State Department of Social Services pem.it 
disclosure to recipients of public assistance under 
certain specified circumstances. 

Section 357.3(c) of the regulations, entitled 
"Disclosure to applicant, recipient, or person acting 
on his behalf'' stateS: 

"(l) The case recoTd shall not 
ordinarily be made available for 
e:w:am1nation by the applicant or 
reci~ent, al.nee it contains infor
mation secured from outside sources. 
However, particular extracts shall 
be furnished him, or famished to a 
penon wban he designates, when the 
provisioo of such information WO\lld 
be beneficial to him. The case 
record, or any part of it, admitted 
as . evidence in the \earing on an 
appeal shall be open to him and 
his representative. 
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(2) Information may be· released to 
a person, a public official, or 
another social agency fran whom 
the applicant or recipient has 
requested a particular service 
when it may properly ba asStlllled 
that the client bas requested the 
inquirer to act in bis beba lf and 
when such infomation is related 
to the particular service requested." 

In a related provision of the regulations (1358.12), 
examination of document.a ls permitted before a hearing: 

tt(a) If copies of the documentary 
evidence which the social services 
official plans to use at the haring 
have not already been provided to 
the appellant and bis representative, 
an opportunity to ex.amine such docu
ments, if requested, shall be afforded 
to the appellant or his representative, _ 
who shall have appropriate written 
authorization, at a reasonable time 
before the date of the bearing. 

(b) The applicant, recipient, 
client, or their representative, who 
shall have appropriate wr:l.tten · 
authorization, shall be afforded an 
opportunity to exan1n• the case 
record at a reasonable time before 
the hearing ••• " 

As sucp', a reclpl1111t of public assistance bas a 
limited rigbt of access to records pertaining to him. 
I suggest that yaa discuss tba matter with an official 
of the County Department. 
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I hope that I have been of some assistance • . 
Should any further questions arise, please feel free 

• to contact me. 

Enclosure 

cc: Attorney General 

RJF;lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 
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~. Wayne P. Busch 
Supervisory Paramedic 
Emergency Medical Unit 
TOWD of Tonawanda 
Police Department. 
1835 Sberi.dan Drive 
K_em.ore, 11811 Ycn-k 14223 

Dear Hr. Buscb: 

· July 26, 

Thank you for your interest in cCl'llplying with 
the Freedam of Infoxmation Law. 

Your questiora pertains to rights of accesa to 
medical records compiled by the 'Emergency Medical 
Unit: of the Town of Tonawanda, which operates as part 
of the Town's police department. 

While I do not believe that the recorda :ln 
question fall within the physic.ian-patient privilege • 

. since the IJDit is staffed by paramedics, they may· 
nevertheless ha withheld ·under the Freedom of Informa
tion Law. The Law provides that a unf.t of government 
may withhold infoDDation the disclosure of which would 
result in "an '1DW8rranted invasion of personal privacy". 
[see enclosed Freedom of Information Law, §88(3).and 
(7) (e) 1 • 'Relevant to your inquiry :i · 188(3) of.· the Lall . 
states that an unwarranted invasion of persona~ prl.vacy 
includes, but shall not be limited to: · 

"b. Diaclosi.re of employment, 
medical or credit hist:od.es or 
personal references of applicants 
for employment ••• 

c. Disclosure of itesns :Involving 
· the medical or personal records 
of a client or patient in a . 
hospital or medical facility ••• " 
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In -, oplldoo, · which ls based on the provisions 
quoted above. the Legislature intended that an 
agency or unit of government be given authority to 
withhold cbe medi-=al f.nfomatiOG at .issue •. Moreave:r •. 
paragraphs a .through a of 188(3) are mealy five 
examples. aaoag conceivable dozens of unwarranted• 
imasioDaof personal privacy. · Therefore, there may· 

~ be situations in which tba disclosure would constitute .· 
sacb an itwU1oa. even though nOGe of the examples .· 
1n tbe Lav apply specifically to those situationa~ 
As such, la iq view, it appears that the police 
department or any other department in custody. of , · 
the records may withhold the records under the Freedoa ·. 
of Illfomation Law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

Enclosure 

RJ'F:lbb 

Siacerely, 

Jlcibert J. Freaaan 
Executiva Director 



• 
Mr. Clarence D. Bassett 
Chief 
United Press International 
P.O. Box 7271 
Capitol Station 
Albany, New York 12224 

Dear Mr. Bassett: 

July 29, 1976 

The issue raised in your letter concerns the 
propriety of action taken by Peter Golen.ark, : Director 
of the Division of the Budget, with respect to the 
Fraedcm of Infonnaticn Law. In brief, the controversy 
pertains to infom.ation regarding the state's collec
tion of taxes f=c.i:=i the Department of Taxation and 
Finance. 

According to youT letter, the Department of 
Taxation and Finance. and other departments collecting 
revenues had in the past issued monthly releases 
reflecting the information that they bad gathered. 
Recently, however, Taxation and Finance as well as 
the other departments have ended that practice and 
now transmit their figures to the Director of the 
Budget. The Director then compares the data received 
frOC1 the various departments, attempts to reconcile 
it and finally ccopiles a cco:::posite tabulation of state 
revenues with comments related to t~e figures. 

I have discussed this action with several 
officials of the Division of the Budget and have been 
informed that the change in policy was adopted in 

.consideration of the tenuous financial position of 
New York State. According to these officials, the 
tabulations ccmpiled by deparc:::.ents collecting taxes 
may be inaccu~te and incomplete until reconciled and, 
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therefore, may be misleading. In an effort to avoid 
disruption in the financial ccmmunity and prcmote 
stability among bond and note holders, a policy was 
adopted to prevent the pot~tially devastating effects 
of release of inaccurate or incomplete information. 

Under the Freedom of Infor.na tion Law, the 
records at issue appear to be accessible pursuant to 
§88(l)(d), which provides access to "statistical or. 
factual tabulations taade by or for rt:be::._,?-g.en~y ! " ~{HoweYef, 
it is important to point out .that the Law provides access 
to existing records. Therefore, if a record does not 
exi:it, an agency has no duty to ere.ate it in order to 
fulfill a request. For e..~la, as you stated in your 
letter, perhaps the Department of Taxation and Finance 
could cr~te a record reflecting daily receipts of 
revenues. However, I have been informed by the Tax 
Research Bureau of the Depart:ient that such records are 
neither created on a dai.1.y basis, nor have they ever 
been created daily. 

F\trthermore and perhaps ?Dore important, Mr. Golcmark's 
action was taken based upon the potentially harmful e££ects 
of premature disclosure of inaccurate data. In this 
regard, the Court of Appeals bas held that if disclosure 
would on balance result in detriment to the public interest, 
records t::1.ay be withheld not-.dthstanding tlghts of access 
granted by the F'reedcm of In.formation Law [see Cirale v. 
80Pine Street Coro., 35 U'iS 2d 113,117 (1974)1. The 
Court also statad that an agency asserting the goverrm:ental 
confidentiality privilege has the burden of pro,,ing tha.t 
disclosure would in fact be detrir::iental to the public 
interest and that only a court can dacide whether the 
privilege is properly asserted. 

Since the issues raised in your letter deal in 
essence with Mr. Golcloark' s contention that pre:o.a.tura 
disclosure would be detrimental to the public interest, 
the controversy can be settled only by judicial means. 
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I regret that I cannot be of greater assistance. 
Should any further questions arise, please feel free 
to cont.act me. 

Sincerely, 

Robert J. Freeman 
Executive Director 



July 30. 1976 

Ms. Oceta C. Guest 

Dear Ms. Guest: 

Your lat:ter concerns · rights of access under 
the Freedan of Information Law to records pert~ining 
to you in possession of the Nee» York State Registry 

· of Nunes, the Bet:h Israel Eospital and the New York 
Hospital .. 

It is important to nota that the ~eedcc. of 
Infol:!Ilation La~ (see enclosed) provides access to 
certain records in possession. of goverome:ital ent1ties 
in New York State (see definition of "agency," Freedc:a 
of Infort:,ation Law> §87). Since neither hospital 
referred to in your letter is an agency as defined by 
the Law, there is no right of access. As such, it 
would appear that records in possession of those 
hospitals are obtain.able only by me.ans of court order. 

However, the Ne•,i1 York State 'Registry of ·Uurses 
operates within the State Dep.artm.ent of Labor. 
Consequently, it is a gove~ental entity withL"l the 
co.1erage of the Freedco of Information Law. F\Irtber
more, I r...ave been informed that the Registry has adopted 
a policy which petmits all nurses ::egistered with that 
office to inspect records pe~'--3iniog to them. There(ore, 
I suggest that you request to inspect any records 
pertaining to you in possession of the Registry. If 
you are denied access, I have been advised th.at you 
should contact: · 

The Department of Labor 
Office of Counsel 
2 World Trade Center - Ri:l. 7330 
New York, New York 10047 
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I hope t:ha t I have been of some assistance. 
Should any further questions arise, please feel 
free to coo.tact r:ie. 

Enclosure 

RJF:lbb 

Sinc~rely, 

Robert J. Freeman 
E:teeutive Director 



,, . 

August: 16. 1976 

Mr. lfoman W. -Clark 

--DearMr. Clark: 

A~ the request of Na. Ceruude Wilbur of the 
Citiuu Public Expenditure Su.eve,, I have eacloaed 
copl.u of t.be Fr■edoa · of Infonaation Lav and regula
tlona prcmulgated tberaunder by the C01111d~tee, which 
have the force and effect of law. .-

Yom: queaticn pertaina ·to accesa to payroll 
info:cmation in poaaeaaiolJ of the candor C.t:ral School 
Diacrlct. The Freedaa of bfomatioa Lav (588(1)(1)) 
requiru Chat the indlri.dual charged with the duty of 
preparing the payroll ccmpile a record consiating of 
the naae. address. title &11d salary of every officer 
or employee of the school district. While I 88(1) (g) 
appears to provide· acce.aa only to bona fide aaabera 
of the news media, .case law decided prior to tba 

- eoactma.t: of the Law provided aec•• to tbu lnfoma
tion to any penon ( see Winston v. Mangan, 338 ns 2d 
654, 662 (1972)). Since 188(10) o.f the Lav preserves 
rights of access granted bJ the courta, tbe payroll 
record rana!na available to an, person. -

Moreover, tba regulations adopted by tbe 
. Comittee, with wbicb the School District must comply, 

specifically saata that tba payroll items noted 1D 
188(1) (g) aut be made available "to any peraon, 
including bona fide 111rzren of the newa aedla .... " 
(aee regulations, t1401.3(b)). 
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I hope that 1 have been cf saae aa1istance. 
Should ar,y further questions arise, pl••• feel free 
co contact me. 

cc: Office of the Prlllcipal 

Sincerely, 

Robert J. FreaMD 
Executive Diract.or 

Caador Central School District 
candor, New York 13743 

Ka. Certrude Wilbur 
Citizens Public Expenditure Survey 
100 State Street. 
Alhaay • Bew York 12207 

E:aclo~ 

IUF:lbb 

\ 
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August 18, 1976 

-
Dear Mr. Prts-unuk: · 

Your letter addressed to Attorney General Lefkowits 
has been trarumd tted to the Callmittee on Public Access 
to llacord•, which is responsible for advising with 
respect to the Freedcm of Information Law .. 

Tba question raia~d involves access to a trans
cript of your hearing before the Ucema Division of 
the Rev YOTk City Police Departaeot conceming .laauanee 
of a pistol purchase permit. Sued upon a review of 
your correspondenc:e with the Llcenae Division, it 
appean that the response to your requeat baa beml 
unduly delayed. In this regard, the procedural aspects 

_ of the Freedom of Infomation Lav are governed by regula
tions adopted by the Comaittaa, which have the force and 
effect of law (see encloaed) • The regulaticms sta_te 

· that a .unit of govennent muat respcnd to a .request .for 
records within five bu.sinus days of receipt of the 

· request, unless "extraordinary circumstancu" can be 
shown (regulatioaa, 11401.6(b)J. 

With respect to fees, the statute providff that 
records must be made available on request 'upon payment 

_ - of, or offer to pay, the fees allowed by law or rule ••• " t•- enclosed Freedom of Infomation Law. 188(6)). ID . 
thia caae, the record sought involves compilation of 
a s~anographic transcript of the hearing. There.fore, 
the Division may charge .a fee not exceeding the actual 
coat of compiling the record. AccordiDS to an official 

_o-f ·the License Divi.sion, the actual coat, which 1a set 
by CO!ltract, is $2.25 per page, as you have beenrecently 
infomed·. Since the DiviaiQlt ls unable to know tba 1-ength 
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of the transcript until it is completed, only an 
estimate of the eost to you can be given. Under the 
cirC1.m1Stances, the deposit sought by the Division is, 
in my opi.nion, reasonable. 

A copy of my response to you will be sent to the 
License Division and will include copies of both the 
Freedom of Information Law and regulations. Perhaps 
a review of these documents will enable you to better 
assert your rights and will also inform. the Division of 
its responsibilities and duties \fflder the statute. 

t hope that I have been of some assistance. 

Attachments 

cc: Mr. Peter .J. Maloney 
Com:nanding Officer 

r:1 License Division 

Sincerely, 

Robert J. Freeman 
Executive Director 

New Yark City Police Department 
1 Police Plaza 
New York, New Y01:'k 10038 

R.JF:lbb 



August . 13, 1976 . 

Dear Mr. Mayes: · 

. I can only reiterate statemencs m3de to you 
in lettus written dui:i.ng the past year. A copy of 
t.)ds letter will be sent to both Ms. Myrtle Hull, 
the Town Cler.t of the Town of Warrensbo=-g, and 
M:-. Charles llastings, tha Tova SL~ervisor. I Yill 
also enclose .for them a copy of regulaticns pTa;rol
gated by the Canmittee. which have th-1 foixe and 
effeetcof la•,1. 

With reg3rd to partic~lar is~ues r~ised in 
youi: letter of July 20 . t.~e request fo= warr3nt3 
prepared by the To-.m Clerk for s•pec:ific montb.s in 
1975, in my opin!oti, ~t the s tandard t~t a request 

· reflect identifiable records { see regulations, 
Sl401.6(d),(e)} •. In this r~ard, it was recently 
held that: · 

"[I)t is not necessary that the 
party requesting the info-:-:nat!on 
identify. it down to the ust 

· . detsil •. The language of the La-:., 
places part of sucb respcnsibility 
upen the public agency from uhcm 
the information is sought. . The 
resp~ibillty of the pe=scn 
nquesting the ree~rds .is that 
be ·provide· sufficient infor.naticn 
.to permit the .1gmcy to. accomplish · 
this duty •. The· Budget ex...-m.ner's 
files OD tha Cable Televisicn 

. Carani ssion, even though .it trl.ght 
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consist of forty individual:i 
folders as alleged by resp:m.dents, 
is sufficiently identifiable as 
to meet: the requirements of the 
Law" [nunlea v. G::>lccar~, 330 
NYS 2d q:96, 499 (1976)}. 

Aa described i:l your lS!tter, the r~u.egt for the warrants 
was sufficiently s~e-:ific for the Clerk ro act: upon it. 

With respect to custody of eown reco~s, the 
Tcr-Jn La~, §30, clearly states that: 

"[Tl h.e tor,,m cler~ of each town: 

l. Sb.all have custody cf all 
the records, book.a .and pap-e-rs 
of t."la to.n." 

As such, the Cl~:rk should ha~ possession. of the reco-rds, 
rather than the Superrlsor.. Moreover, t~.e records n:ust 
be t:tada avail..3ble for public inspection and copying during 
all regular business hi:::n:i:r~ [see rey~lations, §1401.S(a) 

· and G.aner.il Mu:rl.cipal Law, §51] .. 

I hope that I have beso 0£ scc.e assistance. 

Sincerely, 

Robert J. Free::an 
E:tecutive Director 

cc: !ir. Charles E. Hasti.Dgs (Ath attachment) 
'Imm Snpervisor 

'Hs. Myrtle Hull (·.dth. attachment) 
Town Cler.L 

R.JY:l-bb 



.. August 18, 1976 

-
De.ar Mr. BJ umenfeld: 

Tbaak you for your cont:1.nued interest in the 
Freec!Cllll of Infol'm8tion Lav (hereafter "the Law"). 

Yow: letter pertalm to procedures adopted by 
the TOVll of Borth Hempstead which require · that requesta 
for record• under tha Law be made 1D pen·oo and prohibit 
providing c:opiu of records . by mail. 

Although neither the Law nor the regulatiou 
pram.tl.gated thereunder specifically deal with the issues 
raised, the procedures in question, in my view, violate~ 
the spirit of the Lav. While a unit of gov.rmaent may 
require that a requ••t be made I.D writing, . unless the 
records sought have in the past been customarily made 
available without a written request {regulations, 
fl401.6(a)J, there is no requirement that requests be 
personally submitted • . therefore, a written request that 
is auff1c1ently specific that 11: refiects identifiable . 
records (see the Law, 188(6); regulations, 11401.6(d)), . 

· should suffice, whether the request la transmittad in 
person or otherwise. 

Shdlarly, if an individual asks tbat raateri.als 
be mailed to him after having paid .the apprcpn.ate fee• 
pursuant to 588(6) of the Law and 11401.8 of the regula
tiODS, the agency should, in my 6pinioa, mail the records 
as requested. If, for exalllple, a state agency v1th its 
onl,y office in Albany were to require that all residents of 
the state personally apply .for records, a court, ill my 
view, would likely decide .tbat such a requirement would 
constitute a constructive denial of _access. While the 
ia~• rats ad in your letter deal with a · nearby unit of 
gan.tlliia:!Ot, 1 believe that the principle offered ill the 
aa,aple provided above would be equally applicable. 

. .. 



• Mr. Myron n:. Blumenfeld 
August 18,. 1976 
Page -2-

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

Sincerely, 

Robert J. Freeman 
Executive Director 

· cc: Kr. Joseph A. Guarino 
Senior Deputy Town Attorney 
Town of North Hempstead 
Town Hall 
Mallhasset,. New York 11030 

R.JF:lbb · 
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August 18. 1976 

Ms. Anne M. Srebro 
Latona, Worthington, Srebro & Nitterauer 
Attorneys and Counselors at Law 
120 Delaware Avenue 
Suite 200 
Buffalo» New York 14202 

Dear Ms. Srebrc: 

Your letter addressed to the State Department 
of Taxation and Finance has been transmitted to the 
Committee on Public Access to Records, which is 
responsible for advising with respect to the Freedom 
of Infol:118tion Law. 

The questien raised pertains to correspondence 
dealing with an application for a real property tax 
exemption by the Crittenden Volunteer Fire Department, 
Inc. I have contacted officials of both the Department 
of Taxation· and Finance and the Board of Equalization 
and Assessment and have been informed that neither of 
those agencies, nor any other state agencies, have 
possession of the records iJl question. 

The raquiran.ents regarding exemptions for associ
ations of volunteer firemen are provided in the Real 
Property Tax Law, §464. It appears that such associatians 
need not submit a fomal application for a real property 
tax exemption and that any 1nfol.'1D8tion concerning an 
exemption would be in possession of the local assessor. 

~ . 
I hope that I bave...::been. of some assistance. 

Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 

Sincerely, 

llobert .J. Freeman 
Executive Director 

'· 



Ha. Barbara ~. Cllmaa 
President 

Augut 18, 

Cb11mg County Taxpayers Association 
228 Sun.aet Cl:rc:la 

··~· Bonebeada • 11n Yon 14845 

.· Dear Ma. Cllaurrn 

fllllak )'OIi for· J'OIU' C 

. : ...... lld of Iafoma~ioll Law ( 
·., -- ..,_. 

- ~ ·- ·., c,. ., 

·-:~~;;_~-.-:~j:]::( 
" ·~~.:~a·· The· ... tian raised pertains to accua to record• 
'•reflective of the namea of offf.cials of tbe C:l.ty of 
· Bhd.ra who .. dtt decisiou concerning a fiood control 

. pla illlplt11N11ted by the Blain Urban --1 Ageacy •.. •· . ~?iI~tt;{.,; ~~;;;;>,~:£~' ·•;., ... ,• . . fl~T~~: . 

. . It ill iaportaat to note that the Law provides 
aceas to certain aiatiag records. Tbenfore, aa 
agency need 1lDt: create a new record in ord• to rupond 
to a request for lnfomation. Consequently, if then 
are no records contaiafng the _. of the iudividuals · 
eoacerned. there la no right of_acceaa. 

A■ftlling,.. bowever, that sucb records do aist, 
tbay are, ill my optn:loa, available. nnt, tba ord•ra 
eo iap1-t tbe plan in effect comtitate fiaal ·-: 
opiaioaa [188(1)(a)) or final deteminationa ff88(1llh)J 
of t:be agency. Aa sueb. c-, are accessible. Sec:Ollc!• 
t:be Law prcrri.daa aceeaa to 

"aay otbu files, records, papers 
.. or dOCUlllellta .required by any 
otbar provision of law to be 
aade available for illspectioa 
and copying" (188(1)(1)). 
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- _:_ ~- '_,, ' 

·~;~/t·: ---~,:.>:·:,_·> :, . ,- .. -

: · • rAJ 11 boob of 11inntea, ~ay 
or aecouat11 • · aod ~ bocks, 
bilb I voacbars • cbacka t con

·• ttacea or other papen cormected 
. 1d.tla or ·UMd filed 1n the office 

·· /t of~ · or Id.di any officer, board 
• : 4 "'/or ccad.•aiOD acting f~ or OD 

.. _INmalf 0~ ar, COUHJ', COiia, 
.. ,~ •.~:~::'Willa&• or mlclpal corporation 

·.:•: ,-~ ~_.,;~ :"·:r::ln-.Cld.s- atata .... " -...... :·~···.;·.·.:>.·:~ __ :i.·: 
::\1, . . ,;, \if'l~'~f'(,~;~~t{d(,t!f:·t. .. ::-:;;,,":i:;:•l;:;:· ~' . .. _ 
~fllerafore~,:vt.rcually all "papen" in po•••••ion of a. . .. 
:Jamlcipal corporation,. auc:h •• tba City of Elllin. are 

;·titawilable/ 11111•• tbeJ contain f.rdonsatioa deemed 
. . dam.able purstl81le to S 88 (7) of' die Law. ID vi- of 
· :;, Cbe nature of the ncorda sought. l~ appears that tba 
·.omptlona contained in 188(7) a1:e inapplicable. Aa 
ncb.if tbe recorda.alst. they are accessible. 

~;~~fii~--~i {?>::·_;i/:t ~ ,. ;·\~ :i{4::~t~~~j\. -: · _- -: ~t~~·-ir1~:'~t:! r~:-:/,~~" .. c·:v•'2.''' : .. 

·X hope t:bat: I bave beea'of soae aaaiatuace • 
. . Sbould any fm:thu qaeatiou arise• . pleaae .. feel free 

to. coatact ... ;·\s;Jtt;},·:·::;1(~~;:~,~e:~~t .: . 
... :.cc:. , .. -eni.. . . .· ., ·-·· . " 

ccz HJ: • .Joaepb 8artor1 
CityHnagu 
City Ball 

;-,,:· Alillli ., ..... 

Bhd.a•" ._ York 14901 

lUF:lbb 

1/11 
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Joseph R. McCoy III 
Counselor at Law 
3784 Mill Read 
Seaford, New York 11783 

Dear Mr. McCoy: 

August 19, 1976 

As I informed you yesterday> your letter 
addressed to Camnissioner Ewald Nyquist was- sent 
to Attorney Getieral Lefkowitz> who in turn trans
mitted it to the Committee on Public Access to 
Records, which is responsible for advising with 
respect to the Freedom. of Information Law. 

The issue raised pertains to a denial of 
access by the Seaford School District to the budget 
that was defeated by the voters earlier this suo::mar .. 
In my opinion, the denial was violative of both the 
Freedom of Inforc;iation Law (Public Officers Law, 
§§ 85-89) and the Education Law. 

~he Freedom of Infon::i.ation Law provides access 
to specified categories of records [§88(1)], including 
statistical or factual tabulations made by or for a 
governmental entity [§88(l)(d)]. As described in 
your letter, 0 a line by line budget," consists of 
factual tabulations and is, therefore, acce9sible. 
In addition, the Freedan of In.formation Law provides 
access to 

"any other files, records, papers 
or documents required by any 
other provision of la~ to be 
made available for public inspec
tion and copjr.lng" [ § 88 (1) (i)] . 
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One such provision 0£ la~.., is § 2115 of the Education 
Law which states: 

"[T]he records, books and papers 
belonging or appertaining to the 
office of any officer of a school 
district are hereby declared to 
be the property of such district 
and shall be open for inspection 
by any qualified voter of the 
district at a 11 reasonable hours, 
and any such voter may make copies 
thereof." 

Read in conjunction with the Freedom of Information Law, 
virtually all school district records are accessible 
unless they contain information deemed deniable pursuant 
to §8~7) of the Freedom of Information Law. Since none 

. of the exemptions contained in §88(7) is applicable to 
the information sought, the denial of access was 1.Iaproper. 

I have enclosed copies of the Freedan of Information 
Law and regulations proo:ulgated by the Con:mit.tee, which 
govern the procedurs.1 aspects of the statute and have the 
force and effect of law. Copies of this letter as well as 
the docum.ents enclosed will be sent to the School Board of 
the Di.strict. 

I hope that I have been of some assistance. Should 
any further questions arise, please f2el free to contact toe. 

cc: The School Board 

Sincerely, 

Robert J. Freeman 
Executive Director 

· Union Free School District No. 6 
Jackson Avenue 
Seaford, New York 11783 

... 



August 19, 1976 

Mr. Alan S. Boff:::an 
Assistant Superintendent 
Pough..~epsie City School District 
11 College Avenue 
Poughkeepsie, New York 12503 

Dear Mr. Hoffro.an: 

Thank you for your interest in complying 
with the Freedom of Inforoation Law. 

Your question pertains to the subject matter 
list to which reference is made in §88(4) of the 
Freedca of Information Law and §140t.6(c) of the 
regulations procilgated by the Ccm:mittee. The statute 
requires that eve.ry entity within the coverage of the 
Freedom of Infore.ation Law i::-.aintain 11a current list, 
reasonably detailed, by subject matter of any records 
which shall be produced, filed, or first kept or 
prcmulgated after the effective date of this article," 
which is Septe::o.ber 1, 1974. 

In essence, §88(4) requires that the School 
District maintain a list broken down into categories 
of records in its possession that have been created 
since the effective date of th.a statute. This provision 
does not require th!t: ~very kind of record be included 
in the list; rather, the list should merely be suffi
ciently detailed to per.nit a person asking for a record 
to identify the file category of the record sought. 

The Ccmmittee has not created a sample subject 
matte::: list because eac:h agency possesses different 

'. kinds of records. However, I have enclosed a copy of 
the Cetrmittee' s list, which cay be helpful as a guide. 
Also, I suggest that you review the schedules for 
Tetention and disposal of records issued by the State 
Education Department. While the schedules are core 
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specific than the subject. matt2r list must be, perhap9 
a study of the schedules will assist you in formulating 
a subject matter list. If you need additional infor
~tion concerning the retention and disposal schedules, 
it can be obtained from the state archivist, who is 
located in the Office of Cultural Education of the 
Education Department. 

I hope that I have been of sane assistance. 
Should any further questi011.9 arise, please feel free 
to contact me. 

Enclosure 

RJF: lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Dorothy E. Pearsall 
Village Cler~ Treasurer 
Village of Bayville 
Nassau County 
Bayville, New York 11709 

Dear Ma. Pearsall: 

August 26, 1976 

Thank you for your intera.st in the Freedom of 
Infor.r,ation Law (hereafter "the Law"). 

The question is whether the Law is applicable 
to a "free library systan. 11 I have cont.acted the 
Education Department on your behalf and have been 
infoD:il.ed that there is no precise definition of 
"free library system" and that a determination as to 
wr..ether a particular syst:em is covered by the Law" 
must be based upon a finding of the characterlstics 
of each system individually. 

It 1.s important to point out that the Law 
applies to all gov:;!ru:cental entities in the state 
[see enclosed, §87(1)1. If, for exa::nple, a system 
is run as part of a school district and is f'o.mded by 
school taxes, it would be a gove.rc:mental entity 
within the scope of the La·..,. However, based upon 
a dis~sion of the system in question with Ms. 
Barbara Lintz, Deputy Village Cle.rk Treasurer, on 
August 25, it appears that the s7.:1ten in question 
is not a governmental entity and, therefore, is not 
subject to the L~~-

Although the system cay have many of t:he 
characteristics of a governmental entity (i.e., 
funding from govermnent; participation in state health 
and retirement plans), it. is a private separate legal 
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entity which has the power to hire and fire its 
employees wit.hout governm.ental infrlngenent. 
According t~.Ms. Li"i:&, neither the system nor its 
trustees possess governmental powers; they me~ely 
provide a service. 

Further, the Appellats Division has held that 
the New York City Public Lib:-ary is not a governmental 
or public e:nployer within the coverage of the Taylor 
La':ol, which pertains to gove:::.i::tment e1t:ployees [New Yo=k 
Public Libra v. New York St.ate, 357 NYS 2d, 522, 
533 (1974 In addition, the Ca::cissioner of tne 
State Depa:rment: 0£ Education has held that obliga
ti0'03 executed by a free association library do not 
in any way enC1JI:1ber the faith or credtt of a school 
district £rm which it receives funds (Matter of Appeal 
of Richard L. Boyla, 1968, 7 Ed. Dept .. Rep. 102) .. 

Consequently, as the facts have been described 
to me, the syste:::i in question does not, in my view, 
appear to be subject t:o the La·.1. 

I hope that I have been of sane assistance. 
Should any furtb.er questions arise, please feel free 
to contact me. 

Enclosure 

RJF:lbb 

Sincerely, 

Robert J. Freenan 
Rxecutive Director 
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.Aupst 31. 1976 

-Dear Ms. Reath: 

TODr question pertains to your right of access 
•• a fom1r employee to fo:ma returned to the Maapower 

· Senic .. Division of the Bev Yor~ State Department of . 
_. Labor by your fomer employers. "· · 

. · Generally~ .' tba records in ~tion are deniable. 
Sectlon 537 of ~ t_. Labor Law provides in relevant part 
•• 6:ol" ~a•• ·-·- - ··- ··-----· .. · · - -· - ---.1.1 ~ -- ... .. - • . .., - · --

- - --------- -- ,..,._ ... , ·---- -·•-·,. ,_,.. .. . - ·-· . ~.,,- ···- •· ·• • 

.. 
"1. U•• of laformation. Infcmaation 
· acquired fraa employers or employees 
. pursuant to tbi..s article shall he 

for tM exclusive use and in.fontation 
of the conef ssioner 1D the discharge 
of bis · dutiu hereunder and shall 
aot be op_ea tct the public nor be 
med 1D any court 1D aay act1011 or 
proceeding pendlog tbereiD unleas 

. the cOlllai.saioaer la a party to aucb 
action or .proceeding, notvitbetaiiding 
any other provialoo of'!lav. Saeli 
in£o-matiOG insofar aa it is material 
to tbs aaJdng and determination of a 
claia for benefits shall be available 
to . the party a ff acted and, in the · 
ccaaiaaioner's diacretion, may be 

· made available to the partlea affected 
la conaectioa with effectlog placement." 

The provialcm quoted above pmvides for confiden-

. . 
. - ' ·:. ::: .. " .. ~ ~ .. ~ 

• tiallty of the records iD quutioa, but contalns aceptlona 
wbleb may permit you to inspect tbe records. Since. the 
luue relates to your efforts to secure placement. tba 

- . , . . 
- · . - • . 

, ·,.:' 

. . 
... ·~ , ·~·· • ..,. • • •• ~ . ..... .. ' 't 

.... 
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foxma submitted by your fox.er employers may. in the 
discretion of the IDdustrlal Caaniaaioner, be made 
available to you. 

I suggest that you write to the State Departme'Jlt 
of Labor aud explain fully what you believe are 
inaccunicies contained in recorda pertaining to you. 
Your stat•ent shcald be addressed:t.o: 

Frederick J. adel, Esq. 
Office of Counsel 
Hew York State - Department of La~ 
State Office Buildbg campus 
Albany .. Bew York 12249 

I hope dwlt I have been of sorae assistance. 
Should any further questiODS arise, please feel free 
to contact Cle. 

cc: Frederick .J. Bad.el 

Ks. Dorothy Knorr 

Sincerely. 

Robe.re J. Fre•era 
Executive Director 

Seaior Employment Ccus8elor 
Manpower Senic:ee Diviaioo 
Hew York State 
Division of Labor 
13 South Street 
Glens Falla, New York U801 

RJF:lbb 
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·Mr. i Frank Delle Cese • . Jr/ ;- _ ·. "·~:~·~'.£';;: ·_':;.: :: _ . . 
Ms-,/ ·rhrence· ·Delle. Cesa ,· .. . : . · 

. .i ~,... . 
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. Dur Mr~-· and. Ms ~<.Delle Cesa: 

_ ••• : .• ... ,'=_· : ~. : •••••• ~ •• ·.:·>. \~•- ,t -.<"" . .,. ... .,._ 

:~-· '· -· · The Coanlttee on Public · Access ·.·to· Records bas ·:?.'.;.:" --~ ... :·,:< -· ,:t -".':;~ . 
. the· responsibility of. advising with respect . to the ·.·,,· ·· ·· > '.~- · .. :/?.} 
Freedom of Information Law. As such; the Coamittee: · : ,. · _;'"_ · _: }:;:/ 
doea not have in its poaaesslon records pertaining _/·::.·· :- :~-./,_~_: .. _, 

· to you or forms concem~ confidentiality of records.- . '. : · _:" ·'_'_·_·: ·· 
• '-... . • .... , ~-,.~--~~- • . :... .. ... . ; • _ .... , ... ...., -~ ... ~ ·;,·., ' -, . .... .,_.f .. ~::,_, . ·;. _: . ,~- ,. ; . > :~i: .. 

, · , .- Nevertheless, I have enclosed 'a copy o"t :the·:· •-. - . . ,,:~: 
Freedom of Infcmaatlon Law. · whicb provides t.ha·t~overnment · . 
may deny access to records when disclosure would · · · · · ~- ., 
result in "au unwarranted invasion of personal privacy" . _· · . . .. 
(see Section 88(3)). . ·,_ , · _. _ -_. _·. . . ~-. ·· 

... · . .. 

> · · - · . With regard to s~~~eepbig~_Qf.-_wllls •. -S~tion---· ~- --~~~-
t ___ __ __ .... . .. ----- ---- --·~---- --· 2507--of- the ··suttogat:e's Court Procedure Act provides /. :_-_ . _;:· . 
! that a will deppsited. with the clerk of the court 

i 
l 
I 
I 
t· 
I 
L 

.. 
... ~ ~ ....... ,• . . : .. . 

.• . ':. . 

is kept confidential, except under-- specified circum
stances . ... It states that: · · .. -~··! . · · .. · . . · .- < -.: _· 

. ~.. . . . . . : .. ( ., ·' . . : .• -
I . ~-· • 

T . . ';'.. - ~ H 

''1. · The , court of any . cOUllty · ppon -.: .\ . . .-. ~ .. '. .• ... _ 
being paid the· fees- allowed · therefore · _ .. ·,. . . . _._ . _ 

. by law shall receive and deposit in / ).: .. <.,.:.,\~: :;.:( ~: ~,( .. 
· the court any · will of a dcmiciliary.t:(· · ~-_'..:._.::_,;,:~\~)7:_::: ""::.,:t 

·. of the county which any person shall:.: · ·. ·::: -<~:· ... : _.:_ -,;_ .. ~-.~ 
d~iver to it for that purpose and . ·· ·: :(: -,- .:_ ::·., .. _. . . 
shall give a written receipt ·theresor ·.: .":: . <· ~·~: ·:-. · 
to the person depositing it~:-· An .:.~_:· ·-~t.-.·. ·••··•-:_- ·-·.•: 
attesting witness to any will may .. · -- -,· · · ·- ' · · 
make and sign an affidavit before -: :· •< ·· ·>:· .,-:·_.;. 
any officer authorized to administer : :-· ,:_ · ·>~-, .. · ·_:', . __ . 
oaths setting fortb such fa~ts· as .he_ · .. ~:, -:../·· .:· : ; . 'a:·: i"- f.::· :· :·: -

would be required : to testify.· fo•in \. ·;··_--<." .:: S ·_·-~i::,,: ::,.t: '. 
_order to prove· the will~ ·-·.- The affidavit. ;. '\C ·. ~\- :L;;-/:i-'::( .. 

· .. •· _ _., • •-· ... -... :. -.. ·••·· ·_ . •· •:)}?\. •·•••·· :·:\~()I'.i--;~:~~~lJJli 
. ' ·. : .~ . ~:·~,;ff.: ,·:;:.. : .•. ,:::::~f~ 

. :~ .. : . ~: . . . .. :·. . :-..,.; .. 
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may be written upon the will or on · 
sane paper securely attached thereto 
and may be filed for safekeeping · 
with the will to which it: relates. . 
There may also be "tiled with the .. !"(~ 
will affidavits of. certified · - · 
medical examiners, under the 
provisions of the mental hygiene· 
law, certifying that the make of 
the will was of sound mind at the 
time.of its execution, together 
with any facts supporting such 
opinion. 

,· 2 •. The will shall be enclosed in 
a sealed wrapper so that the contents 
thereof cannot be read and shall have 
endorsed thereon the narne of the 
testator, his domicile, and the day,· 
month and year when delivered and 
shall not on any pretext whatever 
be opened, read or examined until 
delivered to a person entitled to it 
as hereinafter directed. 

3. The will shall be delivered only 
(a) to the testator in person or 
(b) upon his written order duly 

proved by t:hehoafhaofuassubsc.trtbingg- · · 
witness or · ; 

(if) after bis death to the 
persODs named in the endorsement on. ·· 
the wrapper of the will. ,:f:E such · 
endorsement be made thereon or 

(d) if there be no such endorse
ment or if it has beeniiiepp&tted with 
any other officer than a surrogate, . 
then to the surrogate's court of the 
county .. 
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4. If the will shall have been 
deposited with a surrogate!Sscourt 
or shall have been delivered.to it 
as above prescribed the court after -~ 
the death of the testator shall •. 

· publicly open and examine the ·wt11 · ·· 
a1ld make known the contents thereof 
and shall file it in the court, 
there to remain until it shall have 
been duly proved. if capable of 
proo·f, and then to be delivered to 
the person entitled to the custody· ·. 
thereof or until required by the 
authority of some competent court • · 
to produce the same in such court. 11 

I hope that I have been of sane assistance. 
Should any further questions arise, please feel free 
to contact me. 

Enclosure 

RJ'F:lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Hr. Tb.or.;,.as G. Con:-iay 
Counsel 
Departc.ent of Agrlcult-.1~e 

and Marketa 

Sept.e::.ber 22, 1976 

State Office Building Ca1.;!Ipus 
·Buildicg 8 - ~ocm 312 
Albany II New Yor~ 12235 

Dear Mr. Cetr..l3y: 

I .rant to thank ycu and C~sictler Ba=be,: 
.en behalf of ~ C-r.:cmdtt:ee en P-..:blic Access to Records 
at the outset fo?: the cooperation> patience ~d 
assistance given to the Ceunitt2e and to t?::.ia.. The 
Coc::mit::ee is a~r~ th.at 1t3 cpinlcn may have far ... 
rt>..ac bill& !l:p licaticns • 

Irr presenting tha is3~es to the ~i~tee, I 
atte:::pt.ed to provide a3 ~111 a.ltia:rr..atives and potenti31 
effects of disclcsu-=a as possi't,le. In addition, accesa 
to all ~c,ords per""...aining to the controversy II inc:luding 
tl'!e inv-estigati"1e r.?cords, ca.a ccnside.red in my t:Ie:tO~n
du::a to the Can:dtt~e, a copy of :,~ich is enclosed. 

It is the Ca::adtt~' a cpinicn that all records 
ralati".-1e to ccnditicns 2 th..--cug~ 6 in the acm.in:istrative 
dater;n!oatico dated ... \prll 13, 1974 1 ohould be t::ade 
avail.3bla. 

?h.e key question ccnc:er:is rl.gbts of access to 
testing results 0£ oilk products submitted to the 
DeFar~ent o.f Agtlculture and Ha.:-ket.s by the Dairylea 
Cocper::stive, Inc. In es:Sence 1 a n.arrc·.r interpretation 
of §33(7) (~) cf t~e Freedrei. or Info-oation Lail results 
in a finding that the '!."ecorJs are a....a ilable; a more 
c:tpansive interpretation perm.its a denial of access • 

The Freedcct of Info~ticn La'.I p:-cvides acce$:I 
to sever:il categories of records, including 
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"any ether files .. reeords, papen 
or :loc:t."'Cents required by any ::>ther 
p?:Ovi3icn of Lr.t to be ·J!ade avail
able for public insoection and 
copying" (§33(1) (i)i. · 

Gne such prov-!aicn of l.1-., is S23 of the Agriculture and 
Bar~ts La·.,, -;.;h.ich states: 

n[Al 11 proc:eedi:ngs, doett:lcmts, papera 
and records filed or deposited witb 
the departcent reL:i ting to ma tten 
within it.3 jurisdicticn and power3 
shall b-e public recorc:13; exc-ept such 
portions thereof as a=-e received and 
accepted by the Cctzmi.3sloner1 .as being 
o.i: a con.fidentul nature t.1hich "dhen so 
received ,3nd accepted sbsll not be 
subj e-.:t to subpoena. Copies of all 
offici.31 document3 and orders so.: filed 
or deposit:2-J, certified by the c~is
nioner, a depu~J co:iraisslcnar, or th.e 
secretary under the seal of the depart
tlent to b-e t-=ue CO?ies of the orlgi.n.:119, 
shall be evidence 1n 1ue ~e::- a3 

the originals." 

. Reading the 1!reedcci of Infor:r.ation r.a .. u ca1junc
ticn ~~h 5 23 cf the Agriculture and :!ansts 1.a~.1, all 
Dep.ltW~t records are accessible, e:::i:::ept: t:o the e%tcn!: 
that ~hey contain in.fonnaticn cl~d cenLlble pursuant 
to 538(7) of the ?ree<lcm of l!!.for:Jation La-;, or ara of a 
confidential nature as deter.:iined by the c~,.issioner. 
pursuant. to §23. Since neit!1er Cm:ol3sioner ~Harber nor 
his prececessors have y2t deter-n1~ed th.at uny of the 
r~cortls at.issne are confidential under 523, the questioo 
is uhet:h.er the r~cords cont.:l!.:i info:::;l..:ltion under ~88{7) 
of the '.:-"'reeJcm of !n.foni.atiCt? La-;., ::hat is: 

"a. specifically e:t~pted by statute; 
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b. confidentially di.3elos~ to an 
agency and compiled and maintained fo;.: 
the regulation of com:tercial enterprise, 
including ~de secrets, er for the 
grant or review of a lican.se to do 
business and 1£ cpenly di3closed 
uould p~nnit au un.f3ir adv3nt:lga 
to cetrpet:l.tors of the subject enta:-
prlse, but this exemption shall not 
:ipply to records t:hedisclo31.1re or 
publlcaticn of~ is directed by 
other statute; 

c. if disclosed, =in unwarranted 
invasion of perser13l privacy, punuant 
to ttle standards of subdivision th......-ee 
of thisa section;. or 

d. part of inve,stigato-:y files ccm
pilad for lav- en£~enent purposes." 

Para.graph (a)~ ~>hi.ch deals -r.Jith information that 
is "specifically exe:ipt2d" by statute, is inapplicable. 
Although 523 of the Agrlcult:ire and Mar?<ets Lav provides 
a oeans of vithholdi:tg; inio~tion, t!lllt section does 
not pe.rt31n to speei!ic records th.at a~ exe:.pted £ran 
d1sclosun,.. Therefore, §88(7) (a) is of tlO relevance 
regarding the ~Ord$ in questicn .. 

Pa=agr.iph (b) provides th.st info-r=atlon eay be 
denied when three condit:ioo.s precedent a~e met. First. 
in.formation must be con.fidentully disclosed to an 
agency. Second, it .::ust be ccr.piled and ??:B.i.Dt.aineo for 
the regulation of cc....!..!ercLal enterprise, for the gnnt 
or revie-,1 of a license to do bttsiness, or it oo.st cont:lin 
t~de secreta. And third, disclosure t:mst result in an 
unui.r advantage to c~et.itors. 

T?ie infcrmation ls clearly c.aintained fo-r the 
re~ulatiOtl of commercial enterprise, but lmS it eonfi
aentially disclosed and -:rould disclosure provide an 
unf'.\l= tJdvantage to Dairylea's ccc:.petltors? 
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Alt.'J.ough the infor.:mtion clearly constit--.ite.s 
sotistical o~ fuct:'..l!il t3bula.ticns Bhich a~ accessible 
under the :?reedc:m of Infon.at:icn La·~ f583(l)(d)], it 
appearg th.at public di3closu.---e of t'h.e.se £1~..ires mig~t 
r.!s~l!: in a c~etitive dissdvantage to m!irylea. If 
the test results are disclodcd, a ccepetitor :tlght 
adv~=tise that Dairylea• 3 produet.3 do not::t:lleet the 
stat.:! sts.ndard, thereby injurlng Dairyled' s ca::.tpetitive 
position in thf! dairy in{,.~stry. !n additicn~ the tast 
results could be used by c~at.ing t:d.l:C: cooper.atives or 
de.ale~ ,..men bidding for ccntmcts 'trlt:h supe~'!:";tat. 
chains or att?::9.cti:g fa==.er member:ihlp into a ccoperativs. 

Nevertheless, in the cpinion of the Cc::mitt:?e, 
reco=-ds indicating a f.ailuru to Cc:;Jply \rlth state stan.- . 
da.rds are precisely the kind of records that th0 Freedo:i 
of Inio:.:mation Lr.1 seek:J to 1:l.aka publicly available. 
Tbe courts ha·.re posited t..'le prl::ici?la th.3t the i)llbllc 
bas a right to lcnc-A ~hethe"r a -regulatory agency is per
fo;::rl.ng its o\ltics effectively [ see e.g., Albe~hini v .. 
Tizes, 68 Misc. 2d 587 (1972); s;. ?:1n ~..13en v. Ne-;i, Yo-=~
?t.ate Lia_:-101:." Aut~orl;;t:, 253 irt:i 2d 984 (1%5)]. Wit!l.out 
acc~ss to the test :result3, the public is unable to know 
1;1hethe= the Der...art::::ient is car=:,bg out its cutie3 pu.rsu:mt 
to Llw (i.e. wh2ther stata standards a.re bei.og met) or 
whether Dairyl$3 is ccmply!:ag -!th the adcini.st:rative 
d.eteminaticn. .Alth0t1gh th:e decisions cited above do not 
de2l with the e£fect3 cf disclosure ....-1th respect to 
ccmpetitors ':'1ithin a particular area of ccu:me::-ce, the 
principle may be applicable to th.e aitnaticu unde~ 
COU.31 der.i ticn. 

In addition, pa,:ngraph (b) was not, in the cplnien 
of the C~ittc.e, int~ded to be asse=tcd as. -a means :of 
wit!"ih.oldi-r..g .fa.t:t!l which show that a r~ulat.ed cal't!ner~i:11 
entarprise is producing substandard goods. Cn tb~ 
ccntrary, it appears that the intent of t:i~ L2guutu.r~ 
[ see §85] "Aas to provide access to such infon=ation, 
~le ensbling an agency to wit.h..'iold trade secrets or 
inforoation raflect1~ of t.'ia financial ccndit.icn or 
respcn.sibility of a ca:me..:cul cnterprlse. 
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It cculd also be argued th.at such infor.nation 
shculd ~e disclosed only after a ?att:~rn of violations 
en t.~e part of a particular milk dealer bas been fOUJld, 
since a singl9 sa:iple below standard tnay not reflect a 
continual failure to meet tha statJ.dard. Moreover, 
statistic3 quot~ cut 0£ cOtltc:Xt -may result in unfair 
and t::d.sleading inferences. 

Nevertheless, disclosure always involves the 
danger that in£o~tion will be disse:dnated !n a 
misleading manner. In the Cc:::imlttee's vie-;1 1 that 
factor alcue shculd not be u.sed to deny the flo-.,, of 
infom.atiou. Seccnd, i£ test results of milk producers 
are made publicly available, there may be a levelling 
effect. As such, a producer tilily be reluctant to crlti
cize the findings contained in a monthly -r~ort regarding 
his ccmpetitor if he may be s1:nila:-ly crltlciz3d the 
following umnth. 

Finally, were the r.ecorcs in question "confiden
tially disclosed"?, 

There is sane indication that the test results 
are not confidential. First, as stated eaTlier, neither 
Ca::ni.issioner Barber nor his predecesso"C'"3have detem.ined 
that the records in question are confidential ~~der § 23 
of the Agricultu-~ and t,J..arket:2 La.t. Second II the COCIDis
sioner' s deten::d.nation in the acmini.str3;tive proceeding 
inclt!des eight orders. Order tru:ml>er cne (see p. 5 of 
acminist:ative deten:.:.ination) speeific.ally ~tates tbat 
certain records v10Uld upon recei;>t by the Ccc::missione-r 
be considered confidential pursuant to §23. Ho~ever.,. 
order number sh: (see p. 6 of the adl!linistrative detennin
ation), t:mich pertains to the te3t re:ro.lts. cont.sins no 
such proviso. Consequ~tly, by in::plication, 1.t appears 
that the C~ssicner did not 1.nt.end to ~ke the tsst 
results confidential when the order ·.iras issued. Tbird 11 

if it can be assumed that t"ie test results ~ere accas
sible purs"'.Jant to §23 when the c!eter.ni1:aticn iffls rendered, 
pa~graph (b) of the ezerzpticn provision of the Freedom 
of Information I..a·.1 cnnnot be used as a Iu.e3ns of denylng 
access. Section 83(10) of t!le Freedco of Infon:aation 
La~ states: 
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-Dear Ms. Newman: 

Thank you for your interest in complying with 
the Freedom· of Information Law. 

The issue raised in your letter pertains to 
rights of access to personnel information generally 
and to records of an employee's qualifications in 
particular. in my opinion, much of the information in 
question should be made available. 

The Freedom of Information Law provides access 
to several categories of records (§88(1)], including 

"any other files, records, papers 
or documents required by any other 
provision of law to be made avail-
able for public inspection and 
copying" (§88(1) (i)]. 

One such provision of law is §2116 of the Education Law, 
which states: 

"IT]he records, books and papers 
belonging or appertaining to the 
office of any officer of a school 
district are hereby declared to 
be the property of such district 
and shall be open for inspection 
by any qualified voter of the 
district at all reasonable hours, 
and any such voter may make copies 
thereof." 
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Reading the Freedom of Information Law in conjunction with 
§2116, all records in possession of a school district are 
accessible, unless they contain information deemed deniable 
pursuant to §88(7) of the Freedom of Information Law. 
Relevant to your inquiry, §88(7) (c) provides that a unit 
of government need not provide access to information that 
would if disclosed result in "an unwarranted invasion of 
personal privacy, pursuant to the standards of subdivision 
three of this section ..• " 

Subdivision three provides a list of five examples 
of unwarranted invasions of personal privacy. A review of 
these examples is useful in discerning the intent of the 
Legislature. The examples of unwarranted invasions of 
privacy 1§88(3) (a) to (e)] include: 

"a. Disclosure of such personal matters 
as may have been reported in confidence 
to an agency or municipality and which 
are not relevant or essential to the 
ordinary work of the agency or municipality; 

b. Disclosure of employment, medical, or 
credit histories or personal references 
of applicants for employment, except such 
records may be disclosed when the appli
cant has provided a written release 
permitting such disclosure; 

c. Disclosure of items involving the 
medical or personal records of a client 
or patient in a hospital or medical facility; 

d. The sale or release of lists of names 
and addresses in the possession of any 
agency or municipality if such lists would 
be used for private, commercial or fund
raising purposes; 

e. Disclosure of items of~ personal nature 
when disclosure would result in economic 
or personal hardship to the subject party 
and such records are not relevant or essen
tial to the ordinary work of the agency 
or municipality." 
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Paragraphs (c) and (d) have no relevance concerning 
your question. However, paragraphs (a) and (e) both state 
that records reflective of personal matters may be with
held unless the records are relevant or essential to the 
ordinary work of the agency or municipality. As such, 
although the records in question may deal to some extent 
with personal matters, if those matters are relevant to 
the work of the school district or pertain to the duties 
of school district personnel, they should in my opinion 
be made available. Moreover, in the only judicial opinion 
rendered to date related to disclosure of personnel infor
mation, it was held that disclosure of written reprimands 
of police officers would not constitute an unwarranted 
invasion of personal privacy, since these records were 
11 relevant ••• to the ordinary work of the •.• municipality" 
!Farrell v. Village Bd. of Trustees, Etc., 372 NYS 2d 
905, 908 (1975)]. 

It is noted, however, that paragraphs (b) of §88(3) 
provides that personal references of applicants for employ
ment need not be provided unless the applicant has signed 
a release permitting disclosure. 

In sum, records containing an employee's qualifica
tions are relevant to the work of the school district and 
therefore, in my opinion, are available under the Freedom 
of Information Law. As in all instances in which access is 
denied, I suggest that the denial be appealed to the person 
or body designated to hear appeals pursuant to §88(8) of 
the Freedom of Information Law and §1401.7 of the regulations 
promulgated by the Committee. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF:lbb 

cc: Mr. Donald Saltmarsh 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. David G. Retchless 
Ontario County Attorney 
County Court House 
Canandaigua, New York 14424 

Dear Mr. Retchless: 

Thank you for your continued interest in 
complying with the Freedom of Information Law. 

The question pertains to a request for infor
mation consisting of a department by department 
breakdown of names, titles, anniversary dates and 
salaries of all county employees who occupy positions 
covered by the contract entered into by Ontario 
County and a public employee union. 

It is important to point out that tne Freedom 
of Information Law provides access to certain existing 
records. Therefore, if the information sought does not 
exist in the form of a record or records, there is no 
obligation that the agency in receipt of the request 
create a new record in response to the request. 

If the information sought does exist in the 
form of a record, it is likely that the record would 
consist of "factual tabulations".and, as such, would 
be accessible.pursuant to §88(1) (d) of the Freedom of 
Information Law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Ms. Carol Greitzer 
Councilwoman 
3rd District 
51 Chambers Street 
Room 429 
New York, New York 10007 

Dear Councilwoman Greitzer: 

I regret that the Committee on Public Access 
to Records can do little to assist you in your efforts 
to obtain information from the New York City Transit 
Authority. 

The Committee, which was created by enactment 
of the Freedom of Information Law, is an advisory body 
and has no authority to force compliance with the.Law. 
As such, enforcement of the Law rests on the public. 

You may be aware that a denial of access may be 
appealed to the head or heads of an agency [see enclosed, 
Freedom of Information Law, §88(8)]. The procedures 
concerning appeal are found in regulations promulgated 
by the Committee [see enclosed, §1401.7], which deal 
with the procedural aspects of the Freedom of Information 
Law and have the force and effect of law. Further, each 
entity covered by the Law must adopt regulations no more 
restrictive than those adopted by the Committee. It is 
important to complete the appeal process, because 
administrative remedies must be exhausted before a 
judicial challenge to a denial of access can be initiated. 
If you decide to seek judicial review of the denial, a 
special proceeding may be instituted under Article 78 of 
the Civil Practice Law and Rules. 

As noted in my letter to you, the status of the 
Transit Authority is unclear with regard to certain 
existing provisions of law (i.e., Public Officers Law, 
§66-a). Perhaps an effort can be made through the State 
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Legislature to clarify or otherwise amend existing 
statutes. If remedial changes in the Law can be 
accomplished, controversies analogous to that in which 
you are presently involved could be avoided. 

Once again, I regret that the Committee cannot 
offer you substantial additional assistance. If you 
would like to discuss the matter further, please feel 
free to contact me. 

RJF:lbb 
Enc • 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Frederick M. Reuss, Jr. 
Village Attorney 
Incorporated Village of Bellerose 
County of Nassau 
Bellerose, New York 11426 

Dear Mr. Reuss: 

Thank you for your interest in complying with 
the Freedom of Information Law. 

The question raised in your letter is whether a 
municipality must furnish a list of pensioned former 
employees of the municipality or a department thereof 
under the Freedom of Infonnation Law. 

It is important to note at the outset that ·the 
Freedom of Information Law provides access to certain 
existing records. Therefore, if there is no list 
reflective of the information sought in existence, 
there is no obligation to create a new record in order 
to respond to a request. If, however, such a list 
does exist in the form of a record, the record would 
likely consist of a factual tabulation, which is acces
sible pursuant to Section 88(1) (d) of the Law. 

Although the list would appear to be accessible, 
there may be situations in which access could be denied. 
Section 88(3) of the Law provides that agency officials 
may delete identifying details or otherwise withhold 
information the disclosure of which would constitute 
"an unwarranted invasion of personal privacy." While 
there is no requirement that such information must be 
withheld, an agency official has discretion to withhold 
the information when in his judgment disclosure would 
result in an unwarranted invasion of personal privacy • 
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In addition, the Law lists five examples of 
unwarranted invasions of personal privacy. Relevant to 
your inquiry, Section 88(3) (d) states that an unwarranted 
invasion includes 

"the sale or release of lists of 
names and addresses in the posses
sion of any agency or municipality 
if such list would be used for 
private, commercial or fund-raising 
purposes ••• " 

Consequently, if a list of pensioned former employees 
would be used for the purposes envisioned in the provision 
quoted above, the list need not be provided. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

.. 
RJF:lbo 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Jordan Shifiiss 
Children's Learning Center 
Big Indian 
New York, New York 12410 

Dear Mr. Shifriss: 

Thank you for your interest in the Freedom of 
Information Law. 

Your question pertains to rights of access to 
census information in possession of a school district. 
The information is sought in order to form a pre-school 
program. It is noted that school districts must take 
a census of all children between birth and eighteen 
years of age pursuant to §3242 of the Education Law. 

The Freedom of Information Law provides a right 
of access to "statistical or factual tabulations'' 
I§88(1) (d)]. As such, it would appear that the infor
mation requested is accessible. Nevertheless, the 
Freedom of Information Law provides that information 
may be withheld when disclosure would result in "an 
unwarranted invasion of personal privacy" [§88(3)]. 
While the Law does not impose an obligation upon 
government to protect against such an invasion, govern
ment officials have the authority to delete identifying 
details when making records available or otherwise 
withhold information the disclosure of which would 
result in an unwarranted invasion of personal privacy. 

In addition, the Law lists five examples of 
unwarranted invasions of personal privacy [see §88 (3). 
(a) to (e)]. Relevant to your inquiry, one example 
of such an invasion pertains to: 

"The sale or release of lists of 
names and addresses in the posses
sion of any agency or municipality 
if such lists would be used for 
private, cormnercial or fund-raising 
purposes ••• " [§88 (3) (d) J. 
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Consequently, a list of names and addresses of 
pre-school children residing in a particular school 
district may be withheld, since, according to your 
letter, the list would be used for a private or 
commercial purpose. 

As stated earlier, a school district may with
hold information the disclosure of which would result 
in an unwarranted invasion of personal privacy, although 
there is no obligation to do so. It is likely that this 
permissive aspect of the Freedom of Information Law is 
the reason for being granted access to a list in some 
districts, while being denied access in others. 

Attached are copies of the advisory opinions 
requested, as well as a copy of the Freedom of Informa
tion Law and the regulations promulgated thereunder, 
which have the force and effect of law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 
Att • 

Sincerely, 

Robert J. Freeman 
Executive Director 

• 
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Mr. Alfred B. Lowy 
Managing Editor · 
The Daily Item 
Port Chester, New York 10573 

Dear Mr. LOlvY: 

Thank you for your interest in the Freedom of 
Information Law. 

Your question pertains to rights of access to 
financial records of a volunteer fire department 
regarding the expenditure of monies received from 
the State of New York as a rebate on out-of-state 
insurance policies. According to the Chief of the 
Port Chester Fire Department, since the office is a 
volunteer fire department, it is not within the coverage 
of the Freedom of Information Law. 

In my opinion, a volunteer fire company is 
within the scope of the Law. First, the definition 
of "municipality" in the Freedom of Information Law 
{§87(2)] specifically includes fire districts and any 
other special districts established by law for any 
public purpose. Second, a federal court has held 
that a volunteer fireman is "in the public service" 
and is therefore a public servant, even though he 
receives no salary [Everett v. Riverside Hose Co., 
261 F. Supp. 463 (1966)]. Consequently, although a 
volunteer fire company may be a not-for-profit 
corporation, it performs a governmental function, is 
a governmental entity and is subject to rights of 
access granted by the Freedom of Information Law. 

With respect to the information sought, it is 
likely that it consists of statistical or factual 
tabulations, which are accessible under the Law 
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!§88(1) (d)J. In addition, the financial condition of 
volunteer fire companies is audited periodically by 
the New York State Department of Audit and Control. 
These audits are also accessible under the Law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF;lbb 

cc: Chief William Carlson 

Sincerely, 

Robert J. Freeman 
Executive Director 

Port Chester Fire Department 
Headquarters Building 
Westchester Avenue 
Port Chester, New York 10573 
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Ms. Shirley Zeller 
Town Clerk 
Town of Deerpark 
Orange County 
Drawer A 
Huguenot, New York 12746 

Dear Ms. Zeller: 

Thank you for your continued interest in 
complying with the Freedom of Information Law. 

Your questions deal with the procedural aspects 
of the Freedom of Information Law and what your duties 
are as records access officer for the Town of Deerpark. 
These responsibilities are described in the regulations 
promulgated by the Committee (see attached), which have 
the force and effect of law. 

Specifically, the duties of the records access 
officer are set out in §1401.2. According to the regu
lations, the records access officer is initially 
responsible for granting or denying access. It is 
noted that records must be produced promptly, but if 
research must be performed to appropriately determine 
whether records are accessible or deniable, up to five 
days may transpire before a decision to grant or deny 
access is made (see §1401.6). 

Further, both the Freedom of Information Law 
Isee attached, §88(8)] and the regulations (§1401.7) 
require that an appeals procedure be established. In 
brief, when a denial is made, the reasons for the denial 
must be stated in writing and the person denied access 
must be apprised of his or her right to appeal to the 
head or heads of an agency or whomever that person or body 
has designated to hear appeals • 
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I would also like to point out that the 
Freedom of Infonnation Law specifically provides 
access to police blotters and booking records [§88(1) (f)]. 
Although the tenn "booking record" is undefined, in my 
opinion, it is intended to mean the record of arrest 
created by the arresting agency. The original bill 
passed by the Legislature included the term "arrest 
record" instead of "booking record." It is likely that 
the latter replaced the former by amendment to make clear 
that criminal history records in the possession of the 
Division of Criminal Justice Services need not be made 
available. However, it is clear that a booking record, 
the record of an arrest, is available. · 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 
Att . 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. David E. Langdon 
Assistant Director 
Office of Legislative Oversight 

and Analysis 
Room 542 
State Capitol 
Albany, New York 12224 

Dear Mr. Langdon: 

The issue raised in your letter pertains to 
fees that may be charged for reproduction of transcripts 
created pursuant to a contract for an agency of govern
ment by private stenographic services. In some cases, 
I believe that a contract may specify that the cost of 
reproduction is $2.50 per page, that additional copies 
can be made only by the stenographic service, and.that 
the agency is prohibited from reproducing a transcript 
by means of photocopying. 

In my opinion, a fee of $2.50 per page under roost 
circumstances would constitute a violation of law. 
The Freedom of Information Law provides that the Connnit
tee on Public Access to Records promulgate regulations 
governing the procedural aspects of the Law {§88(9) (a) (ii)], 
including fees [§88(2) (c)J. The regulations (see attached) 
have the force and effect of law and provide that unless 
a fee had been established by law prior to September 1, 
l974, an agency can charge no more than twenty-five cents 
for photocopies up to eight and one half by fourteen inches 
(see attached, Regulations, §1401.B). Therefore, unless 
a higher fee had been set by law prior to the effective 
date of the Freedom of Information Law, no more than 
twenty-five cents per copy may be charged. 

l recognize that by charging a fee in accordance 
with the regulations, an agency may in effect be breaking 
a contractual agreement. However, I do not believe that 
a contractual agreement can supersede a provision of law, 
such as §140l.8 of the regulations or be used to construc
tively abridge rights of access granted by the Freedom 
of Information Law by means of charging a higher fee than 
that prescribed by the regulations. 
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When a record is produced or received by a 
governmental entity in New York, the record is subject 
to the Freedom of Information Law. If it is an acces
sible record and copies are requested, the fee for 
copies must be assessed in accordance with regulations 
adopted by the governmental entity, which can be no 
more restrictive than those promulgated by the Committee. 

I hope that I have been of some assistance. If 
you would like to discuss the matter further, please 
feel free to contact me. 

RJF:lbb 
Att . 

Sincerely, 

Robert J. Freeman 
Executive Director 
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-Dear Ms. coulborn: 

Based upon the correspondence attached to your 
letter, it appears that some confusion continues to 
exist regarding access to the minutes of meetings of 
the Carle Place Board of Education. To reiterate the 
opinion stated in my letter to you dated May 3, 1976, 
minutes must be made available as soon as they are 
compiled. Stated another way, as soon as a document 
exists in a form recognizable as minutes, the document 
is accessible, whether or not the Board of Education 
has approved it. 

This, I believe, conflicts with Mr. O'Brien's 
inte+pretation of my opinion. According to Mr. O'Brien, 
my opinion is that "the stenographer's 'work product' 
do (sic) not become the minutes of the District until 
they have been adopted by the Board and made a part of 
the minute bbok of the District" (letter to you from 
Edward J. O'Brien, Esq., September 13, 1976). As I 
interpret the phrase "stenographer's work product," 
such materials consist of . writings used as an aid in 
transcribing the minutes, such as handwritten notes or 
a stenographic tape. While rights of access to those 
materials remain unclear for reasons discussed in my 
earlier letter, once minutes have bee n prepared, they 
must be made available. For example, if a clerk has 
prepared minutes of a meeting but the Board does not 
meet until a month following their preparation, in my 
view, those minutes are available notwithstanding the. 
fact that they have neither been approved by the School 
Board nor entered into a minute book. As such, I believe 
that "stenographer's work product" as I interpret the 
phrase can be distinguished from minutes prepared but 
yet to be approved by the School Board. 

I suggest that you appeal the denial of access 
to the person or body designated by the Board to hear 
appeals pursuant to §88(8) of the Freedom of Info~
tion Law and §1401.7 of the regulations promulgated 
by the Committee. 
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I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 

cc: Mr. Edward T. O'Brien 
Attorney at Law 

Sincerely, 

Robert J. Freeman 
Executive Director 

370 East Old Country Road 
P.O. Box 668 
Mineola, New York 11501 
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Mr. Robert A. Mauborgne 

-Dear Mr. Mauborgne: 

Thank you for your interest in the Freedom of 
Information Law, a copy of which is enclosed.. Your 
questions deal with both the amount of time within 
which a unit of government must respond to a request 
for records, as well as access to municipal govern
ment records. 

The time for responding to a request is governed 
by regulations promulgated by the Committee (see 
enclosure} which have the force and effect of law. 
Section 1401.6(b) of the regulations states: 

"(l) An agency or municipal 
official shall respond promptly 
to a request for records. Except 
under extraordinary circumstances, 
his response shall be made no more 
than five working days after 
receipt of the request by the 
agency or municipality, whether 
the request is oral or in writing. 

(2) If for any reason more than 
five days is required to produce 
records, an agency or municipal 
official shall acknowledge receipt 
of the request within five working 
days after the request is rece~ved. 
The acknowledgment should include 
a brief explanation of the reason 
for delay and an estimate of the 
date production or denial will be 
forthcoming." 

Since more than five days have transpired without an 
acknowledgment of the request, you may appeal to the head 
of the unit of government or whomever that .person has 
designated to hear appeals [see regulations, §1401.7(c)]. 
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Mr. Robert A. Mauborgne 
October 12, 1976 
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With respect to access to municipal government 
records, the Freedom of Information Law and other 
statutes provide broad rights of access. The Freedom 
of Information Law grants access to several categories 
of records, including 

"any other files, records, papers, 
or documents required by any other 
provision of law to be made avail
able for public inspection and··' 
copying" [§88 (1) (i)]. 

One such provision of law is §51, General Municipal 
Law, which provides access to 

"[A]ll books of minutes, entry or 
account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
commission acting for or on behalf 
of any county, town, village or 
municipal corporation in this 
state ••• " 

Reading the Freedom of Information Law in conjunction 
with the provision quoted above, virtually all records 
in possession of a municipality are accessible, unless 
they contain information deemed deniable under §88(7) 
of the Freedom of Information Law. As I interpret your 
letter, the records sought are available. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 
Enc • 

Sincerely, 

Robert J. Freeman 
Executive Director 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 
I 

•

ITIEE MEMBERS 
E ABEL • Chairman 

,. ELMER BOGARDUS 
MARIO M. CUOMO 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

PETER C. GOLDMAR K, JR. 
JAMES C, O'SHEA 
GILBERT P. SMITH 
ROBERT W. SWEET 

October 12, 1976 EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

• 

Mr. John J. Sheehan 
Adjusters, Inc. 
P.O. Box 604 
Binghamton, New York 13902 

Dear Jack: 

Before going into legalities, I want to thank 
you for your kind comments regarding my talk in your 
letter to Secretary Cuomo. l think that the meeting 
in &inghamton was unique. Usually the people addressed 
are from a single group with united interests. At your 
meeting, I had the opportunity to hear from both the 
public that uses the Law as well as the government 
officials that must implement it. The discussion and 
meeting of the minds was quite gratifying to me and 
showed once again that dialogue is the best methoo of 
avoiding disputes and establishing an aqnosphere of 
cooperation. 

Your first inquiry deals with a request for a 
copy of a complaint reflective of the theft of a 
citizens band radio from an automobile. The request 
was denied on the ground that the complaint is "part 
of investigatory files." The Freedom of Information 
Law states that government may deny access to infor
mation that is "part of investigatory files compiled 
for law enforcement purposes." Although the complaint 
may now be "part of investigatory files," the question 
is whether it was compiled for "law enforcement purposes" 
or in the ordinary course of business. If it was 
created in the ordinary course of business, it is, in my 
opinion, accessible. The Freedom of Information Law 
specifically provides access to police blotters [§88(1) {f)]. 
As we discussed during our meeting in September, there · 
is no clear definition of "police blotter" and practices 
concerning police blotter entries vary from one police 
department to another. However, the Committee has con
sistently advised that a blotter is in the nature of a 
log or diary in which any event reported by or to a 
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police department is recorded. It contains no inves.
tigative information, but merely summarizes an occurrence. 
It appears that a complaint might consist of the kind of 
information that has customarily been logged in a police 
blotter. Therefore, in my view, a complaint is available, 
except to the extent that it contains information the 
disclosure of which would hamper police officials in 
attempting to carry out a law enforcement investigation. 

The second inquiry pertains to rights of access 
to blood test information. This information was properly 
denied pursuant to two sections of the County Law, §674(b) 
and §'677. In brief, §674 (b) provides that the results of 
blood tests "shall be used only for the purpose of com
piling statistical data and shall not be admitted into 
evidence or otherwise disclosed in any legal action or 
other proceeding." Similarly, §677 states that reports 
made by the coroner, coroner's physician or medical 
examiner are open to inspection only by the district 
attorney. As such, the blood tests are deniable. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Noiseux 

Dear Mr. Noiseux: 

As requested, enclosed is a copy of the Freedom 
of Information Law. 

Your question is whether rights of access granted 
by the Law apply to inspection of your personnel files. 
In this regard, the Law provides no specific right to 
personnel information and is silent on the subject. 
However, the Law provides access to several categories 
of records [see §88 (1 ) (a) to (i)] . To the extent. that 
your files contain records reflective of those categories, 
they are available t o you. For example, if you were 
involved in a grievance, the opinion rendered would be 
accessible as a final opinion made in the adjudication of 
a case {§88(1) (a)]; if the files contain time sheets or 
similar records, it is likely that such records would 
consist of statistical or factual tabulations, which are 
also accessible (§88(1) (d)]. 

I hope that I have been of some assistance . 
Should any further questions arise, p lease feel free 
to contact me. 

RJF:lbb 
Enc • 

Sincerely, 

Robert J. Free man 
Executive Director 
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Mr. James o. Moore 
Chairman 
Smithtown Citizens Organization 

for Responsible Education 
58 Brooksite Drive 
Smithtown, New York 11781 

Dear Mr. Moore: 

Your letter sent to the Department of Education 
has been transmitted to the Connnittee on Public Access 
to Records, which is responsible for advising with 
respect to the Freedom of Information Law. 

The question concerns whether a school district 
may refuse to respond to a request by an organization 
and require that a request be made by an individual. 
In my opinion, there should be no distinction made 
between individuals and organizations. The sole ques
tion that should be asked by a unit of government when 
a request is made is whether or not the records sought 
are accessible. As the Committee has resolved, "infor
mation accessible under the Freedom of Information Law 
shall be equally accessible to any person, without 
regard to status or interest" (see enclosed resolution}. 
In general, an official has no right to ask the name of 
the individual requesting records, who the person is 
representing or his purpose for making the request. 

The one exception to this rule involves requests 
for lists of names and addresses. The Law provides 
that when used for "private, cornmercial or fund-raising 
purposes," disclosure of these lists would constitute an 
unwarranted invasion of personal privacy [see enclosed, 
Freedom of Information Law, §88 ( 3) (d}] . Therefore, i_f 
a list of names and addresses is sought for any of the 
purposes described, it may be withheld. 

Also enclosed is a copy of the regulations 
promulgated by the Committee. The regulations govern 
the procedural aspects of the Freedom of Information 
Law and have the force and effect of law . 
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I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF :lbb 
Enc. 

cc; Frederick W. Burgess 
Staff Attorney 
Department of Education 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Edward T. O'Brien 
Attorney at Law 
370 East Old Country Road 
P.O. Box 668 
Mineola, New York 11501 

Dear Mr. O'Brien: 

Thank you for your letter of October 13. 

In my opinion, the issue with which we are dealing, 
access to unapproved minutes, remains unresolved. Although 
I am aware of the Rosenbaum decision cited in your letter, 
the Comptroller of the State has rendered advisory opinions 
implying that unapproved minutes are available as soon as 
they have been prepared and are in the possession of a town 
clerk (see 64 Op. St. Compt. 664; 68 Op. St. Compt. 1002). 
Moreover, I have attended meetings of statewide associations, 
such as the Conference of Mayors, during which counsel to 
the Comptroller has advised that unapproved minutes are 
accessible. While the Comptroller's opinions have dealt 
with towns and villages, I believe that the language and 
breadth of applicable statutes governing access to records 
is similar {see §51, General Municipal Law; §2116, Education 
Law). Due to the apparent conflict of authority and the lack 
of judicial decision on the matter, I do not believe that 
there is a definitive answer to the problem. 

In many instances, unapproved documents or portions 
of clearly accessible documents have been made publicly 
available. Since there is always a danger that publication 
of excerpts of records will be misinterpreted or quoted 
out of context, usage of a stamp or other device noting 
that a document is not in final form or that portions 
of records may not be reflective of entire documents _has 
been a successful method of protecting government officials 
from being embarrassed unnecessarily. Should the school 
board decide to provide access to unapproved minutes, a 
notation stating that the minutes have not yet been 
approved may serve to protect the members of the board 
and at the same time permit interested members of the public 
to be aware of action taken by the board . 
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Until the courts determine the issue at hand, 
we will continue to face conflicting interpretations 
by high government officials as well as conflicting 
personal opinions. 

RJF:lbb 

I hope that I have been of some assistance. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Martin Maier 
Chenango County Planning Director 
99 North Broad Street 
Norwick, New York 13815 

Dear Mr. Maier: 

Thank you for your interest in the Freedom of 
Information Law. The question raised in your letter 
pertains to access to real estate tax assessment cards. 

In my opinion, the right of acces·s to the infor
mation sought is well established in both statutory and 
case law. The Freedom of Information Law provides rights 
of access to several categories of information, including 

''any other files, records, pap,ers or 
documents required by any other 
provision of law to be made available 
for public inspection and copying" 
!see enclosed, Freedom of Information 
Law, § 8 8 ( 1) ( i) ] • 

In addition, the Law preserves rights of access to records 
previously granted by either the courts or by statutory 
law !§88(10)]. In this regard, there are two cases which 
deal with access to assessment information. In Sears, 
Roebuck and Company v. Ho~t, 107 NYS 2d 756 (1951), it was 
held that cards and re1cor s contained in a "Kardex System" 
as well as applications made by taxpayers for revisions of 
real estate assessments are available to the public for 
inspection and copying. Similarly, in Sanchez v. Papontas, 
303 NYS 2d 711 (1969), the court found that pencil-marked data 
cards in possession of a board of supervisors used by_ county 
assessors to reappraise real property are publicly accessible, 
even though the cards were prepared by a third party, a private 
company. 

In addition, to rights of access granted by case law, 
there are two statutes which also provide access to the 
assessment cards. First §51 of the General Municipal Law 
provides a right of access to 
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"IA]ll books of minutes, entry or 
accounts, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used filed in the office of, or 
with any officer, board or 
commission acting for or on behalf 
of any county, town, village or 
municipal corporation in this state ••• " 

Second, §208(4) of the County Law provides that 

"Except as otherwise provided by 
law •.• all records, books, maps or 
other papers recorded or filed in 
any county office, shall be open 
to public inspection, and upon 
request, copies shall be prepared 
and certified ••• " 

As such, virtually all papers connected with or used 
or filed by an officer of municipal government are 
publicly accessible, unless otherwise provided by law. 
Since there is no provision of law permitting municipal 
government to deny access to the records in question, 
they are, in my view, accessible to you, 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Mr. Robert J. Michael 
Director of Real Property 
County .Office Building 
Norwich, NY 13815 

Chairman 
Board of Supervisors 
County Office Building 
Norwich, NY 13815 
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October 28, 1976 

-Dear Ms. Cohen: 

The questions raised in your letter pertain to 
rights of access to certain payroll information under 
the Freedom of Information Law. 

It is important to note at the outset that any 
person charged with the duty of preparing the payroll 
for any governmental entity in the state must compile 
and make available a payroll record consisting of the 
name, address, title and salary of all officers or 
employees, except law enforcement officers, whose names 
and addresses need not be provided [see enclosed Freedom 
of Information Law, §88(1) (g)]. Although ,the applicable 
provision of the Law appears to provide access only to 
"bona fide members of the news media," both judicial 
decisions and the regulations adopted by the Committee, 
which have the force of law, ·provide access to the 
payroll record to any person [see enclosed Regulations, 
§1401. 3] . 

Moreover, in a decision rendered prior to enactment 
of the Freedom of Information Law, it was held that: 

"[T]he names and pay scales of the 
park district employees, both 
temporary and permanent, are 
matters of public record and 
represent important fiscal as 
well as operational information. 
The identity of the employees and 
their salaries are vital statis-
tics kept in the proper recordation 
of departmental functioning and 
are the primary sources of protec-
tion against employment favortism. 
They are subject therefore to 
inspection. 
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"The employee's home addresses, 
however, do not carry the same 
prima facie public importance and 
unless a specific 'private' need 
is shown for them, they need not 
be disclosed 11 [Winston v. Mangan, 
338 NYS 2d 654, 662 {1972)]. 

Since the Freedom of Information Law preserves 
rights of access previously granted by the courts 
1§88(10)], rights granted by the decision quoted above 
continue to be applicable. As such, any person has a 
right of access to the payroll record required to be 
compiled under the Freedom of Information Law. With 
respect to disclosure of employees' home addresses, 
since the Law does not specify which address, home or 
business, must be provided, the Committee has consis
tently advised that a unit of government has discretion 
to provide either address. In some instances, disclosure 
of home addresses might result in an "unwarranted invasion 
of personal privacy" [see §88(3)]. In such cases, home 
addresses may be withheld. 

If the district has created records reflective 
of the number of hours worked by part-time employees, 
that information is available under §88(1) (d) of the 
Freedom of Information Law, which grants access to 
"statistical or factual tabulations." However, if the 
district has not created a record reflective of the 
information sought, it is not obligated to create a new 
record in response to your request. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: js 
Enc. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mrs. Mildred Littell 
Town Clerk 
Town Hall 
Warwick, New York 10990 

Dear Mrs. Littell: 

I have been requested by Mrs. Louis Lofrese to 
write an advisory opinion concerning access to vital 
records compiled between 1847. and 1851 that are in 
your possession. 

While the Public Health Law provides that 
vital records are accessible only under certain circum
stances {§4173, 4174], that body of law is applicable 
only with respect to vital records created after 1880. 
The foregoing interpretation of the Public, Health.Law 
has been conf i . .r.:rned by Mr. Joseph Ster zinger, Director 
of the Bureau of Vital Records of the State Health 
Department, which is responsible for implementing the 
Public Health Law. Consequently, the records sought 
by Mrs. Lofrese are accessible under both the Freedom 
of Information Law and §51 of the General Municipal Law. 

I would like to add that if photocopies of the 
records are sought, the Freedom of Information Law 
requires that copies be made (§88(6)]. The fees that may 
be charged are set out in regulations promulgated by the 
Committee, which have the force and effect of law [see 
enclosed regulations, §1401.8]. 

To reiterate, the records sought by Mrs. Lofrese 
are available and photocopies must be made on request. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact m~. 

RJF:js 
Enc. 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc: Mrs. Louis Lofrese 
Mr. Joseph Sterzinger 
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Dear Mrs. Gilbert: 

November 5, 1976 

-
Thank you for your interest in the Freedom 

of Information Law. 

Your questions pertain to the procedural 
aspects of the Law. As such, I have enclosed a 
copy of the regulations adopted by the Committee 
These regulations have the force of law and every 
unit of government in the state must adopt regula
tions no more restrictive than those issued by the 
Committee. · 

' With respect to your specific questions, first, 
minutes of village board of trustees are available 
regardless of the date of their compilation. Second, 
so long as a request is reflective of identifiable 
records, any request in writing should be sufficient, 
whether the request is made in person or by mail. 

I hope that I have been of some assistance • 
. Should any further questions · a:tise, please. feel free 
to contact me. 

RJ·F:lbb 
Enc. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Raymond Copeland 76A-2209 
Box B F-9/45 
Dannemora, New York 12929 

Dear Mr. Copeland: 

The Freedom of Information Law provides rights 
of access to several categories of records, one of 
which includes any other records made available by 
any other provision of law [see enclosed Freedom of 
Information Law, §88(1) (i)]. In this regard, one 
such provision of law is §255 of the Judiciary Law 
which provides access to virtually all records in 
possession of a court clerk. I suggest that you 
contact the clerk of the court in which your case 
was tried and identify the records that you are 
seeking to the best of your ability. Since the clerk 
can charge a fee for copies, you should attempt to 
gain information concerning waiver of a fee. 

Also enclosed are copies of regulations 
adopted by the Committee. The regulations have the 
force and effect of law and should be helpful to 
you in determining the responsibilities of government 
in responding to your request. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 
Enc • 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. David Weinstein 
Visiting Associate Professor of Law 
Temple University 
School of Law 
Philadelphia, Pennsylvania 19122 

Dear Professor Weinstein: 

I apologize for the delay in responding to your 
inquiry. To the best of my knowledge, there have been 
few judicial interpretations concerning rights of 
access to criminal justice information systems. The 
New York State Freedom of Information Law provides 
that information that is part of investigatory files 
compiled for law enforcement purposes need not be 
disclosed 1§88(7) (d)J. In addition, while the original 
freedom of information bill provided access to police 
blotters and "arrest records," the criminal justice 
community felt that the term "arrest record" WO\lld 
have provided access to records such as criminal 
history information. In order to avoid providing a 
right of access to such information, the Legislature 
changed the term "arrest record" to "booking record" 
in order to insure that the records intended to be 
released should consist of the records of arrest 
compiled by an arresting agency, rather than criminal 
history information. 

For additional information, I suggest you 
contact Ms. Norma Sue Wolfe, Public Information 
Officer, Division of Criminal Justice Services, 
Executive Park Tower, Stuyvesant Plaza, Albany, New 
York, 12203. I am sure that Ms. Wolfe can provide 
you with current and specific information concerning 
access to criminal justice systems information. 

Enclosed is a copy of the New York State Freedom 
of Information Law. I hope that I have been of some 
assistance. 

Enclosure 

cc: Ms. Nonna Sue Wolfe 

Sincerely, 

Robert J. Freeman 
Executive Director 
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' Dear Mr. Thorstad: 

December 9, 1976 

Attached for your perusal is a copy of the New 
York State Freedom of Information Law. · It is noted 
that rights of access granted by the New York State 
statute are not as extensive as those granted by the 
Federal Freedom of Informatio.n Act. Also, the state 
legislature has not enacted the equivalent of the 
Federal Privacy Act as yet. As such, the ability of 
individuals to gain access to information identifiable 
to them in possession of a government agency in 
New York has not been established. 

While the New York statute enables government 
to deny access to "part of investigatory files for 
law enforcement purposes" (§88(7) (d)], the breadth 
of the scope of this exemption has not yet been tested 
in the courts. However, the Freedom of Information 
Law does provide some tools that may be useful to you 
in requesting records concerning yourself. For example, 
pursuant to §88(4) of the Law, each agency must compile 
a subject matter list, which consists of a categorization 
of all records in possession of an agency since the 
effective date of the Freedom of Information Law, which 
is September 1, 1974. Secondly, the Committee has 
promulgated regulations governing the procedural aspects 
of the Law (see enclosed). Each agency must adopt 
regulations no more restrictive than those promulgated 
by the Committee. I suggest that you request coP,ies of 
subject matter lists from the agencies in possession of 
records pertainipg to you and review the regulations ~o 
determine how they may be most helpful to you. 

I hope tha t I have been of some assistance. · Should 
any further questions arise, please feel free to contact me. 

RJ..F: lbb 
Enc, 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Mr. Eugene T. Dooley 
Town Clerk 
Town of Brookhaven 
Town Clerk's Office 
Town Hall 
Patchogue, New York 11772 

Dear Mr. Dooley: 

I apologize for the delay in responding to 
your letter. 

With respect to access to records pertaining 
to the Town Animal Shelter, the Freedom of Information 
Law provides access to several categories of records 
{Section 88(1)] including any other records made 
available by any other provision of law ISection 88(1) 
(i)]. In this regard, Section 51 of the General . 

Municipal Law provides access to 

"all books of minutes, entry or 
account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
commission acting for or on behalf 
of any county, town, village or 
municipal corporation in the state ••• " 

As such, virtually all records in possession of a 
municipality, such as the Town of Brookhaven, are 
accessible unless the records contain information 
that is deniable pursuant to Section 88(7) of the 
Freedom of Information Law. Section 88(7) ·provides 
that an agency may deny access to information that 
is exempt from disclosure by another statute, that is 
in the nature of trade secrets or is compiled and 
maintained for the regulation of commercial enterprise 
and disclosure would adversely affect competitive 
position of the subject enterprise, information the 
disclosure of which would result in an unwarranted 
invasion of personal privacy and investigatory files 
compiled for law enforcement purposes. 
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Mr. Eugene T. Dooley 
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With respect to custody of the records, 
Section 30 of the Town Law clearly provides that 

"the town clerk of each town 
shall have the custody of all 
the records, books, and papers 
of the town. '' 

Consequently, you as town clerk rather than an 
assistant town attorney should have custody of all 
town records. Moreover, in an interpretation of 
the provision quoted above, the Attorney General 
has advised that neither a town supervisor nor anyone 
else should be permitted access to the official town 
records in the absence of the town clerk or one of 
his or her deputies in light of the clerk's responsi
bility for the custody of town records {1970 Atty. 
Gen., (Inf.), 104]. Therefore, custody of the records 
should never have been in anyone but yourself as the 
clerk of the Town of Brookhaven. 

In addition, in my opinion, only the designated 
records access officer (see attached Regulations, 
Section 1401.2) should have the authority to review 
requests for records and the records themselves to 
determine whether or not they should be made available 
under the Freedom of Information Law. 

Once again, I apologize for the delay in 
responding to your letter. I hope that I have been 
of some assistance. Should any further questions 
arise, please feel free to contact me. 

RJF: js 
Att. 

cc: Mr. Frank Breselor 
Department of Law 

Sincerely, 

Robert J. Freeman 
Executive Director 
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-Dear Mrs. Berard: 

Your inquiry regarding the application of the 
Open Meetings Law to public employee negotiations 
has been transmitted by Assemblyman Cook to the 
Committee on Public Access to Records, which is 
responsible for advising with respect to the Freedom 
of Information Law and the Open Meetings Law. The 
Open Meetings Law, a copy of which is enclosed, 

· provides that all meetings of publi c bodies shall 
be open to the general public except that a public 
body may enter into executive session to d i scuss 
subjects specified in the Open Meetings Law [see §95]. 
One of the subjects that may be discussed in execµtive 
session is "collective negotiations pursuant to . 
Article 14 of the Civil Service Law." · Therefore, a 
public body may enter into executive session for the 
purpose of public employee negotiations. 

With respect to matertals presented at collec
tive bargaining negotiations, rights of access granted 
by the Freedom of Information Law are unclear. While 
the Freedom of Information Law provides broad rights 
of access and specifically grants access to statistical 
or factual tabulations [see enclosed Freedom of Infor
mation Law, §88(1) (d)], the status of records pertaining 
to collective bargaining negotiations has not yet been 
dealt with judicially. In a related area, it has been 
held that when disclosure of records related to an 
incomplete transaction would hamper the possibility 
of completing the transaction, the records need not be 
made available until the transaction has been conswmnated 
[Sorley v. Village of Rockville Center, 30 AD 2nd 822]. 
Similarly, it is possible that a court might find that 
premature disclosure of records related to collective 
bargaining negotiations could hamper the negotiations 
and therefore should remain undisclosed until the 
negotiations have been completed. On the other hand, 
it is also possible that a court might detennine that 
statistical or factual tabulations used in collective 
bargaining should be made available pursuant to the 
Freedom of Information Law. · 
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I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF:lbb 
Enc. 

Sincerely, 

Robert J. Freeman 
Executive Director 

cc, Assemblyman Charles o. Cook 
19 Prospect Street 
Delhi, New York 13753 
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Mr. William H. ~nglander 
Cooper and Englander 
Attorney at Law 
114 Old Country Road 
Mineola, New York 11501 

Dear Mr. Englander: 

Thank you for your thoughtful letter. 

The question raised deals with the committee's 
policy concerning search fees. Shortly after the 
Freedom of Information Law became effective, the 
Committee was faced with several problems regarding 
fees generally. After a substantial survey, we found 
that the average cost of copying is slightly more 
than six cents per page. In some departments, the 
cost is less than a half cent per copy due to the 
availability of modern and sophistica,ted machinery; 
in smaller units of government which have older 
copying equipment, the cost of reproduction is as 
high as approximately fifteen cents per page. In 
order to meet the needs of units of government 
throughout the state, the Committee opted to set a 
maximum limit of twenty-five cents per copy [see 
Regulations, §1401.8]. 

The feasibility of permitting a fee for 
searching records was discussed in some detail. 
The Committee and its staff raised several points. 
First, it was felt that access to records should 
not be based upon the ability to pay. Second, the 
opportunity to charge for a search would in many 
instances discourage the public from asking to 
insp~ct records. Third, establishment of search 
fees might have th,e effect of encouraging govern
mental inefficiendy. Fourth, the imposition of 
search fees could result in constructive denials 
of access. And fifth, the courts have long held 
that "mere inconvenience" is not a sufficient ground 
for denying access to records [see e.g., SorleT v • 
Lister, 33 Misc. 2d 471, 218 NYS 2d 215 (1961) . 
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In my view, the fact that the Law establishes 
a right was crucial to the standard adopted by 
the Committee, Based upon personal experience and 
discussions with numerous municipal officials, I 
have had difficulty convincing these officials 
that searching for records is as much a part of 
their official duties as any of the other tasks 
that they must perform. As such, although expense 
and inconvenience might result due to searching for 
records, those factors are, in the opinion of the 
Committee, outweighted by the considerations discussed 
in the preceding paragraph. 

Once again, your interest in the Freedom of 
Information Law is appreciated and I hope that I 
have been of some assistance. If you would like to 
discuss the matter further, please feel free to 
contact me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Officer Donald Ryan 
Tewksbury Police Department 
935 Main Street 
Tewksbury, Massachusetts 01876 

Dear Officer Ryan; 

Your letter addressed to the Attorney General 
has been transmitted to the New York State Committee 
on Public Access to Records, which is responsible 
for advising with respect to the New York Freedom of 
Information Law. 

The Freedom of Information Law provides access 
to certain records in possession of units of govern-
ment at both the state and local levels in New York. 
Consequently, the Law does not provide acc,ess to 
records in possession of commercial detective agencies 
in the state. To the best of my knowledge, New York 
has not yet enacted any provision of law which would 
enable you to gain access to records in possession of 
a commercial entity. However, there are instances 
in which an employment contract contains provisions 
whereby individuals can gain access to records pertaining 
to them. I suggest that you contact the detective 
agency in question and determine whether such provisions 
were included in your contract of employment. 

For the purpose of clarification, it should be 
~oted that the Federal Freedom of Information Act provides 
access to records in possession of federal agencies. Like 
the New York Freedom of Information Law, the federal statute 
is not applicable to private or commercial entities. 

I regret that I cannot be of greater assistanc~. 
Should any further questions arise, please feel free to 
contact me. 

cc: Solicitor General 

Sincerely, 

Robert J. Freeman 
Executive Director 
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December 21, 1976 

-Dear Mr. Feiner: 

I apologize for the delay in responding to your 
letter. 

The questions raised in your letter deal with 
application of both the Fre edom of Information Law and 
the Open Meetings Law. I will attempt to deal with each 
question in order~ 

First, informal, regular meetings between a Mayor 
and a village manager, for example, or other employees, 
is not subject to the Open Meetings Law. The Law pertains 
only to public bodies as defined in §92(2). As such, a · 
meeting between an executive official, such as the Mayor, 
and his employees would not constitute a meeting as 
defined by the Law. 

Second, when the Open Meetings Law becomes effective 
in January, will village boards, for example, have to re
lease minutes of executive sessions that were compiled 
before January 1, 1977? Section 88(1) (c) of the Freedom of 
Information Law provides access to minutes of ·gov.erning 
bodies. Consequently, if minutes of executive sessions 
compiled prior to January 1 are in existence, they are 
available under' the Freedom of Information Law since its 
enactment in 1974. 

Third, can you, as the resident of one village, gain 
access to records of another village and attend its meetings? 
With respect to t he Freedom of Information Law, as the 
Committee resolved shortly after the Law became effective, 
information made available under the Freedom of Information 
Law shall be made equally available to any person, without 
regard to status or interest. As such, your status as a 
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resident of one village has no relevance with respect to 
your rights of access to the records of another village. 
With regard to the Open Meetings Law, §93 of that statute 
states that every meeting of a public body shall be open 
to the general public. Therefore, you have the right to 
attend meetings of another village as well as those of your 
own village. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF:js 

Sincerely, 

Robert J. Freeman 
Executive Director 
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December 29, 1976 

Dear Mr. Harford: 

Thank you for your interest in the Freedom of 
Information Law and for sending me a copy of the deter
mination in Harford v. County of Onondaga. 

The Freedom of Information Law grants access to 
several categories of records {§88(1)] . including any other 
records made available by any other provision of law 
(§88(1) (i)]. One such provision of law is §51 of the 
General Municipal Law, which has long provided access to 
virtually all records in possession of or ,used by officials 
of municipal government. In addition, judicial determina
tions have stated that county community colleges are subject 
to §51 (see Cline v. Schenectad~ Community College, 351 NYS 
2d 81). Consequently, all records in possession of munici
pality are accessible unless they contain information that 
is deemed deniable pursuant to §88(7) of the Freedom of 
Information Law~ Therefore, the information that you have 
requested pertaining to sabbatical leaves is available, 
but identifying details may be deleted to protect against 
unwarranted invasion of personal privacy. Moreover, as 
stated in the Harford decision referred to above, the 
Supreme Court in Onondaga County has ruled that the infor
mation in question should be made available after having 
deleted identifying details. 

With respect to the letter addressed to you by Mr. 
J. Paul Graham, Dean of Business Affairs of' the Mohawk 
Valley Community College, l agree with your contention that 
a member of the public who has been denied access to records 
need not identify the specific provision of law upon which 
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the appeal is based. The procedures governing the right 
to appeal denial of access are found in both the Freedom 
of Information Law, §88(8) and regulations promulgated by 
the Committee, §1401.7. Enclosed for your perusal is a 
copy of the regulations. An additional copy will be sent 
to Mr. Graham. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF: js 

cc: Mr. J. Paul Graham 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Howard E. Pachman, Esq. 
County Attorney 
County of Suffolk 
Veterans Memorial Highway 
Hauppauge, New York 11787 

Dear Mr. Pachman: 

Thank you for your interest in complying with 
the Freedom of Information Law. 

The question raised in your letter pertains to 
disclosure of information concerning the shipment of 
atomic waste. As stated in your letter, "such infor
mation, in the wrong hands, could represent a serious 
danger to the public health." ' 

The Freedom of Information Law when read in con
junction with other statutes, such as §51 of the General 
Municipal Law, provides broad rights of access to govern
ment records. Although there is no specific provision 
which permits a denial of access to the information in 
question, the courts have found that, notwithstanding 
rights of access granted by the Freedom of Information 
Law, information need not be provided when on balance 
disclosure would be detrimental to the public interest 
!see e.g., Cirale v. 80 Pine Street Corp., 35 NY 2d 113, ·, 
117 (1974)]. 

However, the courts have also stated that the 
propriety of an assertion that disclosure would be detri
mental to the public interest can be made only judicially 
and that the public officer asserting the privilege must 
prove that the public interest would indeed be jeopardized 
by disclosure. Consequently, it would be inappropriate 
for me to advise that disclosure of the information in 
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question would in the opinion of a court be privileged, 
since my judgment cannot be substituted for that of a 
court. 

I regret that I cannot be of greater assistance. 
Should any questions arise, please feel free to contact 
me. 

RJF: js 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Carrol M. Martin, L.H.D. 
Executive Secretary 
Maine Chiropractic Association, Inc. 
40 Broad Turn Road 
Scarborough, Maine 04074 

Dear Mr. Martin: 

Your letter addressed to the Secretary of State 
has been transmitted to the Committee on Public Access 
to Records, which is responsible for advising with res
pect to the New York State Freedom of Information Law. 

In response to your question, there,is no pro
vision of law in New York that requires that "tax 
supported hospitals shall make patient records available 
to chiropractors upon request of the patient." There is 
a statute, §17 of the Public Health Law, which states 
that patient records under certain circumstances be 
disclosed to physicians. However, "physician" under New 
York State Law includes only doctors of medicine or 
osteopathy. As such, chiropractors do not have a right 
of access to patient records. 

RJF: js 

I hope that I have been of some assistance. 

Sincerely, 

Robert J. Freeman 
Executive Director 
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Leon W. Katz, Esq. 
Katz & Katz 
141 Central Park Avenue, South 
Hartsdale, New York 10530 

Dear Mr. Katz: 

Thank you for your interest in the Freedom of 
Information Law. 

The question raised in your letter deals 
essentially with rights of access to an "opinion" pre
pared by the Division of State Police. Having dis-
cussed the controversy with both yourself and Mr. 
Charles Labelle, Assistant Counsel to the Division, it 
appears that there is some conflict regarding the .facts 
surrounding the controversy. According to the corres
pondence attached to your letter, the Division of State 
Police issued an opinion that was disseminated to state 
police barracks advising enforcement officers that pos
session of a radar detection device is a violation of 
Section 397 of the Vehicle and Traffic Law. Based upon 
conversations with Mr. Labelle, the "opinion" was intended 
to be an "in-house" memorandum which should not have been 
forwarded to police barracks. It is his contention that 
if the memorandum was disseminated, that it was disseminated 
mistakenly. 

It is impossible to determine rights of access 
until the factual controversy is settled. However, if it 
is true that the opinion in question has been disseminated 
to state police officers and is being relied upon as a 
basis for carrying out their duties, the opinion is, ~n 
effect, a "statement of policy," which is accessible under 
Section 88 (1) (b) of the Freedom of Information Law. On 
the other hand, if in fact the opinion has not been dis
seminated and has not been used as a basis for taking 
action, its status would be advisory and, as such, there 
would be no right of access . 
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I hope that I have been of some assistance, Should 
any further questions arise, please feel free to contact 
me. 

RJF:js 

cc: Mr. Charles Labelle 

Sincerely, 

Robert J. Freeman 
Executive Director 




