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January 2, 1975 

Mr. B. Weinstock 
Weinstock, Davis, Kressel & Rothlein, P.C. 
684 Braadway 
P.O. Box 448 
Massapequa, New York 11758 

Dear Mr. Weinstock: 

1(51 

Your interest in complying with the Freedom of Information 
Law is much appreciated. 

As you may be aware, the Committee adopted regulations in 
October which became effective statewide on November 29, and the 
staff has prepared model regulations which I believe will be of 
greater assistance than my comments (see enclosed). 

There are several areas of your ragulations which in my 
opinion merit revision, expaasion or clarification. For exaJ?rPle, 
the regulations adopted by the Fire District make no feference 
to designation of a fiscal officer or a subject matter list; 
there is no specific fee schedule included; in the Comm! ttee' s 
regulations, there is no requirement that requests he made in 
writing, and the seven day response period is not "prompt 0 

pursuant to the Committee's regulations. 

Also, the list of accessible records is not sufficiently 
extensive. With regard to municipalities (including fire districts), 
perhaps Secti>on 88(l)(i) is the most important section in the 
Law. It preserves rights of access which existed prior to 
passage of the Freedom of Information Law. Section Sl of the 
General Municipal Law provides access to "all books ••• or other 
papers connected with or used or filed in the office of, or 
with any officer of" a unit of local government, including fire 
districts. Since these records were accessible under the 
General Municipal Law, they continue to be accessible p11rsuant 
to the Freedom of Information Law. 
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I hope that I have been of some assistance, and I am sure 
that the model regulations will sufficiently assist you in 
complying with your responsibilities under the Law. 

Should any further questions arise, please feel free 
to call. 

RJF/sd 

enc. 

Very truly yours, 

Robert .J. Freeman 
Deputy Couna61 
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Mr. Harvey S. Weingard 
Certified Public Accountant 
49 South Main Stteet 
Spring Valley, New York 10977 

Dear Mr. Weingard: 

January 3, 1975 

Assemblyman Eugene Levy has forwarded your letter of 
December 12 to this Committee, which has the responsibility of 
implementing and interpreting the provisions of the Freedom of 
Information Law. 

I have contacted·Mrs. Helen Kehrer, Head Clerk of the Bureau 
of Dog Licensing at the Department of Agriculture and Markets o / . 

According to Mrs. Kehrer, with whom you communicated, you requested 
a list of all dog licenses in the state with the intention of 
using such a list for commercill purposes. She in turn asked that 
your request be made in writing and responded that it is Depart-

. ment policy to withhold such information pursuant to section 88 (3).(d) 
of the Freedom of Information Law. 

I advised Mrs. Kehrer that, under section 1401.6(a) of the 
regulations ad.opted by the Committee, a request "may be oral or 
in writing," and that in my opincion, a determination to disclose 
or deny access to the records sought is a matter of discretion 
that may be decided by the agency. 

Section 88(3) of the Law states that an agency max act to 
prevent an unwarranted invasion of personal privacy, and that such 
an invasion includes: 

"d. the sale or release of lists of names 
and addresses in the possession of any agency or 
municipality if such lists would be used for 
private, commercial or fundraising purposes." 

Since your intention is to use the information requested for 
commercial purposes, the Department of Agricultare and Markets has 
the authority to withhold ·such information in its discretion. 



Mr. Harveys. Weingard January 3, 197S 

Moreover, during the conversation with Mrs. Kehrer, I 
asked whether such a list is in fact maintained by the Depart
ment of Agriculture and Markets. She replied that althought 
there is an individual card for each license, there has been 
no compilation of licenses in the form of a list. Under the 
Law, an agency has no duty to create a record to comply with a 
request. Therefore, if no list exists containing the information 
sought, the Department has no duty to prepare such a list or 
create sucl1 a record. 

Finally, if you seek to appeal, you may do so to the head 
of the agency. If he affirms the denial, you may institute 
judicial 1roceedings. 

I hope that I have been of some assistance. Should any 
further questions arise regarding the Freedom of Information 
Law, please feel free to call. 

JIP/sd 

enc. 

cc: Assemblyman Eugene Levy 

Mrs. Helen Kehrer 

~ 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Lou Tam.son 

Bob Freeman 

Town Clerk 

Section 30 of Town Law - Powers and duties of Town Clerk 

The Town Clerk of each town shall: 

s ubdi vis ion 

(1) 

(1-a) 

(2) 

(3) 

(4') 

-have custody of all records, books, papers of 
the town 

-attenG all meetings of the town board 
-keep a complete record of all proceedings at 

each meeting and of all propositions adopted 
-enter all propositlois adopted in an "ordinance 

book" 
-act as secretary to the board of commissioners 

of any improvement district when such board 
so designates 

-kee? a record in his office of all proceedings 
of every board of commissioners of i!!'.provement 
districts 

-file all deeds in office of county clerk in 
which property is locate<l and t~ereafter file 
same in his office 

-enter daily in his books a record of all monies 
received 

-file certificates, oaths, papers, etc. in his office 

-certify to the county clerk the names. addresses, 
date of appointment and term of office of all 
appointive officers, except inspectors of election 

-file the same information with the department of 
audit and control and state department of taxation 
each year by January 10 

-shall notify county clerk when vacancy in town 
office occurs 

-within five days after vacancy filled, file with 
county clerk, audit and control and department 
of taxation of name and address of person fillin~ 
the vacancy 



Lou Tomson -2- January 9, 1975 

subdivision 

(S) -before annual meeting of board of supervisors 
of the cotmty, deliver to the supervisor 
certified copies of all propositions adopted 
by the town since the last annual meeting 

(6) -affix "Town Clerk's Office" near main entrance 
to his office 

(7) - issue licenses and pernli ts 

(B) -countersigenall cheeks required to be signed by 
the supervisor, except in towns where the town 
comptroller has been created by the Clerk 

(10) -may appoint three deputies, who shall serve without 

(10-a) 

compensation unless otherwise provided by the 
board 

-where a town has no office of receiver of taxes 
and assessments, collect water rates and sewer 
rents unless the hoard has designated another 
employee to do so 

Section 36 - Collection of Taxes by Town Clerk 

subdivision 

(1) -in towns where the office of tax collector or 
receiver of taxes has been a'!>oli shed, the town 
clerk shall have the duty to collect and receive 
all state, county and town tases and assessments 

(2) -the board of supervisors of the county shall i~sue 
its warrant to the clerk for the collection of 
taxes in the town 
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Mr. Mandeville A. Frost 
Law Offices 
Marvin & Frost 
13 Montgomery Street 
Rhinebeck, New York 12572 

Dear Mr. Frost: 

January 10, 1975 

The subject of the scope of the Freedom of Information 
Law in relation to volunteer fire districts has arisen on 
several occasions. --------

In my opinion, since case law holds that a volunteer 
fire district is a governmental entity, such districts are 
governed by the Law and the regulations adopted pursuant 
to the Law. · 

To elucidate more fully, I will send you a copy of a 
sppech that I will be presenting on January 17 before the 
Capital Area Fire District Association. Hopefully, its 
contents will answer any questions that have arisen per
taining to the Law. 

RJF/sd 

~-

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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STATE OF NEW YORK 
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Mr. Henry F. Hussing 
Secretary - Treasurer 
R.F.D. #3, Box 389 
Hopewell Jct., New York 

Dear Mr. Hussing: 

January 10, 1975 

12533 

Your comments pertaining to the regulations adopted 
by the Committee are well taken. 

With reference to your first point, in my opinion, 
records such as minutes of meetings and books of account 
are subject to public access. These records, although per
haps only gentially related to the business of fighting 
fires, are fundamental to the performance of your duties. 
However, there may be items included in the records which 
relate, for example, to social activites which bear no re
lation to official duties. These items, I believe, may 
be withheld. 

In response to your second point, records dealing 
with possible violations of law may be considered in
vestigatory file used for law enforcement purposes. These 
records, therefore, are exempt pursuant to Section 88(7) 
of the Freedom of Information Law . 

. I thank you, on beha 1 f of Mr. Tomson for your kind 
invitation. In lieu of our presence at one of your meet
ings, I will send you a copy of a speech that I will be 
making on January 17 before the Capital Area Fire Districts 
Association. Hopefully, its contents will answer any 
questions that you might have. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Ron Sinzheimer 
Assistant Counsel 
Office of the Lieutenant Governor 
The Capitol 
Albany, New York 

Dear Mr. Sinzheimer: 

January 17, 1975 

There has been some confusion regarding the requirement 
that a form be completed before ~ayroll records prepared by 
the fiscal off leer of an agency can be inspect.-ed by a member 
of the public. 

Section 88(6) of the Freedom of Information Law provides 
that records should be promptly available to "any persons. 0 

and the Committee has resolved that "information accessible 
under the Freedom of Information Law shall be made equally 
accessible to any person, without regard to status or interest" 
(see enclosed). 

When a member of the public seeks access to payroll records. 
"such request may be oral or in writingu pursuant to Section 
1101.6(a) of the regulalions adopted by the Co~~ittee. Therefore. 
the requirement that an application form he completed is in the 
discretion of the fiscal officer. However, it should be noted 
that the form that may be required for members of the public is 
different from the special form that must be completed by members 
of the news media pursuant to Section 88(l){g) of the Freedom 
of Information Law (see enclosed forms). 
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I hope that I have been of so~e assistance. Should any 
further questions arise concerning the Law, please feel free 
to call. 

RJF/sd 

- enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Thomas Bergin 
Supervisor 
Town of Carmel 
Town Hall 
Mahopac, New York 10541 

Dear Mr. Bergin: 

January 21, 1975 

The Committee on Public Access to Records 
promulgated regulations governing access to records 
on October 31, 1974. As you know, these regulations 
have the force and effect of law. 

Section 1401.8 of Committee regulations requires 
that, except where fees or exemptions from fees have been 
established by law, rule or regulation prior to 
September 1~ 1974, the fee for copying a record shall 
not exceed 5 cents per page for photocopies not 
exceeding 8 1/2 by 14 inches. 

If the dollar fee per page for official minutes 
of regularly scheduled Town Board Meetings, and the fee 
for police reports, had been established by law, rule 
or regulation of the Town Board prior to September 1, 1974, 
those fees may continue to be charged. If fees have been 
established by law, rule or regulation, it would be 
helpful to advise requesters of the law, rule, or 
regulation which authorizes the fee. 

However, if the dollar fee for official minutes 
and the fee for police reports were established through 
administrative practice or policy and not confirmed by 
l~w, rule or regulation prior to September 1, 1974, 
then the Committee regulations authorizing a maximum fee 
of 25 cents per photocopy not exceeding 8 1/2 by 14 
inches are,controlling. 
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You may be interested to know that, of S24 
counties, cities, towns and villages responding to a 
questionnaire mailed by the Comrd ttee on September 25, 1974, 
62% charged less than 25 .cents for copies of a standard 
8 1/2 by 14 sheet. 

· Section 88 (2) of the Freedom of Information Law 
requires each agency and municipality to make and publish 
regulations on public access to its records, in conformity 
with general rules issued by the Committee. 

I am therefore enclosing a set of the Committee's 
regulations and model regulations governing access to 
records which you may find helpful. 

Sincerely, 

Larry Zawisza 
Municipal Liaison Officer 

Enclosure 

lbb 
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Mr. Gilbert P. Smith 
Executive Editor 
Utica Observer - Dispatch 
221 Oriskany Plaza 
Utica, New York 13503 

Dear Mr. Smith: 

January 2 3, 1975 

Please find enclosed copies of Section 677 of the 
County Law and the case of liidziewicz v. Goldin~. I 
have marked the relevant portions.o:E each. 

In both instances, it is clear that cor_onex_s' 
r~~Q!.!s and reports are accessible only to the district 
attorney, except where a court orders disclosure to a 
party showing a substantial interest in the records. 

I hope that I have been of some assistance. Should 
any further questions arise, I am at your service. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Morton G. Van Hoesen 
Administrator 
State Commission of Correction 
A. E. Smith State Office Bldg. 
P.O. Box 7034 
Albany, New York 12225 

Dear Mr. Van Hoesen: 

January 27, 1975 

Please find enclosed copies of memoranda dealing 
with unwarranted invasion of privacy and the amendments 
to the federal Freedom of Information Act. 

I believe that our meeting today was both fruitfal 
and enjoyable. Should any further questions arise, feel . 
free to call. 

RJF/sd 

enc. 

Very truly JIOurs, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Ted Demsky 
Office of the County Executive 
County Center 
Riverhead, New York 11901 

Dear Mr. Demsky: 

January 29, 1975 

Section 88(1)(1) of the Freedom of Information 
Law provides that each agency shall make available 
for inspection and copying: 

"any other files, records, papers or documents 
Tequired by other provision of law to be 
made available for public inspection and 
copying.n 

Other laws granting the public a right of 
access to records include the General Municipal Law 
(Section 51) and the Education Law (Section 2116). 

To be fully aware of the kinds of records to 
which the public has access, one must consult 
Section 51 of the General Municipal Law, and 
Section 2116 of the Education Law, as well as the 
Freedom of Information Law. 

Enclosed is a copy of the Preedom of Informa
tion Law. Section S1 of the General Municipal Law, 
Section 2116 of the Education Law, and the model · 
regulations governing access to records. 

If you have any questions, please do not 
hesitate to call at (518) 474-2791. 

Enclosures 
lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 
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Mr. Alan Nucci, Secretary 
Brighton Professional 
Firefighters Association 

P.O. Box 18083 
Rochester, New York 14618 

Pear Mr. Nucci: 

L 

February 4, 1975 

Please accept my apologies for the delay in responding to 
your letter of January 10. 

Under the Freedom of Information Law the definition of 
11municipalityn includes fire districts. Therefore, it is clear 
that fire districts are within the scope of the Law. 

Also, section 88(1)(d) of the Law provides access to "audits 
••• made by or for the agency." Consequently, if a fire district 
has in its possession records that are audits, these records 
should beaaccessible. If, however. there is no such record in 
existence, thekfi re district has no obligation under this Law 
to prepare such a record to conply with a request. 

I am enclosing a copy of the Law, the re~ulntions adopted by 
the Committee, and a speech that I gave Tecently which deals with 
the duties of fire districts under the Freedom of Information Law. 

I hope that I have been of some assistance. Should any 
further questions arise, do not hesitate to call. 

RJF/sd 
_Q_r¼. 

Very truly yours, 

Robert .J. Freeman 
Deputy Counsel 
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Mr. Robert Dimond 
 

 

Dear Mr. Dimond: 

February 4, 1975 

Mil!ta:ry ___ ~i.-~c:ttarge and separation __ _p_a_JJ~_!s may or may not be 
acce·ssible, dependfng -in •·part··upon the wishes of the individuals 
to whom the records pertain. 

First, Section 250 of the Military Law provides that a 
veteran may file and record a certificate of honorable discharge 
in the office of the county clerk. 

Second, Section 79-g of the Civil Rights Law entitled, "Filin~ 
of certificates of honorable discharge with county clerksn states: 

"a. Notwithstanding the provisions of 
any general, special or ~ocal law to the 
oontrary, any person,amjing a certificate 
of honorable discharge in the office of 
a county clerk shall haveethe ri~ht to 
direct the county clerk to keep such cer
tificate sealed. 

b. Thereafter, such certificate shall be 
made availa.hle to the veteran, a duly 
authorized agent or representative of the 
estate of a deceased veteran but shall 
not be available for public inspection." 

Presumably, if a veteran chooses not to direct the county 
clerk to seal records pertaininR to him, the records may be 
accessible. However, in the opinion of the Attorney General [Op. 
Atty. Gen. (Inf.) 173, 1965], it was not envisioned th~t such 
certificates be disclosed "purliy for commercial purposes." As 
such, in oy opinion, a clerk may in his discretion deny access to 
the certificates, even if they are not sealed. Consequently, 
since you have stated that the records in question are used for 
commercial purposes, a decision to deny access would not be im
proper, and would properly be in the cierk's discretion. 
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Mr. Robert Dimond 2 February 4, 1975 

Under the Freedom of Information Law, you may appeal a denial 
of access to the head of an agency. If he further denies access, 
your only recourse is in the courts. 

I hmpe that I have been of some assistance. Should any 
further questions arise, do not hesitate to call. 

RJF/sd 

cc: Office of the Attbrney General 
Attention: Mr. Louis Westle 

Very t~uly yours, 

Robert J. Freeman 
Deputy Counsel 



STATE OF NEW YORK 

DEPARTMENT CF LAW 

LOUIS J LEFKOWITZ 

ATTORNEY GENERAL 

ALBANY, N. Y. 1222.4 

~elephone: 474-3091 

Hon. Hillia"n L. Burke 
County Attorney for the 

county of !1adison 
i1amilton, New York 133•16 

Dear Sir~ 

February 6, 1975 

In response to your lett2r of January 23, 1975, 
concerning section 250 of tha !iilitary Law and the 
new Freedo!"ll of Information Law, I am sending you a 
copy of a latter dated Febr-~ary 4, 1975, addressed to 
Robert Oi::i.ond, signed by Robert ,1. Frel"..man, Deputy 
Counsel, Comr:tittee on Pulic Access to Records. 

Section 82 of the Public Cfficers Law established 
this Co:nmittee and de.legated to the Co;.::miitt:ce respon
sibility for advising municipalities of the applicability 
of the statute. 

I trust the Departnent of Law has been of assistance. 

Enclosure 

Very truly yours, 

LOUIS:J. LEFKOHITZ 
Attorney General 

LEWIS 5. NESTLE 
Deputy Assistant 

Attorney G.;meral 
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STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS F CJ / l-AO· 6 3 

-

Jl:;~~·;•·~EMBERS 
IE ABEL· Chairman 
ELMER BOGARDUS 

RICHARD DUNHAM 

EMPIRE STATE PLAZA TOWER - ALBANY, NF.W YORK 12223 

A. C.O'HARA 
MEMORL\J'JDUM SAL J. PREZIOSO 

GILBERT P. SMITH 
ROBERT W. SWEET November 18, 1974 

Reference: Theodore Spatz, Counsel, Department of Audit 
and Control, September 30, 1974 

EXECUTIVE DIHECTOR 

LOUIS A. TOMSON 

• 

(1) To answer your ques_tion, three issues should be considered: 

a. what records are included within Section 88(1)(a); 
b. what constitutes a "final opinion"; 
c. what constitutes an "adjudicated case"? 

(a) Section 88(l)(a) provides that agencies and municipalities shall 
make available for public inspection and copying 

"final opinions, including concurring 
and dissenting opinions, as well as orders, 
made in the adjudication of cases ... " 

It is well settled in New York that, where legislative intent is un
certain, ordinary rules of grammar will be applied to interpret a 
statute (Universal Oil Products Co .. , v. Shell Develo:t?ment Co., 301 V.Y 
64~; 96 NYS 2d 486; 93 N.E. 922; 1950; 82 Corpus Juris Secundum 682). 
When the rule is applied to Section 88(1)(a), paying special attention 

•to the placement of the commas, the following types of de~isions f~ll 
within its scope: a) final opinions made in the adjudication of cases; 
b) concurring opinions made in the adjudication of cases; c) dissenting 
opinions made in ·the adjudication of cases; and d) orders m:ad·e in the· 
adjudication of cases. 

Th~s, Se~tiori 88(1)(a) is directid only toward the judicial and quasi
judicial functions of those governmental agencies described in Section 
87(1). 

The rema1n1ng portions of Section 88(1) require disclosure of other 
classes of documents, with carefully stated exceptions. Ne other part 
of Section 88(1) refers to judicial and quasi-judicial decisions, and 
under the rules of construction, no other section would affect such 
records (McKinney's Statutes Secti-0n 240, 82 Corpus Juris Secundum 666; 
Deth v. Castimore, 245 App. Div. 156, 281 NYS 114, 135). 

Related to Section 88(l)(a) is Section 88(1) (h), which provides access 
to 

"final determinations and dissenting 
opirdons of members of the governing body, 
i f any , 0 f the a.gen Cy . . . 11 
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Section 88(l)(a) deals with opinions made in the adjudication of 
cases, such as those made by a hearing officer or by anoth~r duly 
authorized official or body. Section 88(l)(h) provides for access 
to records of any determination made by the governing body of. an 
agency. 

(b) For purposes of §88(l)(a), what constitutes an "adjudicated 
ca·se"? 

The word "final" is both an ordinary word with a common usage and 
a term of legal art with a;precise meaning. 

Webster's Standard New World Dictionary defines "final" as "last, 
conclusive, definitive." In contrast, Black's Law Dictionary 
(pg. 7 5 7) says that lffinal" means: "not interlocutory". (Johnson 
v. New York, 48 Hun. 620, 1 NYS 254, 1888). Bouvier's Law D1ct1on
~ (pg. 1220) defines Hfinal'' as "so!'lethiri.p.: which puts an end 
to the immediate proceedings; that which determines- a substant1 ve 
or adjective point or matter.ri This approach has been followed 
by the New York courts (In Re Bailey, 291 NY 534, 40 NYS 2d 746, 
50 N.E. 2d 653, 1943). 

In general, words used in a statute are to be given their usual 
and commonly understood meaning, unless it is plain from the statute 
that a different meaning is intended (82 Corpus Juris Secundum 639, 
In Re Winters Will, 277 App. Div. 24, 98 NYS 2d 312, 1950). One 
indication of intent to employ a different meaning is the use of 
a word with a well established technical meaning. In such cir
cumstances, the meaning of the word which gives effect to the 
manifest intention of the legislature and which avoids unreasonable 
results should be used (A:p~lication of Carns, 181 Misc. 1047, 43 
NYS 2d 497, 1943, McKinney s Statutes §233). 

In this instance, using the common and ordinary meaning of "final" 
would produce an unreasonable result. A simple example illustrates 
this conclusion. Many stat·e and municipal agencies which have 
judicial and quasi-judicial powers use multi-level administrative 
procedures. The common meaning of "finalrt in this context would 
deny access to all opinion.s and orders except those made in con
nection with the highest agency determination contrary to common 
agency practice. In addition, Section 88(10) expressly intends to 
preserve existing rights of access. Clearly, the use of the co~mon 
meaning of "final" would produce an unreasonable result. 

If the legal definition of "final" is used, a much more sensible 
res~lt.is produced~ Us~ge of this definit;on allows acGess to ooinion 
and orders made at each stage ~f the adjudicatory process. Clearly 
this is the meaning contemplated by the legislature.· To construe 
the language in any other way would frustrate the overall purpose 
of the Freedom of Information Law. 
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(c) For purposes of Section 88(l)(a). what constitutes an 
"adjudicated case n? 

Although a term of legal art, 11 adjudication" has no precise defi
nition. Adjudicatory power is the power to determine the rights, 
duties, and obligations of specific inrlividuals, either alone or 
as members of a specific class. In contrast, rulemaking powers 
involve decisions or determinations in the broadest sense, con
cerning persons generalll_ rather than as specific individuals or 
members of a specific class (1 New York Jurisprudence 399). 

Courts have customarily sub-divided adjudicatory powers into two 
categories - judicial (New York State Guernse Breeders' Co-o . 
v. Noyes, 284 NY 197, 22 NY 2, 30 N.E. 1, 1 40 an 
quasi-judicial (Ko ec v. Buffalo Break Beam-Acme Steel & Malleable 
Iron Works, 304 NY 65, 15 NY 2d 8 9, 10 N.E. 2d 12, 1956 . 
The differences between the two categories are technical and in
distinct; to distinguish between the two for purposes of Section 
88(l)(a) would serve no function. 

Procedures effected pursuant to the exercise of adjudicatory power 
in judicial and quasi-judicial proceedings are characterized by 
requirements of due process (1 New York Jurisprudence 404) and 
judicial review of decisions, whether or not they are contemplated 
by statute (1 New York Jurisprudence 407) . 

Section 85 of the Law declares that the public should have un
impaired access to government records; therefore to give full 
effect to the intent of the legislature "adjudication" as used 
in 88(l)(a) should be interpreted to provide maximum access to 
records, including records of both judicial and quasi-judicial 
proceedings involving individuals, either alone or as members 
of a specific class. This result is consistent with case law 
and the rules of statutory construction (McKinney's Statute~ 
Section 92, 92 Corpus Juris Secundum 593, Guardian Life Insurance 
of America v. Chapman, 302 NY 226, 97 N.E. 2d 877, 1955). 

(2) Section 88(l)(b) of the Law provides that statements of policy 
and interpretations adopted by the agency including certain under
lying materials are available for public inspection. 

There is no New York case, but federal courts have dealt' with'. 
the issue. Cuneo v. Schlesinger·· ( 484 · F. 2d 1056 [D. C. ·Cir. 
1973]; cert--:cfen., __ ,...U.S.· 7 is pertinent. A subordinate 
agency of the Defense Department known as the Defense Contract 
Audit Agency (DCAA) audits all defense contracts in accordance 
with the DCAA audit manual to determine whether contractors are 
performing pursuant to the Armed Services Procurement Regulations. 
At first, Cuneo sought inspection of the entire manual, but on oral 
aroument before the circuit codrt the request was narrowed to in
cl~de only so-called "secret law." In remanding the case to the 
district court to determine if any portions of the Manual were 
accessible, the court said (at pg. 1090): 

"There does not appear to be any disagreement 
between the parties regarding what the nature of 



• 

• 

-4-

the 'secret law" being sought actually is. The portions 
sought by appellant, which the Government agrees should 
be made available if they actually exist, are those 
which either create or determine the exte~t of the 
substantive rights and liabilities of a person affected 
by those portions. Information which falls within this 
definition would include, for example, guidelines for 
what costs would be allowed under ASPR, and rules or 
interpretations dealing with other substantive laws." 

Although the effect of Cuneo cannot be adequately measured as yet, 
its broad definition of "statements of policy and interpretations" 
in terms of their effect on a person's substantive rights and 
liabilities is consistent policy of maximum access adopted by the 
federal courts and the Committee on Public Access to Records. 

In Tax Anal sts and Advocates v. I.R.S. (362 F. Supp. 1298 [1973]), 
pla1nt1 s soug t unpu l1s e letter rulings, technical advice 
memoranda, and communications and indices relating thereto. A 
letter ruling is a written statement issued to a specific taxpayer 
by the Office of Assistant Commissioner in which interpretations 
of the tax laws are made and applied to a specific set of facts. 
A taxpayer may rely on such a statement only if it is issued specifi
cally to him. A technical advice memorandum is similar to a letter 
ruling, but it is issued directly to a district director of the 
IRS. The taxpayer involved receives a copy of only the substantive 
portion of the memorandum. These letter rulings and memoranda are 
divided by the IRS into two s~parate files, a "historical" file 
for ~hose which relate to only one taxpayer and a "reference" file 
for those which are kept for use in future determinations. The 
IRS argued that the words "interpretation .•. a.d0pted by the agency" 
meant "precedent," thereby excluding those rulings and memoranda 
which the agency had no intention of employing in future cases. 
In rejecting this argument, the court said. (at p_. 1301): 

"Policy and interpretations adopted by the 
agency are to be disclosed. There is no basis 
in the statutory language to support Defendant's 
contention that this means only interpretations 
which will be cited and relied upon by the agency 
in the future. The statutory language is not 
so limited. All interpretations are to be dis
closed. The court finds no ambiguities in the words 
"adopted by the agency." The ordinary meaning 
of these words reaches any interpretation issued 
by the agency or its delegates acting within the 
scope of their authority ... It matters not that the 
interpretation is never again cited or relied upon 
by the agency or anyone else, for this cannot 
obliterate the fact that the interpretation was 
once adopted by the agency and thereby came within 
the express terms ·of the Freedom of Information Act.q 



• 

• 

-5-

Sterling Drug Inc. v. FTC (450 F 2d 698 [D.C. Cir. 1971]) involved 
an alleged violation ot the Clayton Antitrust Act. Plaintiff 
sought to inspect various records pertaining to defendant's settle
ment of a similar case. In remanding to determine whether any of 
the requested records prepared or is~ued by the Commission were 
final orders, opinions or interpretations within the statute, the 
court stated {at p. 7-08): 

"These are not the ideas and theories which go 
into the making of the law, they are the law it
self, and as such should be made available to the 
public. Thus, to prevent the development of secret 
law within the Commis~ion, we must require it to 
disclose orders and interpretations which it actually 
applies in cases before it." 

In a concurring and dissenting opinion, Chief Judge Bazelon 
said (at p. 714): 

'' •.. I insist that the Act does require disclosure 
where the memoranda reveal opinions or policy state
ments which provided the basis for the administrative 
action in question •.. !£ these memoranda were in fact 
treated as having been adopted by the agency ... the 
statute would clearly require disclosure even though 
the documents were never referred to in other Commission 
memoranda. Indeed the court recognizes that a particular 
document must be disclosed if it was adoEted by the 
Commission, regardless of how that adoption is indicated." 

In all three cases, by broadly defining "interpretations adopted 
by an agency" courts have included all interpretations of law 
adopted by an agency regardless of how many times they are applied, 
in what form they appear, or how they are adopted~ 

In light of federal case law and the legislative intent of the 
New York s.tatute, construing "statements of policy and interpre
tations adopted by the agency" to include only the general 
"Directive Principles of Department Policy," contained in the Audit 
and Control General Administration Manual, is overly narrow. 
"Statements of policy and interpretations adopted by the agency" 
should be interpreted more broadly, granting access to records 
which contain "secret law 11 that is relied upon by agencies in 
dealing with members of the public. If this "secret law" may be 
used by an agency in its treatment of the public, the public should 
in effect be put on notice of its existence by providing an 
opportunity for access. 

(3) Section 88(l)(e) of the Freedom of Information Law provides 
that "administrative staff manuals and instruction to the staff 
that affect members of the public" shall be made available for 
public inspection. 
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Are some administrative staff manuals, such as the Department 
of Audit and Control's a~diting manuals, which do not directly 
affect members of the public unavailable? 

Would effectiveness of these auditing manuals and the procedures 
they describe be destroyed if they are made available? 

The New York courts have never considered this issue, but the 
federal courts have done so in construing a similar provision 
in the federal Freedom of Information Act (5 U.S.C.A. Section 552 
[a][2][C][l967]). In Cuneo v. Laird, supra, the court held 
that: 

"To require the Government to make public to 
Defense Contractors the non-public portions of the 
Contract Audit Manual would be comparable to re
quiring one football team to give its "play-book" 
to the opposing team before the game. 

With the knowledge of the procedure set forth 
in the non-public part of the Manual a defense 
contractor, whose complete honesty left something 
to be desired, could claim unallowable costs in 
areas likely to receive little attention, remove 
supporting data of a damaging nature in areas sub
ject to scrutiny and., otherwise, take steps that· 
might well result in bilking the Government, and 
hence the taxpayers, of hundreds of millions of 
dollars .on Defense Contracts." 

The opinion expressed by the court has not been·shared by the 
judges in two other major cases, Stokes v. Brennan (476 F. 2d 
699 [5th Cir. 1973]) and Hawkes v. Internal Revenue Service 
(467 F. 2d 787 [6th Cir. 1972]). In Stokes, plaintiffs sought 
Occupational Safety and Health Act training manuals used to in
struct O.S.H.A. compliance inspectors. In.Hawkes, plaintiff 
had been indicted for tax fraud, and in a separate civil action, 
he sought certain documents under the Freedom of Information Act, 
including copies of documents pertaining to an audit of his tax 
returns and specified portions of the Internal Revenue Manual 
relating to the examination of returns, interrogation of tax
payers by agents of the Service and other materials which he felt 
would be useful in preparing a defense. 

In each case, the court compared the two legislative reports 
describing the purpose of the applicable section. The House Re
port No. 1497 states (at p. 7-8): 

"[A]n agency may not be required to make avail
able those portions of its staff manuals and in
structions which set forth criteria or guidelines 
for the staff in auditing or inspection procedures, 
or in the selectibn and handling of cases, such as 
operational tactics, allowable tolerances, or criteria 
for defense, prosecution, or settlement of cases." 



• 

• 

-7-

The Senate Report No. 813 states (at p. 2): 

"The limitation of the staff manuals and 
instructions affecting the public which must 
be made available to the public to those which 
pertain to administrative matters rather than 
to law enforcement matters protects the traditional 
confidential nature of instructions to Govern-
ment personnel prosecuting violations of law in 
court, while permitting a public examination of 
the basis for administrative action." 

The courts in both Stokes and Hawkes adopted the Senate interpre
tation and essentially concurred in their findings. In. Hawkes, 
the court said (at p. 795): 

"It was obviously not the purpose of the 
Information Act to exclude from compulsory dis
closure all material which might eventually affect 
the law enforcement process. Rather, it would seem 
logical to assume that the intent of the limit on 
(a) (2) (C) was to bar disclosure of information which, 
if known to the public, would significantly impede 
the enforcement process (emphasis adaed). 

Law enforcement is the process by which a society 
secures compliance with its duly adopted rules. En
forcement is adversely affected only when information 
is made available which allows persons simultaneously 
to violate the law and avoid detection. Information 
which merely enables an individual to conform his 
actions to an agency's understanding of the law applied 
by that agency does not impede law enforcement and is 
not excluded from compulsory disclosure under (a) (2) (C) 
(emphasis added). n 

In Stokes, the court said (at p. 702): 

"Secrecy can be justified in such a case as 
the one at bar only to the extent that it protects 
policies governing enforcement methods which, if dis
closed, would tend to defeat the purpose of inducing 
maximum voluntary compliance by revealing classes or 
types of violations' which must be left undetected or 
unremedied because of limited resources." 

The opinion in Tax Analysts, discussed previously, is also con
sistent with the thrust of the Senate Report. Furthermore, it 
appears that auditing manuals in question are comparable in many 
respects to.the letter rulings and technical advice memoranda de
scribed in Tax Analysts. If the state;courts interpret the new 
law consistently wiflitn.e federal courts' interpretation of the 
federal act, it is probable that the manuals, or portions of them, 
will be accessible to the public as statements of policy. 

The weight of federal case law in this area favors disclosure of 
the materials in question. 
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(4) Section 88(6) requires agencies to honor requests only to 
produce identifiable records. \fay an agency deny access to records 
because a person seeking access is unable to identify a record 
sufficiently for the a~ency to act? _ · 

Secondly, must an agency comply with requests for an unmanageahle 
block of records such as all contracts or vouchers of a particular 
year or years held by an agency? May an agency properly limit 
acce_ss by precluding persons from combing through masses of un
related records? 

(a) Section 88(6) of the Freedom of Information Law provides for 
prompt access to records upon receipt of a "request for identifiable 
records made in accordance with the published rules.~." In addition, 
Section 1401.6(d) of the regulations of the Committee on Public 
Access to Records states: 

11 So that agency and municipal personnel can 
locate records within a reasonable period of time, 
a request for access to records should be sufficiently 
detailed to identify the records. Where possible, 
the requester should supply information regarding 
dates, titles, file destgnations or other information 
which may help identify the records.u 

If the person seeking disclosure does not know the precise con
tents of the records sought and has limited ability to describe 
the records with any high degree of particularity, it is incumljent 
upon agencies to provide assistance and information concerning 
the location and identification of records (Vaughn v. Rosen, 484 
R 2d 820, CA DC, 1973). 

New York has recognized the difficulties which a requester faces 
and has given the agencies numerous responsibilities for furnishing 
assistance. Section 88(4) provides that each agency shall create 
and maintain a current, reasonably detail . .ed, subject matter list 
of its records. This requirement is elaborated in Section 1401.6(c) 
of the regulations, which sets standards for updating the list and 
for the degree of detail which the list should have. Other sections 
of the statute and regulations provide additional help for the re
quester, regarding hours,· locations, and the personnel to assist 

•him. 

Section 1401.6(c) specifies that the subject matter list "shall 
be sufficiently detailed to permit the requester to identify the 
file category of the records sought." Section 1401.6(e) provides 
that "a request for any or all records falling within a specific 
category shall conform to the standard that records be identifiable." 
Also, Section 1401.2(b) (2) requires that agency personnel "e1ssist 
the requester in identifying requested records, if necessary." 
Taken as a whole, the statute and regulations attempt to give the 
requester as much help as possible in meeting the requirement that 
a request be identifiable. Presumably, with the assistance described, 

the request will become as specific and identifiable as possible. 
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Prior to passage _of the Freedom of Information Law, a request 
had to conform to the ."reasonable" regulations and rules of 
the officer having custody of the records. What was "reasonable" 
was a matter of interpretation in light of all circumstances 
and objectives to be achieved (Chambers v. Kent, .201 NYS 2d 439 
Sup. Ct., Special Term, Nassau County, 1960). Generally, a ' 
regulation concerning requests for access to records was ''reason-
abl~". if it did not result in undue hardship on the public · 
off1c~al (Sears Roebuck & Co. v. Hort, 202 Misc. 43, 107 orderly 
function of the office (Sorley v. Lister, 33 Misc., 2d 471, 218 
NYS 2d 215~ Sup. Ct., Special Term, Nassau County, 1961). The 
standards formulated by tnese cases are vague, were created he
fore the enactment of the Freedom of Information Law, and are 
no longer relevant because of the radically altered statutory 
scheme of the new Law. 

The Federal Courts have had the ·opportunity to consider what con
stitutes an "identifiable" record. Like the New York law, the 
Federal Act requires that a request must be for !fidentifiable" 
records [Section 552(a)(3)]. It also requires that all govern
mental agencies make and maintain a current subject matter index 
providing identifying information to the public listing records 
created after the effective date of the Act . 

In Bristol-Myers Company v. FTC (CA DC, 1970, 424 F 2d 935), Chief 
Judge Bazelon stated that the statute requires a reasonable de
scription which would enable a government employee to locate a 
requested record without undue hardship. The decision also ~eld 
that an agency could not require a so strict degree of particularity 
as to result in withholding of records. 

Numerous Federal cases since 1970 have clarified the policy embqdied 
in the Bristol-Mters decision. The Circuit Court of Appeals for 
the District ofolumbia held that the Federal Freedom of Informati~n 
Act did not require that a person requesting records supply the 
agency with a complete and specific description. Part of the re:
sponsibility for identifying records is on the agency and the 
requester need only provide sufficient information to permit the 
agency to accomplish this.duty (National Cable Television Association 
Inc. v. FCC, 479 F 2d 183, CA DC, 1973). . 

Chief Judge Bazelon, speaking for the court offered some general 
guidelines regarding the issue of identifiability: 

"Once a request has been made as speci fie 
as an agency's public statements permit: (1) if 
the agency has previously identified the class or 
category of documents in the normal course of its 
affairs, it must produce them in response to any 
request phrased in terms of that class or category, 
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and (2) if the agency has never segregated that class 
or category, production may be required where the agency 
may be able to identify that material with reasonable 
effort" [National Cable Television Association, Inc., 
supra). 

This statement represents the most recent and direct opinion concerning 
request for records. Due to the similarity of the two statutes,.it is 
probable that the opinion will be of substantial precedential value. 

If a requester cannot meet the standards, an agency may properly deny 
his request. The requester may then. utilize the appeal processes of 
Section 88 (8) of the Law and Section_ 1401. 7 of the regulations. 

(b) May an agency limit access where· the applicant's request encompasses 
a very large group or block of records? 

New York courts have held that inconvenience is not so detrimental to 
the government as to preclude access (New York Post v. Moses, 12 A.D. 
2d 243, 210 NYS 2d 88, Appellate Division, First Department, 1961, Rev'd 
on other grounds, 10 NY 2d 199, 219 NYS 2d 7, N.E. 2d 709, 1961). 

There is no provision in the Law or regulations stating that access 
to records shall be~denied because a large number of items have been 
requested, even though compliance may cause hardship to the agency • 

At common law, under previous access statutes~ and under Section 88(2), 
agency officials have been authorized to promulgate rules and regulations 
governing procedures for granting access. However, case law holds that 
it is proper for an official to use his rule-making authority to pre
vent disruption of the orderly functioning of his office (Sears Roebuck 
& Co. v. Hoyt, supra). The courts have generally held that examination 
proceed in "orderly and chronological fashion" (Sorley v. Lister,. 33 
Misc. 2d 471, ·218 NYS. 2d 215, Sup. Ct., Speci:al Term, Nass~u County, 
'1961). .. . 

In addition, there is case law under the federal act holding that an 
agency is justified, when dealing with a request for a large quantity 
of records, in scrutinizing the request with greater care to limit the 
number of records sought without denying rights to access (Irons v. 
Schuyler, 465 F. 2d 608, CA DC, 1972, cert. den. 93 Sup. Ct. 682, 1973). 
This decision has been interpreted to permit an agency to require an 
applicant to identify the records he sought with a greater degree of 
particularity than a mere description of a broad and extensive class 
of documents. (Sears v. Gottschalk, 357 F. Sup. 1327, DC Va., 1973). 
The requirement is intended to result in submission of several smaller, 
more manageable requests in lieu of one large request. 

Under the law, an agency may not deny a request based on the quantity 
of records sought, and therie is no restriction which forbids "fishing 
expeditions·." 
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(S) Section 88 of the Act contains nine subsections which list the 
categories of accessible records. Only subsection (b), which re
lates to statements of policy and interpretations, is modified by the 
words "and any documents, memoranda, data, or other materials con
stituting statistical or factual tabulations which led to the formu
lation thereof." The quoted phrase does not modify any of the other 
sections. According to the rules of construction, 

"It is an elementary rule ... that when a definite 
provision is made with reference to one particular 
subdivision of a section of the law dealing with the 
identical subject matter as the other subdivisions 
thereof, and a similar reference is omitted from the 
other subdivisions thereof as well as from all the 
rest of the section, the paiticular reference is in
tended to apply solely to the subdivision in which it 
is contained and to exclude its application from all 
of the rest [Cannon v. Towner, 70 NYS 2d 312, 313 (1947), 
see also, Conklin v. Jablonski, 67 Misc. 2d 286, 324 NYS 
2d 264 [Sup. Ct. Nassau Cty., 1971] and McKinney's Statutes 
Section 254 (McKinney 1971)]. 

(6) Section 88(6) also requires agencies to provide one or more tran
script-s ·cf records upon request, and to make certifications with re-
spect thereto. There are certain records of the Department, particularly 
audit reports, which should be r~ad in their entirety to have a full 
understanding _of their meaning and imp_ort_. It is well known ·that 
excerpts from such reports, that have·been·selectively extracted, 
have the potential of creating a picture that is at variance with the 
report when considered in its totality. Because of that potential, 
there is the danger that a person, for whatever motivation, will in
tentionally make such extractions from a report and present them to 
others as ultimate or final conclusions of the Department complete 
in themselves. 

(a) May an agency refuse to make copies of a portion of a document to 
prevent the portion from appearing out of context? 

There is no provision in the Law or the regulations or judicial decision 
which permits denial of access or copies of records because only a 
portion of the record is sought. 

The Committee cannot "legislate" what would be a new exemption. Even 
if an entire document is provided, there is no guarantee that certain 
of its parts would not be quoted out of context. Consequently, an agency 
may not refuse to produce a copy of only a portion of a record. 

(b) When an agency supplies a copy of only a portion of the entire 
record, may the agency stamp the copy with a notice to the effect that 
the ·copy does not represent a copy of the complete orig~nal record? . 
Section 88(6) provides that upon request for identifiable records and 
paynent of, or offer of payment, of allowable fees, an agency s~all make 
one or more transcripts therefrom, and certify to the correctness thereof. 
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Although a copy of a document may be incomplete, it is nonetheless a 
true copy, and therefore should be certified. An agency may certify 
a copy and concurrently stamp the record with a notice that the copy 
does not represent the record in its entirety. Inclusion of a notice 
of this nature would serve the dual purpose of protecting the agency 
in the public eye, and protecting the public from being misled. 

(7) The Law recognizes no distinction between a "primary repository" 
and a "secondary repository" of records, and there is no case law on 
the matter. 

If an agency is one of two or more legal custodians of a record, it 
has the same duties under the Law as the other agencies. There is no 
provision in the Law or regulations·which permits public access to 
records in possession of one agency to be conditioned upon approval of 
another agency. Each legal custodian is responsible for knowing which 
of its records are accessible and which are not. 

There is nothing in the Law to prohibit officials of one agency from 
consul ting with those of another. :: Section 1410 ·. 6 (b) (,2) enables an. agency 
to delay a decision to grant or deny access. Acting pursuant to this 
provision, an agency could obtain from another agency the added infor
mation necessary to make a decision. Perhaps consultation would be 
beneficial to determine the confidentiality of a record with which one 
official is more familiar than another. In any case, if Audit and Con
trol denies access to a record o.n the recommendation of another agency, 
the appeal would still be taken to the person designated by Audit and 
Control to hear appeals. Also, since reasonable men may differ, reason
able records access officers may also differ. Although implementation 
of the Law should be uniform, there is no guarantee that it is or that 
it will be. . 

(8) Telephone requests and requests by mail are not.specifically con
sidered in either the Law or the regulations. Similarly, there is no 
statement regarding on site inspection or copying of records. Never
theless, it is clear that agencies and municipalities are not at co~plete 
liberty to formulate the policies and procedures regarding these kinds 
of !~~~:,s!~· 

Section 88(10) of the Law and 1401.6(a) of the regulations preserve 
all rights of access that existed prior to enactment of the Freedom 
of Information Law. Therefore, where requests had been accepted by 
mail or phone prior to September 1, 1974, agencies should continue 
to accept these requests to comply with the spirit of the Law. 

This is consistent with Section 1401.6(a) of the regulations which 
prescribes that a request may be oral 6r in writing. There is no 
requirement that requests be made in person, and to require on site 
requests only would violate the spirit of the Law . 
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With regard to inspection of records, a different conclusion is reached. 
Case law holds that any inspection of documents must be made in the 
offices of an agency, because the public official responsible for main
taining the records is not permitted to surrender them from his custody 
[Sorley v. Lister, 33 Misc. 2d 471, 218 NYS 2d 215 (1961)]. 

This restriction should not apply to requests for copies of specified 
records made by mail or telephone. The custody of the records is never 
threatened, and an agency should comply with these kinds of requests. 

(9) The Freedom of Information Law makes no provision relating to the 
length of time records must be kept, but other statutes may govern the 
length of time that records must be .preserved (See Section 44(2) of 
Executive Law). Requests for records which still exist must be honored 
regardless of the age or utility of the records. 

The Law makes no distinction between .a member of the public ·interested 
in current government practices, a historian, or even a person motivated 
merely by curiosity, and all should be given equal access to records . 
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Mr. Robert Gollnick, President 
New YDrk State Professional 

Fire Fighters Association, Inc. 
Executive Office 
1 Columbia Place 
Albany, New York 12207 

Dear Mr. Glllnick: 

February 4, 1975 

First. I would like to apologize for the delay in responding 
to your letter of January 8, 1975. 

The Insurance Service Organization contracts with insurance 
companies and has no contact with the State Insurance Depart~nt. 
Nevertheless. the surveys that you are seeking may be accessible 
if they are in the possession of municipalities. 

As I stated in our conversation, the surveys in question are 
probably in the nature of an audit. ''Audit" may be d•fined not 
only as a financial review, but also as any examination in general. 
As you know, audits are accessible under the Freedom of Information 
Law. 

If it is argued that the surveys are not audits, they may be 
accessible via a different route. The Freedol"l of Information Law 
preserves all existing rights of access granted under existin~ 
law. Specifically, Section 51 of the General Hunicipal Law grants 
access to 

"All books of minutes, entry or account, 
and the books, bills, vouchers, checks, 
contracts or other papers connected with 
or used or filed in the office,of. or with 
any officer, board or commission acting 
for or on behalf of any county, town, 
village or municipal corporation in this 
staee which possesses the power to levy 
taxes ••. " 



Mr. Robert Golliick 2 February 4, 1975 

This statute grants access to any taxpayer or registered voter. 
However, the Freedom of Infornation Law expan,~.s this ri~f'1t of 
access to "any person." 

Consequently, if the surveys are in the possession of or 
used by any unit of local government, they may be accessible. 

I hope that I have been of some assistsnce. ~hould any 
further questions arise, feel free to call. 

RJFfsd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



February 4, 1975 

Mr. Isidore Allen Hanover 
 

 

Dear Mr. Hanover: 

I regret that I can only reaffirm what Mr. Tomson stated in 
his letter to you of December 3, 1971. 

There is little question that the New York City Off-Track 
Betting Corporation falls within the scope of the Freedom of 
Information Law. The Law defines "agency" as 

"any stat~ or municipal board, bureau, 
commission, council, department. public 
authority, public corporation, division, 
office or other governmental entity per
forming a governmental or proprietary 
function for the state of New York or 
one or more municipalities therein." 

Assuredly, OTB performs a governmental function. 

In m)cyopinion, you should appeal to the head of the agency, 
or the person designated by him, who must inform you of his 
decision in writing within seven business days of receipt of 
your appeal {see enclosed a copy of the regulations adopted hy 
the Committee which have the force and effect of law throughout 
the State). 

If you are denied access to the recoTds sought on appeal, 
your only recourse is the initiation of a judicial proceeding. 

, I hope that I have been of some assistance. Should any further 
questions arise, please wTite again. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Robert B. Loew 
Behrens and Loew 
Attorneys-at-Law 
P.O. Box 698 
Melville, New York 11746 

Dear Mr. Loew: 

February 4, 19 75 

I would like to apologize for the delay in respoiding to 
your letter of January 16. 

41 There are several issues involved regarding the question 
of access to a list of teachers' names and addresses. First, 
the Freedom of Information Lro, provides access only to existing 
records. Therefore, if the school district has compilcc n0 

such list, there is no obligation under the Law to do so to 
comply with a request. 

However, if the district has conpilcd such a list, it r;,ay 
be accessible pursuant to section SS(l)(d) of the Law, which 
provides access to factual tabulations and section 88(l)(i), 
which preserves rights of access to records u.'1.der any existing 
law. In the case of a school district, section 2116 of the 
Education Eaw is applicable. It provides that all records ~e
longing or appertaining to a school district are accessible to 
qualified voters of the district. The Freedom of lnfornntion 
Law expands th~s riRht of access to ·1 any person," and not only 
to qualified voters of the district. 

With regard to Section 8S(3)(d) of the Law, release of such 
a list may be considered an unwarranted invasion of personal 
privacy. However, the utility of this prevision is lir.dtecl to 
consideratio:1 of your inquiry. Payroll infor~ation, which in-
cludes enployees' na~es, addresses, titles and salaries, is 
specifically accesssi'!Jle under 83(1) (c.?:) of the Law. ~loreover, 
the Conraittee has rP-solved that this infomation is accessible to 
any person. The feferance to t~e news ~edla is included in the 
La~ to elininate barriers that previously operated to ieny access, 
such as the prerequisite in section 2116 of the Education Law 
that access to records need only be granted to qualified voters 
of the district. Furthemore, section 8S(l)(g) reflects t~e 
idealthat some invasions of personal privacy may not be "unwarranted. 1 
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Consequently, any person> without regard to status or interest, 
has a right of access to payroll records. Presumably> p:iyroll 
records contain infomation sinilar to that in the rem.tested list. 
However, in providing access to payrol 1 in fomati on, the l.a~-1 is 
silent as to which n.ddress, ho:::!e or business. s;\ould be inclu,le<l. 
In my opinion, in disclosing this infor-mation. you nny in your 
discretion includ'3 either the hone or business address. nv in
cluding the business aJdress, SOr'.e of the priV3CY objections ttl$'.!~t 
be overcome. 

I have also contncted the Pu::>lic Employee<; Relations 'Roar<l in 
relation. to your inquiry. The Fair Ertploymeat Act (also 'known as 
the Taylor Law) does not deal with the issue. 

I hope that I have been of sone assistnnce. Should any further 
questions arise, please feel free to C3ll. 

RJF/sd 

Very truly yours. 

Robert J. Freenan 
Deputy Counsel 



' 
Ransom Pratt 
Law Offices 

Fehruayy IO, 1975 

403-4 First National 
Bank Builiing 

Corning, New York 14830 

I apologize for the delay in responding to your letter 
of January 6. 

The Committee has promulgated regulations pursuant to 
its authority under section 88(9)(a)(ii) of the Freedom of 
Information Law. the regulations becaJT1e effective on 
~ovember 29, 1974, and they have the force and effect of Law 
with regard to every unit of government in the state. 

With reference to f~ section 1401. 8 of the regulations 
(see enclosed) states that fhe fee permitted to be charged 
under the regulations shall govern 

"[E]xcept where fees or exemptions 
fro~ fees have been established 
by law lt rule o:r re~ulation 1>rior 
to September 1, 19 7 4 •.• " 

Consequently, the fee provisions of the Tegulations are 
applicable to units of governm~nt which had not officially 
established fees by law, rule or regulation before September 1, 
1974. 

Section 66 of the Public Officers Law, which was renealed 
by enactment of the Freedom of Information Law, enabled public 
officers to charge uat the rate allowed to a county clerk for 
a similar service~ if no fees were expressly allowed by Law. 
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However, since section 66 hns been Tepealed, in my opinion, 
if a public officer had not charged ~ursuant to law, rule 
or regulation, he may no longer charge at the rate eflowed 
by the county clerk; he must now charge a fee consistent 
with the Committee's regulations. 

With regard to court records, in many instances, fees 
have been provided by Law (see e.g. section 8021 of the 
CPLR) or by the rules of the appellate division. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to call me. 

RJF/sd 

enc. 

Very truly yours, 

Robert .J. Freeman 
Deputy Counsel 



-

February 10, 1975 

Mrs. Audrey Warne 
 

 

Dear Mrs. Warne: · 

I apologize for the delay in responding to your leteer. 

With regard to your question, the Freedom of Infomation 
Law does not require that offers made by a public employer 
during the course of collective ne~otiatio~s be disclosed to 
the public before the conclusion o bargaining. Several New 
York cases have held that documents pertaining to transactions 
which are "substantially inchoate or incomplete" may be with
held from public scrutiny on the ground that premature disclosure 
might be harmful to the public interest (ff. Sorley v. Clerk 
et a1·. of the Inconorated Village of Rockville Centre, ~O 
App. Div. 2d 822, 2 NYS 2d 575, 1958, smith v. Elliott, 61 
Misc. 2d 163, 305 NYS 2d 94, 1969). Collective bargaining, the 
process of arriving at a final labor contract, is cleaTly an 
"inchoate and incpmplete" transaction, and premature distlosure 
might harm the public interest by disrupting the normal course 
of negotiations. 

In addition, the Court of Appeals, the state's highest 
court, recently held that certain documents need not be disclosed 
due to a "public interest" privilege of nondisclosure (Cirale 
v. 80 Pine Street Corp., 35 NY 2d 113, 359 NYS 2d 1). It would 
be appropriate to invoKe this principle in relation to records 
which if disclosed might impair the functions of government or 
prove detrimental to the public interest. Discovery of offers 
during negotiations might restrict a public employer's capacity 
to carry out its labor relations functions. Therefore, this 
principle could be applicable. 
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Moreover, the Freedom of Information Law grants access 
to existing records. If bargaining is conducted orally, and 
there is no written record' created, a u.~it of government has 
no duty to create a record to comply with a request. Since 
I am not familiar with the details of the negotiations I can 
only conjecture that they are being conducted partly with 
written documentation, and partly orally. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to call. 

R.JF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



• 

February 10, 1975 

:-:r. Lewis P. Fons 
Editor & Publisher 
The patriot 
51 East State Street 
:•:cllsville, New York 14895 

Dear Hr. Fons'L 

I apologize for the delay in responding to your letter 
of January 10, 1975. 

With regard to your inquiry, as you are a~are, the 
Freedom of Information Law provides access to poli-C.!L.hloJters 
and bookin~ _records. In ny oninion, a.rguahly the cor:plain_t __ 
forras to which yoti have referred P3Y also b~ accessible. 

In addition to the categories of recorJs which are 
specifically accessible, the Law preserves all rights of access 
granted by existing law, huth s t::i. tutory ar.d dee is i.onal. One 
such preexisting statute is section 51 of the General 'Iunicipal 
Law, which grants access to 

"(A]ll books of ninutes, entry or 
account, and the hooks, bills, 
vouchers, checke$ contracts or 
other papers connected with or 
used or filed in the office of, or 
with any office, board or co□Mission 
acting for or on 1:>eh.tl f of nny 
county, town, vi llnge or J'.'\unicipa.1 
corporation in tl\is state or any 
body corporate or bt¾er unit of 
local govern~ent in this state 
which ':las the pow~r to levv taxes ..• " 

Since the Freedon of Infor~ation Law preserves existin~ 
rigbl'.!s of access un'1er section Sl, presurin.½ly '111 r.HJers "connected 
with or uscc or filed'' in the office of a local po ice departnent 
s~ould be accessible unless they are exenpt frnn disclosure. 
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With reference to exer.:ption:;, t"ie t,P, <lo~,:; not :::m-::,lv ta 
inforn::ition that is S?GCific2.lly exer:rpt fron disclo,;ure by 
s t:.:itutc, nor does it aprly to records that are ''p:lrt of 
invcstig::itory files conpiled for l:1,.., enforce"'1.ent ?Urpt".15es.•· 
Consequently, all papers in poss6ssion of n police dep3Tt~ant 
should he accessible unless they 4rt' exenpt by ot1icr lr'l'•" or 
used in an investigation. 

Objections to disclosure based on iuzai~035 of privacy 
r.1ay be overcome. When a unit of goverm:.ent n::1.kes r;}cords 
public, it may in its discretio;1 "celete i<lentifyini! c.etai1s•r 
which if disclosed ~ig:"lt constitet•~ an ''unwarr:int":'d invnsion 
of personal privacy.'! Dor exa::-,pl~, a coriplnint form mig'!-it 
'be disclosed with the identifying (!etails deleted, such as 
the na~e of the cor.?l~inant. 

I hope that I have been of sone assistance. Should any 
further questions arise, plense lo not ~~sitate to call rns. 

R.JF/sd 

Very truly yours, 

Ro½ert J. Freeman 
T1eputy Counsel 



FebTuary 10, 1975 

?1r. J3mes F. Garvey 
Police Commissioner 
Town of Deeppark 
Box 204 
Huguenot, New YoTk 12746 

Dear Commissioner Garvey: 

The Freedom of Information Law does specifically provide 
access to two kinds of police ~ecor<ls, police blotters and 
booking records. As you ·are ai.;are~;·-1 am sure, n blotter is 
in the nature of a log or diary in which all the events reporten 
to a police departnent are recorded. Booking records are the 
arrest records compiled by an arresting agency. 

In addition> the Freedom of Information L'nw preserves a.11 
rights of access granted under existing laws. One such pre
existing provision is section 51 of the General ~Iunicipal taw. 
It provides access to: 

"All books of ninutes, entry or 
account, nnd the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in th~ office of, 
or with any officer, boarddor 
corr~issiori acting for OT on bc
hal f of any cot.m ty, town, vi 11 age, 
or munici~al cornoration in this 
state or ~ther tmit of local 
governnent which possesses the 
power to levy taxes ••• " 

, Under Section 51, all pnriers are acccssilJle. However, the 
Freedom of Infornation Law provides an exception for la·, en
forcement agencies. The L1tw does not apply to records that are 
exempt from disclosure by other statute and recor<ls that are 
'' part of investigatory files co::::,i led for 1 aw en forcer::ent purposes." 



.. 
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Therefore, you may dony access to records when they are 
exempt under qnother law and when they ar~ used for investi
gations. 

I ar.1 enclosing for your perusal copies of the Law. 
regulations, nodel regulations and resolutions a~oµteJ hy t~e 
Committee. 

I hope that 1 have been of so~e assistance. Should any 
further questions arise, do not hesitate to call. 

- RJF/sd 

enc. (4) 

Very truly J!OUrs. 

Robert J. Freeman 
Deputy Counsel 

I 



Mr. David M. Jones 
Superintendent of Schools 
Sayville Public Schools 
Administration Bldg. 
99 Greeley Avenue 
Sayville, New York 11782 

Dear itr. Jones: 

February 10, 1975 

I would like to apologize for the delay in responding 
to your letter of January 10, 1975. 

With regard to your question, the Freedom of Information 
Law requires that payroll information, including employees' 
names, addresses, titles and salaries be accessible to any 
pesson. The Law, however, is silent as to which address, home 
or business, must be disclosed. In my opinion, in providing 
this information, pou may in your discretion include either 
the home address or the business address of employees. 

What constitutes an "unwarranted" invasion of personal 
pri'u:acy is not entirely clear. The payroll information section 
of the Law grants access to some perssmal infcrmation, the 
disclesure of which is considered to be "warranted." However, 
if in your &pinion you feel that disclosure of home addresses 
and telephone numbers would constitute an unwarranted invasion 
of personal privacy, and would create disturbance or harassment, you 
)lou may in your discretion disclose the et1ployees' business 
address. 

I hope that I have been of sorae assistance. Should any 
further questions arise, please feel free to call. 

... ·-, -.. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



i 

!(~ 
,,,-' 

Thomas J. McElligott, Esq. 
Law Offices 
Cooper & McElligott 
1637 Deer Park Avenue 
Deer Park, New York 11729 

Dear Mr. McElligott: 

February 11, 1975 

I apologize for the delay in responding to your letter 
of January 13, 1975. 

Although the Freedom of Information Law does not spe
cifically refer to accident r~ports, the Law preserves any 
existing right of access granted by law, either statutory 
or decisional. Consequently, in my opinion, your contentions 
have substantial merit. 

Specifically, the Law preserves the right of access 
granted pursuant to Section 66-a of the Public Officers Law, 
which enables an interested person "[N]otwithstanding any 
inconsistent provisions of law~ general, special or local" 
to inspect 

"all reports and records of any 
accident kept or maintained by 
the state police or by the police 
department or force of any county, 
city, town, village or other dis
trict of the state .•• " 

Moreover, the courts have broadly construed the applicability 
of section 66-a. 

The statutory exception permits the police to 

'~ithhold from inspection any reports 
or records the disclosure of which 
would interfere with the investi-
gation or prosecution by such authorities 
of a crime involved in or connected 
with the accident." 

/. 
I 

I 
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However, as the court held in Wessbergv •. Beckmann(194 NYS 
205,. 208): 

"By spelling out that limited ex
ception with respect to criminal 
investigation or prosecution, the 
legislature has made clear that 
the mere fact that crime or its 
prosecution is involved, does not 
render reports related.to an 
accident confidential or immune 
from inspection. It must appear 
that disclosure would interfere 
with the investigation or 
prosecution." 

Specifically with regard to photographs. the case of 
Fox v. Cita of New York decided by the Appellate Division 
(2BU NYS 2 1001,lOO~J dealt solely with the question of 
whether photographs are considered public records under section 
66-a. The court held affirmatively: 

t'Whether or not the statute or 
the Rules and Procedures of the 
Police Department required that 
photographs be made is of little 
moment. The fact is. photographs 
have been made, which were made 
in the course of a statute-required 
investigation though their making 
,.,as. discretionary, and they can 
easily be made available for in
spection or copies furnished upon 
payment of costs or a fee. Under 
the facts and circumstances of this 
case the photographs may be and 
are considered as an extension of 
the public records required to be 
kept and which should be made avail
able pursuant to Section 66-a ••• " 

Going one step further, the Appellate Division has held 
that although the accident report compiled by police may be 
used for purpose of litigation. it may not be privileged and 
be considered material prepared solely for litigation. In 
Romanchuk v .. Count:: of Westchester (346 NYS 2d 579),.the 
court stated'.: · .• .. · . · 

11Pirst, the material was gathered · 
by the public police department. 
Logically, therefore, the material · 
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which comprised the police de
partment's investigation file 
of the accident could not be 
material prepared solely for 
litigation as contemplated by 
CPLR 3101 (subd. [d]) ••• '' 

and unless disclosure would interfere with investigation or 
prosecution, 

ueven if we were to assume that 
the material was in fact pre
pared for litigation, it would 
still be discoverable under 
this provision of the Public 
Officers Law." 

Consequently, in my opinion, Commissioner Kelley's con
tention th.at di.sclosure of the records sought would force the 
police to perform the chores of others is without-merit. As 
stated in Fox, ~..E.!:!., the investigation made by the police is 
11statute-requir<fd~ rr - . 

With reference to records pertaining to juveniles and 
youthful offenders, the restricted use of police records 
relates to the "arrest and disposition" of juveniles (see 
Section 784 of the Family Court Act). With regard to youth
ful offender proceedings, the accusatory instruments must 
be sealed (see Section 720.15 of the (CPL). 

AdditionallyJ in a recent case in which an interested 
person was denied access to records, the court held that 

"To require petitioner to resort 
to litigation, as urged by appellants, 
is, in our opinion, grossly inequitable ••• " 
(Vermont Marble Co. v. Office of · 
General Services,. 349.NYS 2d 143, 145.) 

This decision may be contrary to Commissioner Kelley's 
suggestion that you resort to the use of a subpoena to obtain 
the records sought. 

Unfortunately., the Committee is unable to undertake any 
investigation in the nature of that which you have suggested. 
The Committee has no enforcement power, and its staff currently 
numbers five (I am the only attorney) .. 

However, if I can be of nssista.nce or if any further 
questions arise, please do not hesitate to call me. 

Very trµly yours, 
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Mr. James G. Vazzana 
Attorney at Law 
5 South Fitzhugh Street 
Rochester, New York 14614 

Dear Mr. Vazzana: 

I apologize for the delay in responding to your letter 
of January 22 regarding public access to records of the 
Surrogate's Court. 

Although I can understand your misg1v1ngs concerning 
publication of bequests to the elderly or to people living 
in unsafe neighborhoods, the law clearly states that records 
of the Surrogate's Court must be available for public in
spection and copying unless they are sealed. 

Section 2501(2) of the Surrogate's Court Procedure Act 
requires the clerk of the Surrogate's Court "upon payment 
of the fees required by law" to "exempli£y or certify all 
records and papers filed or recorded ... Ir with the Court. 
Subdivision (8) of the same provision states that "[a]ll books 
and records other than those sealed are open to the inspection 
of· any person .at reasonable times." Further, section 2503(1) 
requires the recording of every will admitted to probate and 
the decree made thereon. Therefore, it is clear upon perusing 
the statutes noted that any person, including members of the 
news media, may inspect any record filed or recorded in the 
Surrogate's Court, including wills and their codicils. 

Section 88(10) of the Freedom of Information Law provides 
that nothing in the Law shall be construed to limit or abridge 
any existing right of access. Since the public had a right 
of access to Surrogate's Court records prior to the enactment 
of the Freedom of Information Law, that right should be pre
served to comply with the Law. 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to call 
me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



( 

February 19, 1975 

Ms. Joyce C. Mandeville 
Town Clerk 
Box 275 
South Otselic, New York 13155 

Dear Ms. Maddeville: 

I apologize for the delay in responding to your letter of 
February 7. 

The question of public acce~s to records relating to vital 
statistics, such as birth, death and marriage records is not 
easily answered. With regard to disclosure of birth and death 
records, Section 4174 of the Public Health Law states that author
ized persons (such as a town clerk) May 

nupon request, issue certification of 
birth or death unless in his judgment 
it does not appear to be necessary or 
required for a proper purpose." 

Similarly, with respect to marriage records, Section 20-a 
of the Domestic Relations Law provides that authorized persons 

•!shall, upon request, supply to any 
applicait a certified transcript of 
any marriage registered under the pro
visions of this article, unless he is 
satisfied that the same does not 
appear to be necessary or required 
for judicial or other proper purposes." 

In neither of the statutes queted above is there a definition 
of what is a "proper purpose. 11 

The Freedom 6£ Information Law preserves rights of access 
granted under existing law, and the Committee has resolved tllat 

ninformatinn accessible under the 
Freedom of Information Law shall 
be made equally accessible to any 
person, without regard to status 
or interest." 
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Nevertheless. in m)I opinion, due to the language in the 
Public Health Law and the Domestic Relations Law, what is a 
proper purpose is to be determined by the individuals having 
custody of the records in question. Therefore, I believe that 
you, as town clerk, may exercis:e discretion in determining 
what is a proper purpose upon a request for the records in 
question. 

Please find enclosed a copy of the y;iodel regulations, which 
should help you in performing your duties under the Freedom of 
Information Law. 

I hope that I have been of so~e assistance. Should any 
further questions arise, please feel free to call. 

- RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Edwa.rd J. Burns 
Administrative Officer 

February 20, 197S · 

New York State Bridge Authority 
P .• o. Box 590 
Poughkeepsie, New YoTk 12602 

Dear Mr. Burns: 

Thank you for forwarding the Authority's 
regulations on public access to its records. I 
have reviewed these regulations and find them to 
conform with the Committee's general regulations. 

DO'L:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency 

Liaison Officer 



Mr. James L. Casey 
Counsel 
New York State Division of 

Veterans' Affairs 
2 World Trade Center 
34th Floor 
New York, New York 10048 

Dear Mr. Casey: 

DO'L:DJD:lbb 

February 21, 1975 

Thank you for submitting a copy of the Division's 
regulations on public access to records. 

We recommend that in Section 9(c) of your 
regulations you state the name of the person designated 
to hear appeals as well as his title [21 NYCRR 
1401.7(b)]. 

Also, please note that the Committee's regula
tions do not require enumeration of records 
"available'"' and "not available." The danger is that 
there are some records in your ''available list 0 which 
may be legally denied. I suggest omitting Sections 
4 and S from the regulations and placing them in 
your subject matter list. 

Otherwise, your regulations are in compliance 
with the regulations of the Committee. 

Enclosed is a copy of the Committee's general 
regulations. 

Should you have any further questions, please call 
me at (518) 474-2722. 

£.. f)c. 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 



Mr. David M. Malone 
Town Attorney 
Town of Little Falls 
45 West Main Street 
Little Falls, New York 1336S 

Dear Mr. Malone: 

February 20, 1975 

Thank you for forwarding a copy of 
regulations governing access to records of the 
Town of Little Falls~ 

We are pleased to note that your regula
tions are based on our model regulations and thus 
conform to Committee rules governing access to 
records. 

Your effort to conform your regulations to 
those of the Committee is sincerely appreciated. 

LZ:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



Mr. S. Ralph Marra 
Supervising Principal 

February 20, 1975 

Frewsburg Central School District 
Fre~sburg, New York 14738 

Dear Mr. Marra: 

Thank you for forwarding a copy of regulations 
governing access to records of the Frewsburg Central 
School District. 

To avoid possible public confusion, we suggest 
you designate either the supervising principal or 
the board of education, but not both, as the appeals 
unit. Of course, this unit or person should not 
be the same unit or person who denied access in the 
first instance. 

We are pleased to note that your regulations 
are based on model regulations, and thus conform 
to Com.~ittee rules governing access to records. 

Your effort to conform your regulations to 
those of the Committee is sincerely appreciated. 

LZ:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



Mr. Stanley R. Benowitz 
Staff Coordinator 

FebTuary 20, 1975 

New York State Temporary Commission 
on the Problems of the Deaf 

162 Washington Avenue 
Albany, New York 12210 

Dear Mr. Benowitz: 

Thank you for submitting a copy of the Commis
sion's regulations on public access to records. 

The only recommendation which we feel is 
necessary is that you should state in Section 7(c) 
of your regulations the name, business address 
and telephone number of the persons designated to 
hear appeals [Committee Regulation 1401.7(b)]. 
Otherwise, your regulations are in compliance with 
the regulations of the Committee. 

Enclosed is a copy of the general regulations 
of the Committee. Should you have any further 
questions, please call me at (518) 474-2722. 

Enclosure 

DO'L:DJD:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 



Mrs. Rhea M. Eckel Clark 
Director 
Office of the Aging 
855 Central Avenue 
Albany, New York 12206 

Dear Mrs. Clark 

February 21, 1975 

Thank you for submitting a copy of the 
regulations on access to records of the Office 
of the Aging. 

I am pleased to inform you that your 
regulations conform to the general regulations 
adopted by the Committee on Public Access to 
Records. 

DMO'L:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 



. ' 

February 25, 1975 

Mr. Stuart M. Pearls 
Pearis, Resseguie, Hogan and Kline 
1001 Press Building 
P.O. Box 1864 
Binghamton, New York 13902 

Dear Mr. Pearis: 

Thank you for submitting the regulations 
governing access to records of the Town of Maine. 

Town of Maine regulations must be amended 
to conform to those promulgated by the Committee 
on October 31, 1974. The enclosed copy of model 
regulations should indicate the differences between 
your regulations and Committee regulations. Some 
major differences are: 

-~ Records, access officers, responsible for 
assuring that agency personnel facilitate 
access to records, should be designated by 
name or job title and business address. 
(Committee Regulations Section 1401.2) 

A fiscal officer, who certifies the payroll 
and responds to requests for the names, 
addresses, titles and salaries of Town 
officers and employees, should be designated 
by name or job title and business address. 
(Committee Regulations Section 1401.3) 

Locations where records are available for 
public inspection and copying should be 
designated. (Committee Regulations 
Section 1401.4) 

Records must be produced during all hours f;1 / 
Town offices are regularly open for business. , V 
(Committee Regulations Section 1401.5) ,· ~.· 

. -~ 
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Where requests for records are required, 
they may be oral or in writing. While 
written requests may be required pursuant 
to Committee regulations, [Committee Regulations 
Section 14Dl.6(a)], failure to use a prescribed 
form for submitting requests is not a valid 
reason for denying access. 

Appeals should be spelled out. An appeals 
person or persons or body should be identi
fied by name, title, business address and 
business telephone number .. (Committee 
Regulations Section 1401.7) 

There shall be no fee for any certification 
pursuant to Committee Regulations. 
(Committee Regulations Section 1401.8) 

A notice detailing locations where records 
are available for inspection and copying 
and identifying records access officers, 
fiscal officers, and appeals persons or person 
or body should be posted in a conspicuous 
location where records are kept. (Committee 
Regulations Section 1401.9) 

Please note that there is no requirement of 
publishing regulations in the newspaper if notice 
required by Committee Regulations Section 1401.9 is 
posted conspicuously wherever the Town keeps its 
records. 

Enclosed is a copy of the Committee's general 
regulations, and model regulations governing access 
to records. 

If you have any questions, please do not 
hesitate to call at (518) 474-2791. 

Enclosure 

LZ:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



February 25, 1975 

Nr. Marvin W. Roechle 
Director of Elementary Education 
Central Administration Office 
Middle Island CentTal School 
Rocky Point - Yaphank Road 
Middle Island, New York 1195'3 

Dear Mr. Roechle: · 

Thank you for submitting regulations governing 
access to records of the Middle Island School District. 

Because regulations promulgated by the Committee 
have the force and effect of law, Middle Island 
Central Schools' regulations must be amended to conform 
to Committee regulations. Changes which should be 
ma.de include: 

I. Designation of Records Access Officer 

The business address of the Administrative 
Assistant for Business should be specified. 

More than one person may be designated as 
Records Access Officer. The Records Access 
Officers should not be the only persons 
from whom records may be obtained. Records· 
Access officers are responsible for assuring 
that all agency personnel facilltate public 
accessto records [Committee Regulations 
Section 1401.2(b)J. Furthennore, the public 
shall not be denied access to- records through 
agency or municipal officials who have in the 
past been authorized to make records or infor
mation available [Committee Regulations 
Section 1401.2(a)J. 
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II. Location 

Records kept at locations other than the 
Central Administration Office rnay be made 
available for public inspection and copying 
at those locations [Committee Regulations 
Section 1401.4]. 

III. Hours for Public Information 

VI. Specific Procedures to be followed for 
Access to Pu61ic Records 

Records should be available during all hours 
the School District is regularly open for 
business [Committee Regulations Section 1401.S(a)]. 

Requests for records may be oral or in writing, 
and written requests shall not be required for 
records customarily available without written 
request .. 

Except under extraordinary circumstances, officials 
should respond to an oral or written request for 
records within five days of such request, or 
provide a written explanation of when a reply 
to a request will be made [Committee Regulations 
Section 1401.6(b)]. 

Denial of access must be in writing, advising 
the requester of his right to appeal to the 
Chief Executive Officer of the Board of 
Education of Middle Island Schools. That 
Official's business address and telephone 
should be specified in regulations. The 
Chief Executive Officer must respond to an 
appeal within seven business days of its 
receipt [Committee Regulations Section 1401.7]. 

The subject matter list of records shall be 
made available for public inspection and copying, 
shall be sufficiently detailed to permit a 
requester to identify the file category of 
the record sought, and shall be updated not 
less than semiannually, with the date of the 
most recent updating appearing on the first 
page [Committee Regulations Section 1401~6(c)]. 
To facilitate public access to records, a 
copy of the list may_ be attached to regulations 
governing access to records. 
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Enclosed is a copy of the Committee's general 
regulations, and model regulations governing access to 
records, which may assist you in amending your regulations. 

If you have any questions. please do not hesitate 
to call me at (518) 474-2791. 

Sincerely, 

Larry Zawisza 
Municipal Liaison Officer 

Enclosures 

LZ:lbb 

-· 



Mr. Joseph M. Ungaro 
Managing Editor 
Westchester Rockland Newspapers, Inc. 
One Gannett Drive 
White Plains, New Yoek 10604 

Dear Mr. Ungaro: 

lebruary 27, 1975 

The report that you are seeking should be made available under 
the Preedom of Information Law. There are several provisions of the 
Law which are applicable. 

- Perhaps most important, Section 88(1)(1) of the Law preserves 
rights of access to any records made available under other laws. One 
such law is Section Sl of the General Municipal Law, which provides 
access to: 

"All books of minutes, en.try or account, 
and the books, bills, vouchers, checks, 
contracts or other pa*ers connected with 
or used or filed int e ofllce oF, or 
with any officer, obard or commission 
acting for or on behalf of any county, 
town, village or municipal corporation 
in this state or any body corporate or 
other unit of local government in this 
state which pos,esses the power to levy 
taxes or benefit assessments upon real 
estate ••. (empfiasis added). · 

Whether or not a record is used is irrelevant, sollong as it is 
"connected with" or "filed" in the office of a municipal! ty, it should 
be accessible. 

General Municipal Law makes the records noted above accessible 
to taxpayers and registered voters. Under the Preedom of Information 
Law, however, the records are accessible to any person, notwithstand~ 
ing status or interest (see Resolution attached). Therefore, a person 
seeking access to the records enumerated by the General Municipal Law 
need not be a taxpayer or registered voter of the municipal! ty. 
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The record sought is also accessible pursuant to Section 88(1)(d) 
of the Law, since it contains "statistical or factual tabulations 
made by or for the agency0 and may be considered an auti t. Accordina 
to Webster's New International Unabridged Dictionary, which was cited 
by the stat•'• hiJhest court in defining "audit'' (Aron v. Gilman, S09 
NY 157, 167, 1955) an audit 1.s: 

la: a formal or official examination 
and verification of hooks of account 
(u for reporting on the financial 
condition of a business at a given 
date or on the results of its 
operations for a given period). 

b: a methodical examination and re· 
view of a situation or condition 
{as within a business enterp~ise) 
concluding with a detailed report 
of findings ••• n 

It is likely that the report in question consists of an examination 
of pperations or a review of a condition with a report of findin11. 

The Town Attorney has relied on Matter of Sorter v. LiBter (33 
Misc. 2d 471. 1961) to d.eny access to t'fie recorcl. In my opinion, his 
content.ion is erroneous for several re a.sons. 

First, the records sought in Sorle~ related to appraisals and 
prices to be paid fo-r real property lo"r the purpose of urban renewal. 
In Sorler, the court stated that 

''These opinions as to value are necessary 
and preliminary to makini an estimate of 
the cost of acquiring real estate involved 
in a particular project. Tney SeTVe to 
provide the buyina municipality or agency 
thereof a guide to the values of property 
from which it can determine the iric,e to 
be paid on negotiation in lieu o con
demnation" (Sorley, ~u;2ra,, 4 74-475; em
phasis added). 

The court limited its finding to records related to the urban renewal 
program. In a similar case, the Appellate Division found that urban 
renewal correspondence should not be di,closed "at least so lon1 as 
the transactions to which they relate remain inchoate and uncompleted" 
(Sorley v. Villaae of Rockville Centre, 30 A.n. 2d 822, 1958). The 
facts of the current atspute are not analagous to those found in 
either Sorl&y case. Furthermore, the Appellate Division of the same 
Judicial Departaent as that in which Sorlel v. Lister wa, decided held 
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that appraisal information is indeed accessible. tn ~anchez v. 
Papontas, S2 A. D. 2d 948, 303 NYS 2d 711 (1969), whose ·tacts "are 
simllar·to those here, petitioner sou~ht data prepared to reappraise 
real property prepared by a private company at the direction of the 
Board of Supervisors. The court held that the public policy of the 
State favored disclosure, and that the records in question were 
accessible under Section 51 of the General Municipal Law.' 

In Winston v. Mangan, 338 NYS 2d 654 (1972), where the Board of 
Commissioners oraeria'tliat a report be made and paid out of public 
monies, th• court held that 

"Undoubtedly, the public interest in 
the results of this study is high for 
the skating rink entailed a substantial 
financial outlay of public monies and 
taxpayers have •profound right to know 
tfi• value ana result ol tfiat invest• 
ment. Rowever emliarrassing 'oi- llat'tering 
~furnished study may prove to be to 
the Park District Administration, is not 
determinative or relevant. It is a 
public record" (W.insto!!, ~UJ?r.a, 660, 661; 
emphasis added). 

The Deputy Town Attorney argues that disclosure of' the report 
may result in litigation. Again in Winston, the court stated: 

"the Board argues that even if the roof in.I( 
study i1 a public record, it is material 
prepared for litigation and therefore 
privileged ••• 

The court finds this argument interesting 
but unpersuasive. First, there was not 
mention of any ongoing or co•templated 
litigation in the BoaTd minutes when the 
study was authorized, nor any mention 
thereof since •.• 

Second, material collected in the 
'ordinary course of business• i.n govern
mental operations, 'including.perhaps 
eventual use in any litigation which may 
en.sue,' a1 well might he a follow ... up 
quality study of a mafor project about 
which adverse reports had been received, 
is not shielded from disclosure ••• 

Third_ the shield from disclosure does 
not apply where it causes 'injustice or 
undue hardship ••• ' This particular dis
closure. perhaps otherwise 
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closure, perhaps otherwise elicitable 
in substance in a lawsuit, is uniquely 
important to a public dispute on the 
merits. 

Pourth ..• [i]f indeed a record is 
'public,' a definitive showing of 
need, to prevent its even•ually readling 
through public disclosure an adverse 
party in actual litigation, ■ust be 
made before the documents may be secreted. 
There Jias '6een no ~uch sho~--'1~re, as 
would outweigh the'.-puhlic lmplicitJ gain 
of governmental openess" (Winston, supra, 
661; emphasis added). 

For the reasons offered above, in my opinion, the report sou~ht 
is accessible under the Freedom of Information Law. 

Should any further questions arise, please feel free to call me. 

RJF/sd 

cc: Gilbert Smith 

Very truly yours, 

Rohert J. Freeman 
neputy Counsel 

Robert B. Bianchi, Deputy Town Attorney 
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Mr. Lloyd L. Hurst 
Chairman 
State Human Right Appeal Board 

February Z7, 1975 

2 World Trade Center - 82nd Floor 
New York. New York 10047 

Attention: Us. Ruby B. Yearwood 
Secretary to the Appeal Board 

Dear Mr. Hurst: 

Thank you for submitting a copy of the Board's 
regulations on public access to records. 

The following comments are based upon a 
review of the Board's regulations for conformity 
with the general regulations adopted by the Committee. 

Section 3(a) - While written requests may be 
required pursuant to Committee regulations, [Committee 
Regulations Section 1401.6{a)], failure to use a pre-

. scribed form for submitting requests is not a valid 
reason for denying access 

Section 7 - Committee regulation Section . 
1401.7{b) requires that a denial of access be in writing. 
The last sentence of Section 7 of the Board's regulations 
should state that the denial shall be in writing. 

Section 8 - Committee regulation Section 1401.7(e) 
requires that the requester be informed of a decision 
on appeal in writing. The last sentence of the Board's 
regulation should state that the decision on appeal 
shall be in writing. 
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Enclosed please find a copy of the Committee's 
general regulations and model regulations governing 
access to records. If you have any questions regarding 
the above comments, please contact me at (518) 474-2722. 

As requested, the original of the Board's 
regulations is enclosed and stamped with the date 
filed with this Committee. However, to be effective, 
a certified copy of these regulations must be filed 
with the Secretary of State pursuant to Executive Law 
Section 102. 

Enclosures 

DOL:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 
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Mr. Donald M. Kelly 
 

  

Dear Mr. Kelly: 

February 27, 1975 

• 

Thank you very much for your letter.of February 12, 1975. 

Denial of access by an agency appeals person or persons or body 
is subject to court review in th~ manner provided in Article 78 
of the Civil Practice Law and Rules •. In reversing a denial of 
access, the court will order that the agency make the record 
available for public inspection and copying. There are no 
penalities specified in the Law for denial of access. 

The Committee has attempted to mediate disputes between agencies 
and persnns·seeking access to records, but has no authority under 
the Law to act as an official appeals body. The only recourse a 
citizen denied access by an appeals body has is to the courts. 

You may be interested to know that the Committee, recognizing that 
judicial proceedings are costly and relief often untimely, has 
recommended that the Legislature amend the appeals procedures of 
the Law to place the burden of defending secrecy on the agency 
denying-access, giving docket preference to actions brought under 
the Law,. enabling a court to ir..spect reco'..':'ds in camera and allowing 
a court discretion to assess reasonable costs against a denying 
agency in cases in which a person seeking records substantially 
prevails. 

Other ~han the State Comptroller's _form specified in the Law 
!Section 88(l)(g)] which may be used by bona-fide news media 
representatives requesting payroll information, no other fonn 
is mandated by the Law or by the Committee regulation. While 
written requests may be required pursuant to Committee regulations 
[CoR Regs Sec 1401.6(a)], failure to use a prescribed form for 
submitting requests is not a valid reason for denying access. 
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Because the Legislature failed to appropriate funds for the 
CoJ;U:1i t tee when the law was passed, the Cor.u:ti t tee, which has had 
to rely on staff loaned from other state agencies, has no funding 
and no legislative authorization to undertake an advertising cara
paign. Committee staff have, however, taken advantage of every 
opportunity to speak to gatherings of state and municipal officials 
and regularly inform the press of Comnittee activities. 

If I can be of further assistance to you, pleaso let ~e know. I 
can be reached at {518) 474-2791. 

Sincerely, 

Larry Zawisza 
Municipal Liaison Officer 

LZ:sl 
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non. Tho;:ias J. ~-iurphy 
i:,~nbcr of Asser:ibly 
Le~islative Office Building 
Room 629 
Albany~ New YcrK 

Dear Assekl.blyr.rn.n '>turphy: 

The issue of public access to &overn7cnt insurance experience 
data under the Freedom of Infornation Law is not readily answerable. 
How..:ve-r, in ny opinion, access to th~ infor::,.ation sought may le:.;o.lly 
be denied • 

Officials of the Departraent of Civil Service have argued th3t 
the experience data does not fall within any of the categories of 
accessible records under Section 83(1) of the Law. They h~v~ also 
argued that the information is exe::rpt under Section S3(7) (b) since it 
was confidentially disclosed to nn a~ency and naintained for the 
reg~1l~tion of commercial enterprise. I do not entirely ap.Toe with 
either contention. 

Under Section 88(1), subdivision (d) provides access to "statis
tical or fact u:i 1 tabulations made by or for an agency." The !)epart
ccn t of Civil Service argues th~t the experience information was not 
"r:lade by or for the agency'' and i~ therefore not accessible. Althouih 
Blue Cross co!7ipiled the informatio:1 for its m,'11 use, it was tr:1nsr.litted 
voluntarily to the Department, "'·hich presur:rn.bly used the infornation 
for its own purposes. Therefore, it could be argued that the infor
~ation consists of statistical or factual t3bulations nado partly for 
the agency. 

Under Section SS(l)(h), the statistical or factual c3tcrials 
thnt led to the fornulatio~ of a policy are ncccssible. The Depart
~cnt conten<ls that there is no state~e~t of policy relating to the 
irdornation.. However, the infor:'1J.tion is used. in cstablishi:aR policy, 
which is reflected by the insura~ce co~tract and Section 161 of the 
Civil Service L3w. Therefore, tha infor23tion n1y argu3bly be access
ible under SS(l)(b). 

In both instances, the argu~c~ts fRvorin; access are tenuous. 
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In addition, th~ Departoent has denied the inforvation b3sed in 
part on Section 88(7) O>) of the T.a.:-1, as· infornation "confide!ltially 
disclosed to an agency and compiled and maintained for the regulation 
of com~ercial enterprise' 1 (see letter, Septc~ber 18, 1974, Harold 
Snytler to D.o.vid ::oses). It is tru,~ that t?\e inforr:ation was con
fidentially disclosed, but it is not co~pilcd and maintaineJ for the 
rczulation of co~mcrclal ent~rpris~. Obviously, t~e Department of 
Civil Service does not regulate the activities of insurance carriers. 

Consequently, the infornation sou~~t ~ay possi~ly be accessible 
tmJer the Frce1on of In fori7\ation L1:.;. Ho1-1cver,. there is a sul,s tantia.l 
body of case law upon which the Depart□ent could rely in denying access 
to the information. The thrust of this boJy of l:iw is reflect~:l in 
a letter of February 11, 1974 fro~ frsa Poston. President of the Civil 
S'3rvicc Cor.mdssion to Asse:;1blyraan Jo:m G. }!cC:1rthyJ chair!!l:tn of the 
Assembly Insurance Cornnittee. 

In the letter, ~rs. Poston noted that disclosure of this infor
nation h::i.s led to 11 raids 11 cm the part of local insurance carriers. 

"[T]he pattern appeared to be that 
ir the agency's clai~ experience 
was less than the prer:iium paiJ 
for their participation in the 
State's program, the insurance 
agent would renain interested in 
securing the account. If t~e 
claims experience was Aorc than 
the premitL-n., he would lose i:1ter
est ••• Obviously if we are raided 
of our good experie~ce groups 
and left with our poorer risks, 
the cost of covera3e under the 
program to both the State and local 
governments to their e~ployeas 
will increase narkedly ••• 

If we divul~c experience data. 
we hurt the ar;c:.1cics rc::'.\aining in 
our program who are sharing the 
inevitably high costs resultin~ 
fro~ the selecting out of our 
'best risks'.•· 

The statc;nent of the President of the Civil Service Co'.".!::tlssion 
r~lates to case law reflecting a governne~tal privilege to ~ithhold 
infornation if its disclosure would be dctri~ental to the puhllc 

- i~terest. 
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In a recent case, Cirale v. 80 Pine Street Corp., 35 NY Zd 113 
(1974), the Court of Appeals hclJ that tfic privile,t!0 is pro~ierly in
voked e::t by balnncin~; the needs of society as a w~ole ::t.;!ainst th~ 
ncc~ls of the person seaki:tg the i!lformation. The Court st:it~d t 1,at 

''the bal::mcin~ that is req1.1ired goes 
to the dctnr7;:iT1tiO.i1 of the h;irr,, to 
the overall public interest. Snc~ 
it is shown th:1t disclosur~ ·would be 
r::orc har1:if1~11 to th~ i:1terests of the 
govorn~ent th3n tho i~tcrests of the 
party sacking the information. the 
overall uublic interest on bala::tce 
would then be hetter served by non
disclosure·: (Cira l~ » sunra. 113) • 

The Court continued, stating that 

:,suc11 a deternination is a judicial 
one and requires th3t the govern
ncntal agency come forw~rd and show 
that the public interest woulJ in
deed be jeopardized by a disclosure 
of the infornation• 1 (Cirale, ~upra, 
119). 

Althou~h the dispute has not y~t Tcsultcd in a judicial procced
in~. in rny opinion, a co~rt would find that disclosure of the 
inforaation sought on b~la~ce wo~ld result in greater harm to the 
p~tlic interest than benefit to a single school district. 

It is unfortunate that the applic3tion of the Freedom of Infor
t·3tion L~w is unclear in this instance, and I wish that I could pro
vi(~c a more specific answer. Ho~.;-=v:::r, if you would li'ke to discuss 
t:'1 1.! pro~lcr.1 norc fully, lW'".i1ould be hap!JY to n~et with you ataany tirae. 

;:.J F / s<l 

cc: Dcugl:is B. Coon, C.t.u. 
Ha.ylor, Freyer & Coon, Inc. 
429 JJs~s Street 
Syr3cuse, ~ew York 13203 
H::irold Sny ... for, Esq. 
l!e~Jt. of Civil Service 
State Office Building Ca~pus 
Albany, ~cw York 

Sincerely yours, 

~obert J. Freeman 
Dep:ity Counsel 



• 

• 

~Ir. Harvard Hollenberg 
Chief Counsel 
Temporary State Conmission 

to Evaluate the Drug Laws 
270 Broadway, Room 1800 
New York, New York 10007 

Dear Mr. Hollenberg: 

February 28, 1975 

I apologize for the delay in responding to your letter 
of January 21. 

There are two issues to be considered. Is the Freedom 
of Information Law applicable to legislative committees; and 
if so, to what extent? 

In my opinion, the legislature and its committees are 
agencies as defined by the Freedom of Information Law. Under 
the Law, "agency" includes: 

"any governmental entity perforning 
a governmental or proprietary function 
for the state of New York •.. " 

Certainly the legislature and its committees are governmental 
entities performing governmental functions. As such, barrin~ 
any constitutional impediment, the legislature and its committees 
are within the scope of the Law. 

Given the fact that the Freedom of Information Law is im
pliedly applicable to the legislative branch, can any constitutional 
challenges be forwarded? 

In theory, a challenge to the application of the Law to the 
legislative branch could be based on the argument that such 
application would infringe on the inherent power of the legis
lature, thereby offending the principle of "separation of powers. 11 

This contention would in this instance be inaccurate. "Separation 
of powers'' means that the inherent functions and powers of one 
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branch of government may not be exercised by the 0 same hands" 
which control the powers of either of the other branches .(Saratoga 
S~rinls v. Saratoga Ga9 1 Electric, Light and Power Co., 191 NY 
1 3, · 3 }L.E. 693, 1921). 

In practice, the principle of separation of powers seeks to 
avoid interference with the inherent powers and functions of the 
three branches, i.e. the power of the executive to implement the 
laws as passed by the Legislature, the power of the legislature 
to make laws, and the power of the courts to review, interpret, and 
apply the laws (Peo21e v. Tremaine, 252 ~N 27, 16 8 N. E. 817. 19 29; 
and LaGuardia v. Sm1tfi, 288 NY 1, 41 N.E. Zd 153, 1939). Tho ex
tension oI the Freeclom of Information Law to each branch of. govern
ment does not infringe on any inherent power or function; it does 
not force any official to act in a particular manner in carrying 
out his inherent powers and duties. The Law is administrative in 
nature with regard to the duties of public officials; it merely 
makes certain documents available for inspection and copying. 
Therefore, application of the Law does not offend the principle 
of "separation of powers." 

Although Article 3 of the New York Constitution, pertaining 
to the Legislature, and Article 6, pertaining to the Judiciary, 
delineate and protect the powers and functions of those two 
branches of government, this does not mean that the courts and 
legislature may not be affected by statutory enactments. The 
administrative "housekeeping'' functions (including the compilation 
and maintenance of records) of both branches are extensively 
regulated by law. The Legislature, as empowered by the state 
constitution, has established and set out many of its rules and 
procedures in the Legislative Law, and the courts' practices are 
subject to regulation in the Civil Practice Law and Rules, the 
Judiciary Law and numerous special court acts. Even though the 
Constitution bas vested the supervision of administrative operations 
of the courts in the Administrative Board of the Judicial Con· 
ference, and supervision of the practices and procedures of the 
legislature in each house, the Court of Appeals has held that these 
bodies are themselves subject to the power of the Legislature to 
grant or rescind reasonable limitations on the exercise o:! their 
power (~fatter of Shea v. Falk, 8 NY 2d 1071, 207 NYS 2d 285, 1960). 
Using this principle, the Court of Appeals recently upheld the 
application of the Taylor Law to employees of the judicial branch 
(McCoy v. Helsby. 28 NY 2d 790, 270 N.E. 2d 722, 321 NYS 2d 902, 
1972), even though that statute does not specifically mention the 
judicial branch. Therefore, each branch of government may be 
su&je;;:.:~1c te:na-otir~a:tr~t -which do not specifically puT'port to apply 
to them·. 
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Consequently, it is arguable that the Law, by implication, is· 
applicable to the leiislative branch. In construing other statutes, 
the courts have given such statutes similar applic~tion even 
though an express statement of intent was lacking (cf. McCoy and 
~, supra). In my opinion. the application of the Law to the 
Leg1slat1ve branch is limited only to the extent that regulations 
promulgated under the Law·r:iay infringe upon the Legislature's 
constitutional authority to "detcrnine the rules of its own pro
ceedings" (Constitution, Article 3, Section 9). 

I hope that T have been of so~c assistance. Should any 
further questions arise, please feel free to call me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Peter A. Bee 
President 
Richlea Garden Apartments 

Tenant Association 
1 Bradley Court 
Mineola, New York 11S01 

Dear Mr. Bee: 

February 28, 1975 

Your letter to the Attorney General dated 
February 25, 1975, was forwarded to the Committee 
on Public Access to Records for response. The 
Committee is responsible for overseeing implemen
tation of New York's Freedom of Information Law. 

I spoke today with Mr. Charles Hogg, 
Records Access Officer for ·the New York State 
Division of Housing and Community Renewal about 
your request for copies of all relevant statistical 
data on which the Nassau County Rent Guidelines 
Board is making determinations. Mr. Hogg informs 
me that statistical data compiled in tables for 
presentation to the Board is available for public 
inspection and copying. 

Pursuant to Section 88(1) of the Freedom of 
Information Law, "statistical and factual tabula
tions made by or for the agency" shall be made 
available for public inspection and copying. 
Therefore, statistical and factual data coMpiled 
in tables~ the Division of Housing and Community 
~enewal must be available to the public, upon 
request, even if prior to actual presentation to a 
Rent Guideline Board. The written response you 
received from Mr. Robert E. Herman, State Rent 
Administrator, dated February 11. 1975, conflicts 



Mr. Peter A. Bee 
February 28, 1975 
Page -2· 

with the Freedom of Information Law insofar as it 
delays access to tabulated statistical data until 
after it is presented to the Board. 

I suggest that jou contact Mr. Charles Hogg, 
Records Access Officer for the Division of Housing 
and Community Renewal, to make arrangements for 
inspecting and copying statistical tabulations made 
by the Division. Mr. Hogg can be reached at 
(212) 488-4961. 

Please feel free to contact me for any 
further assistance at (518) 474-2791. 

DO'L:lbb 

cc: Mr. Charles Hogg 
Records Access Officer 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 

NYS Division of Housing and 
Comr.lUni ty Renewal 

2 World Trade Center 
60th Floor 
New York City, Ne~ York 10047 



Ms. Barbara J. Kenny 
Legal Research Assistant 

February 28, 1975 

State Consumer Protection Board 
99 Washington Avenue 
Albany, New York 12210 

Dear Ms. Kenny: 

Thank you for submitting a copy of the Board's 
proposed regulations on public access to records. 

The following comments are based upon a 
review of the proposed regulations for conformity 
with the general regulations adopted by the Committee. 

Section 1.2 - Committee Regulation Section 
1401.6(1) does not require that the subject matter 
list be in regulations. The list need not be in the 
agency regulations because updating such list will 
require amending the regulations [Section 1401.6(2)]. 
We recommend that Section 1.2 be deleted and made 
available as a subject natter list separate from 
regulations. 

Section 2.1 - We recommend that the business 
address o:t General Counsel and Head Account Clerk 
be stated. [Sections 1401.Z(a) and 1401.3(a)]. 

Please note that the prescribed form by the 
Comptroller is required of bona fide members of the 
news media [Freedom of Information Law Section 88(1)(g)J. 
We recommend that the last sentence read "Requests 

· for such payroll information hr bona fide members of 
the news media •.• " 
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Section 2.2 - While written requests may be 
required pursuant to the Committee's regulations, 
failure to use a prescribed form for submitting a 
written request is not·a valid reason for denying 
access [Section 1401.6]. We recommend that Section 2 
state that written requests which identify the 
records sought and have a return address should be 
processed immediately pursuant to Section 2.3. 

Section 2.3 - We recommend the phrase "the 
completed form" be deleted and replaced by "a request." 
The present wording violates Section 1401.6. 

Section 2.4 - Pursuant to Committee Regulations 
Section· 1401 .. 7 11.n appeal should be in writing. 
However, use of a prescribed appeal form to commence 
an appeal is not authorized. We recommend deletion of 
reference to the request and appeal form, in the third 
sentence of (a). Also, we recommend that requirements 
of Section 1401.7(d) be repeated in this sentence. 

Enclosed please find a copy of the Committee's 
general regulations and model regulations governing 
access to records. 

If you have any questions on these comments, 
please call me at 474-2722. 

Enclosures 

DO'L:lbb 

Sincerely. 

State Agency Liaison 
Officer 



Mr. F. W. Dunham, Jr. 
General Manager 
Albany Port District Commission 
Port of Albany 
Albany, New York 12202 

Dear Mr. Dunham: 

March 4, 1975 

Thank you for submitting a copy of the 
Authority's regulations governing public access 
to records. I am pleased to inform you that 
these regulations conform to the general regula
tions adopted by the Committee on Public Access 
to Records on October 31, 1974. 

DO'L:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 
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Mr. Donald J. Grant 
District Principal 
Administrative and Business Office 
General Brown Central School District 
Brownville, New York 13615 

Dear ~1r. Grant: 

March 4, 1975 

Thank you for submitting a copy of the District's 
regulations on public access to records. Based on a 
review of these regulations, the following changes a•e 
recommended: 

1. Payroll records should be made available to 
any person including members of the news media (COPA~ 
Regulation 1401.3[b]). 

2. The regulations should provide that unless there 
are extraordinary circumstances, requests for records 
should be responded to within five business days and that 
failure to so respond would constitute a denial of access 
(COPAR Regulations 1401.6[b] and 1401.7[c]). 

3. In addition to the records specified in the record 
retention and disposition schedule of the State Education 
Department, the subject matter list should include all 
records produced, filed, or first kept after September 1, 
1974. 

4. Requests for public access to records must be 
accepted and records produced during all hours t~e school 
district is regularly open for business."" 

5. Failure to use the District's prescribed form for 
submitting requests is not a valid reason for denying access. 
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6. Regulations should note that the District 
Principal's decision on appeal ~ust be given in writing 
to the person making the appeal within seven business 
days of receipt of the appeal. District Principal should 
be identified by phone number as well as by name or job 
title and business address. 

Enclosed are copies of the general regulations of 
the Committee and some model regulations. If you have 
any more questions, please call me at (518) 474-2722. 

Very truly yours, 

nennis O'Leary 
State Agency Liaison Officer 

no•L:DJD/sd 

- enclosures 



March 4, 1975 

Ms. Elizabeth F. Molnar 
Clerk 
Town of Louisville 
Star Route 
Massena, New York 13662 

Dear Ms. Molnar: 

Thank you for submitting a copy of the 
regulations governing access to records of the 
Town of Louisville. 

We are pleased to note that, in general, 
your regulations conform to the legally binding 
Committee regulations. 

There are, however, a few changes you 
should make to completely conform your regulations 
to the Committee's regulations. These include: 

1. Noting that a subject matter list of 
Town records must be updated semi-annually, 
and made available for public inspection 
and copying. 

2. Identifying the appeals body, the Town 
Board, by business address and business 
telephone number. 

Your effort to conform your regulations to 
those of the Committee is greatly appreciated. 

LZ:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



Ms. ~orma K. Stapley 
Village Clerk 
Village of Avon 
102 Genesee Street 
Avon, New York 14414 

Dear Ms. Stapley: 

March 4, 1975 

Thank you for sub~itting a copy of the Village's 
regulations on public access to records. Based on a 
review of these Tegulations, we find the Villa~e to he 
in compliance with the Freedom of Information Law and 
with the regulations of the Committee. 

Your effort to conform your regulations to those 
of the Committee is sliicerely appreciated. 

Very truly yours, 

Larry Zawisza 
Municipal Liaison Officer 

LZ:DJD/sd 

K 



Mr. Russell O. Blodgett 
Administrative Assistant 

to the Superintendent 

March 4, 1975 

Averill Park Central School District 
Averill Park, New York 12018 

Dear Mr. Blodgett: 

Thank you for submitting a copy of regulations 
governing access to records of the Averill Park 
School District. 

We are pleased to note that, with one exception,. 
your regulations conform to Committee regulations. 

The section of your regulations entitled 
''Requests for Public Access to Records" should note 
that requests for records may be oral or in writing, 
and written requests shall not be required for records 
available without written request. While written 
requests may be required pursuant to Committee regula
tions [Committee Regulations Section 1401.6(a)J, 
failure to use a prescribed form for submitting 
requests is not a valid reason for denying access. 

Your effort to conform your regulations to 
the Committee's general regulations is appreciated. 

LZ:lbb 

Sincerelyt 

Larry Zawisza 
Municipal Liaison 

Officer 



Ms. June B. Stalker 
Town Clerk 
Town of Ridgeway 
406 West Avenue 
Medina, New York 14103 

Dear Ms. Stalker: 

March S, 1975 
-/ 

J··1') 

Thank you for submitth1g a copy of the 
Town of Ridgeway regulations governing access to 
records. 

Some changes in your regulations should 
be made in order to completely conform them to 
Committee regulations. These include: 

The Records Access Officer and the Fiscal 
Officer should be designated by business address 
as well as by job title. [Co~mittee Regulations 
Sections 1401.2 and 1401.3] 

If, because of extraordinary circumstances, 
records cannot be produced promptly (no more than 
five days after receipt of the request), a written 
explanation of the reason for the delay and an 
estimate of the date when a reply will be made 
should be furnished to the person making the 
request. [Committee Regulations Section 1401.6(b)] 

It should be noted that, while written 
requests may be required pursuant to Committee 
Regulations Section 1401.6(a), failure to use a 
prescribed form for submitting requests is not a 
valid reason for denying access. 
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Regulations should set forth the procedure 
for appealing a denial and state the business 
address and business telephone number~ as well 
as the job title of the appeals person or persons 
or body. Regulations should note that the appeals 
unit nust inform the person making a request of 
its decision within seven business days of receipt 
of an appeal. [Committee Regulations Section 1401.7] 

Regulations should also require a listing 
of records access officer. fisc3l officer, appeals 
person or persons or body and location where 
records can be seen or copied to be posted every
where records are kept. [Committee Regulations 
Section 1401.9] 

Enclosed are a copy of Committee Tegulations, 
and model regulations governing access to records, 
which may assist you in amending your regulations. 

If you have any questions, please do not 
hesitate to call at (519) 474-2791. 

Enclosures 

LZ:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



Mr. John P. Dolan 
Records Access Officer 
Dormitory Authority 
Normanskill Boulevard 
Elsmere, New York 12054 

Dear ?,tr. Dolan: 

March S, 1975 

Thank you for submitting a copy of the 
Dormitory Authority procedures governing access 
to records. 

Certain changes should be made in your 
procedures to conform them to Committee regulations 
governing access to records. These include: 

Committee regulations do not require 
listing kinds of records available in the body 
of regulations, although a subject matter list 
of records may be attached to regulations for 
the convenience of the public. Should you 
choose to list records available, however, you 
should list all categories of records made 
available by Section 88(1) of the Freedom of 
Information Law. 

Procedures should note that requests for 
records may be oral or in writing, and written 
requests shall not be required for records 

. customarily available without written request. 
While written requests may be required pursuant 
to Committee Regulations Section 1401.6(a), 
failure to use a prescribed form for submitting 
requests is not a valid reason for denying access. 
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Procedures should also note that, except 
under extraordinary circu.Jnstances, officials 
should respond to an oral or written request for 
records within five days of such request, or 
provide a written explanation of when a reply 
to the request will be made. [Committee Regulations 
Section 1401.6(b)] 

The person or persons or body established 
to hear appeals should be identified by business 
address and business telephone number as well as 
by name or job title. [Committee Regulations 
Section 1401.7] Appeals should be sent to the 
appeals body to avoid delay in responding to the 
appeal. 

A listing of records access officers, fiscal 
officer, appeals person or persons or body and 
locations whore records can be seen or copied 
should be posted everywhere records are kept. 
[Committee Regulations Section 1401.9] 

If you have any other questions, please 
do not hesitate to call at (518) 474-2791. 

LZ:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



I. 

Ms. Lucile Baile7Y 
Town Clerk 
Town of Geneseo 
119 Main Street 
Geneseo, New York 14454 

Dear Ms. Bailey: 

'tarch S, 1975 

Thank you for submitting a copy of regulations governing 
access to records of the Town of Geneseo. 

Certain changes in your regulations must be made to con
form them to Committee regulations, which have the force and 
effect of law. These include: 

Records Access Officers andtfttmFiscal Officer should he 
designated by business address as well as by job title [Committee 
Regulations, Section 1491.2 1 1401.3]. 

Committee regulations specify that an appointment procedure 
to inspect and copy records must be established in agencies which 
do not have daily regular business hours [Committee RSgulations 
Section 1401.SJ. No appointment procedure is required of agencies 
which do have regular business hours, and lail~re to use an 
appointment procedure in such agencies is not a valid reason for 
denying access. 

Regulations should state that requests for records •lfY be 
oral or in writing and wrttten requests shall not be required for 
records customarily available without written request [Committee 
Regulations Section 1401.6 (a)]. While written requests May he 
required pursuant to Committee regulations. failure to use a 
prescribed form for submitting requests is not a valid reason for 
denying access. 

Except under extraordinary circumstances, officials should 
be r~quired by regulation to respond to an oral or written request 
for records within five days of such request~ or provide a written 
expalnation of the delay and estimate when access or denial will 
be made [Committee Regulations Section 1401.6(b}]. 

A subject matter list of Town records, updated semi-annually, 
must be available for public insl)ection and conyinr. {Committee 
n,.,. .. ,.,+.;,....,.,. c,.,...,.i,.., ... 1.11111 ~, ... ,1 
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A procedure to appeal denial of access to records must be 
explained in regulations. Access to records may be denie<l in 
part, as well as in whole. Denial of access must ~e in writinr,. 
A person, persons or hotly, designated by business address and 
business telephone as well as by name or job title must be 
established to hear appeals. The appeals unit must inform the 
person makigg the request in writing of its decision within 
seven business days of rec&ipt of the appeal [Committee ReRU
lations Section 1401.7]. 

Unless established by law, rule or regulation of the 
Town Board prior to September 1, 1974, the fee for copying 
records shall not exceed twenty-five cents per page for ph«>to
copics not exceeding 8 1/1 x 14 inches. For copies lar~eT than 
8 1/2 x 14 inches, the actual copying cost, excluding fixe~ 
agency costs such as salaries, may be charged [Committee negu
lations Section 1401.8 

A listing of records access officer, fiscal officer, appeals 
person or persons or body and loaation where records can be 
seen or copied should be posted everywhere Town records are 
kept {Committee Regulations Section 1401.9]. 

Enclosed are a copy of Committee gaaeral regulations, and 
model regulations governing access to records, wlich may assist 
you amend your regulations. If you have any questions, please 
do not hesitate to call (518) 474-2791. 

LZ/sd 

enc. (2) 

Sincerely, 

Larry Zawista 
Municipal Liaison 

Officer 



Mr. Miller D. Magley 
~,f ayor 
Village of Red Hook 
24 South Broadway 
Red Hook, }lY 12571 

Dear Mr. Magley: 

March 5, 1975 

Thank you for submitting a copy of regulations 
governing access to records of the Village of 
Red Hook. 

Because regulations promulgated by the 
Committee have the force and effect of law, 
Village of Red Hook regulations must be amended 
to conform to Committee regulations. Changes 
which should be made include: 

Records access officers should be designated 
by business address as well as by name or specific 
job title. [Committee Regulations Section 1401.2{a)] 

Bona fide members of the news media may be 
required to use a form specified by the State 
Comptroller to obtain payroll information. [Freedom 
of Information Law Section 88 (1) (9) J lfhile written 
requests may be required pursuant to Committee 
Regulations Section 1401.6(a), failure to use a 
prescribed form for submitting requests is not a 
valid reason for denying access. 

To avoid having to amend regulations every 
time the subject matter list is changed, the subject 
matter list should be separate from the body of 
regulations. However, the subject matter list can 
be stapled to the back of the regulations. 
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All agencies which have regular business hours 
must accept requests for access to records and 
produce records during all hours regularly open for 
business. Police and court records must be available 
during all daily regular business hours of those 
agencieS:-[Committee Regulations Section 1401.5] 

Regulations should state that a request for 
records may be oral or in writing, and that written 
requests shall not be required for records customarily 
available without written request. [ CoT7'.mi ttee 
Regulations Section 1401.6(a)] As noted above, other 
than the Conptroller's form for use by bona fide 
media representatives requesting payroll information~ 
no other form OT written request is mandated by Law 
or Committee regulation. 

Regulations should note that, except under 
extraordinary circumstances, officials should respond 
to an oral or written request within five days of 
such request, oT provide written notice of when a 
reply to the request will be made. [CoPmittee 
Regulations Section 1401.6(b)] 

The appeals person, persons or body should be 
identified by business address and business telephone 
number as well as by name or job title. Decisions 
on appeal must be provided in writin~ to the requester 
within seven business days of receipt of an appeal. 
[Committee Regulations Section 1401.7) 

Regulations should state that unless specified 
by law, rule or regulation passed by the Village 
Board prior to September 1, 1974, no fee shall be 
charged for search for records. [Committee 
Regulations Section 1401.8] 

A listing of records access officers, fiscal 
officer, appeals person or persons or body and 
location where records can be seen or copied should 
be posted in a conspicuous location wherever village 
records are kept. [Committee Regulations Section 1401.9] 

I nm enclosing a copy of model regulations, 
which may assist you in amending your regulations. If 
you have any questions, please do not hesitate to 
call at (518) 474-2791 • 

Sincerely, 

LZ:lbb 



~s. Mildred S. Littell 
Town Clerk 
60 Main Street 
P.O. Box 355 
Warwick, New York 10990 

Dear Ms. Littell: 

March S, 19 75 

Thank you for suomitting a copy of the regulations 
governing public access to records of the Town of Warwicl<. 

Certain changes in your regulations should be ~ade 
to conform them to the Committee's general regulations, 
which have the force and effect of law. These include: 

The Records Access Officer, who shall have the duty 
of coordinating the Town requests for public access to 
records, should be designated by business address and job 
title [Committee Regulations Section 1401.2(a)J. 

The fiscal officer should also be designated by 
business address and job title [Committee Regulations 
Section 1401.3(a)). 

Requests for records may be oral or in writing, and 
written requests shall not be required for fecords cus
tomarily available without written request. While written 
requests may be required pursuant to Committee regulations, 
[Committee Regulations 1401.6(a)] failure to use a prescribed 
form for sumnitting requests is not a vaild reason for 
denying access. 

Except under extraordinary circumstances, officials 
should respond to an oral or written request for records 
within five days of such request, or provide a written ex
planation of when a reply to the request will be made [Com
mittee Regulations Section 1401.6(b)]. 
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A subject matter list of Town records, i~dated semi
annually, must be available for public inspection and copyin~. 
[Co~rnittee Regulations Section 1401.6(c)]. 

While information on dates, titles. file desi~ntions 
or other infprmatien which may help identify records should 
be provided where possible, a request for any or all records 
falling within a specific category conforms to the standard 
that records be identifiable [Cor.mittee Regulations Section 
1401.6(d) and (e)]. 

A procedure to appeal denial of access to records Must 
be established. Access to records may be denied in part, as 
well as in whole. Denial of access must he in writing. A 
person, persons or body, designated by business address ancl 
business telephone as well as by name or job title, must he 
established to heaT appeals. The nppeals unit must inform 
the requester in writing of its decision within seven business 
days of receipt of the appeal [ComTrittee Regulations Section 
1401.7]. 

- A listing of records access officers, fiscal officer, 
appeals person or persons or body and location where records 
can be seen and copied should be posted everywhere records 
are kept [Committee Regulations Section 14()1.9]. 

Enclosed is a copy of Committee 1?eneral regulations, 
and regulations governing access to records, which may assist 
you in amending your regulations~ 

If yo~ have any questions, please do not hesitate to 
call (518) 474-2791. 

LZ/sd 

enc. (2) 

Sincerely, 

l.aryy Zawisza 
Municipal Liaison 

Officer 



\ 

~-Ir. Owen B. Walsh 
Deputy Supervisor 
Office of the Supervisor 
Town Ha.11 · 
Oyster B3y, New York 11771 

Dear nr. Walsh: 

~-!arc~ 5. 1975 

As you have stated. in responding to requests for Tecords, 
it is difficult to dray a line between inconvenience an<l ,arass
nent of pu~lic officials. 

There arc, however, two cases that have dealt tangenti~lly 
with the prob ler.1. In ~{<;?w Yor1..: Pest Corn. v. '!oses, 12 A.. n. 2d 
2 4 3 , 2 1 O NY S 2 d 8 8 , 1 O O ( 19 61) , t 11 e r. our t 11 ~ 1 d th :1 t 

nMere inconvenience resulting from 
inspection cannot be equated wit, 
public c.etriment, nor he construed 
as ininical to the puhlic welfare, 
or against public -:,olicy. 11 

Sorley v. Lister, 218 }~S 2d 212, 217 (1"61) cited New York P0st 
c.mJ reiterated that "ri:ere inconvenience .. is not <letrir,,en tal. 
~,evertheless, the Court held that, pursuant to reasona.,.,le Te~ulations 1 

citizens and taxpayers cm inspect and copy records "without un-
duly .interfering- with the conduct of the business•• of a ~overnr-ent 
office. 

Since the courts have not ac!opted :my hard ~nr'. fast Tules, 
in my opinion, public officials will have to <letcrmine suhjectiv~ly, 
when requests for records.result in so;riettling more than ''r:ere 
inconYenience." 

As you TcquesteJ, I an enclo~inr a co~y of the quPstions posed 
by Counsel Spat:: in his letter of Septenber 311, 1974. 

I hope that I hctv'J been of soj'le assistance. Should any furthe-r 
questions arise, please feel free to cont3ct ~e. 

VeTy truly yours, 



Ms. Ruth Mongero 
Clerk 
Board of Education 
Yorktown Central School District 
2729 Crampond Road 

March 5 11 1975 

Yorktown Heights 11 New York 10598 

Dear Ms. Mongero: 

Thank you for submitting a copy of the 
District's regulations on public access to records. 
Based on a review of these regulations, the 
following changes are recommended: 

Section IV. - Payroll records should be 
available to ad4 person includin2 bona fide members 
of the news me 1a as required un~er Sections SS(l)(g), 
(l)(i) and (10) of the Freedom of Information Law. 
[Committee Regulations Section 1401.3(b)] 

Section V. - The tender of cash instead of a 
check or money order is not a valid reason for 
denying a person a copy of a record. 

Section VI(A)(Z). - While written requests 
may be required pursuant to the Committee's 
regulations, failure to use a prescribed form for 
submitting a written request is not a valid reason 
for denying access to records. 

Section VI(A)(3). - Although the Committee's 
regulations do pcnni t t'fie use of appointment 

'schedules for agencies and municipalities which 
do not have regular business hours, those agencies 
and municipalities which do have regular business 
hours should not mandate an appointment to inspect 
and copy a record. [Committee Regulations 
Section 1401.5] 
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Section VI(B). - Except under extraordinary 
circumstances, regulations should require officials 
to respond to oral or written requests for records 
within five days of such request, or provide a 
written explanation of when a reply to the request 
will be made. [Committee Regulations Section 1401.6(b)] 
Failure to reply within the time set out above will 
be considered a denial of access. [Committee Regulations 
Section 1401.7(c)] 

Section VIC). - If an official cannot supply 
a copy o a requeste record within the five-day 
time period discussed above in the ccn~ent on 
Section VI(B), he or she must provide a written 
explanation of when the copy will be available. 

The District's regulations should also provide 
for the posting of a public notice of ri~hts of access 
pursuant to Committee Regulations Section 1401.9. 

Enclosed are copies of the general regulations 
of the Committee and some rnodel regulations. If you 
have any questions, please call me at (518) 272-2722. 

Enclosures 

DMO'L:DJD:lbb 

Sincerely:, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 



<• 

Mr. James Northrup 
Acting Director 
Office of Employee Relations 
Twin Towers - 12th Floor 
99 Washington Avenue 
Albany, New York 

Dear Mr. Northrup; 

March 5, 1975 

I apologize for the delay in responding to your h(:t;()( Uj 
letter of January s. f 

The request involves disclosure of a record con-
taining the names and addresses of employees in a 
particular bargaining unit. 

The Freedom of Information Law provides public 
access to certain existint;? records. Tf an agency 
does not possess or has not created a record contain
ing the information sought, the request must be denied. 
Even if an agency has all of the information sought 
contained in a variety of records, it nas no obliga
tion to cull out the information and compile a record 
to comply with a request. 

Therefore, unless the D.ffike_of_Emnloyee Relations 
has in its possession the record requested, there is 
no obligation to grant access to the information sought. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to call ~e. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Thomas McPheeters 
The Troy Publishing Co., Inc. 
The Times Record 
Broadway and Fifth Avenue 
Troy, New York 12181 

Dear Mr. McPheeters: 

March 6, 1975 

In your letter dated February 11, 1975, you 
asked whether breathalyzer test results are accessible 
under the Freedom of Information Law. Based upon my 
research, I have concluded that breathalyzer test 
results kept, filed or maintained in the offices of the 
Police Court Judge, District Attorney and the Police 
Chief are accessible to the public onll after the case 
has been disposed of by dismissal or conviction. whether 
by guilty plea or plea bargainina to a reduced charge. 
However, breathalyier test results kept, filed or main
tained by a state afency. such as the State Police, are 
probably not access ble under the Freedom of Information 
Law. 

I will first explain why the breathalyzer 
test results are accessible from municipal officers 
and judges. The Preedom of Information Law 
Section 88(1)(1) preserves the right of access · 
to files, records, papers or documents required by any 
other provision of law to be made available for 
public inspection and copying. Therefore, the , 
broad access provisions of General Municipal Law 
Section 51 and Judiciary Law Section 255 are preserved 
by the Freedom of Infonnation Law. 
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The Section 88(7) exemptions, which can be 
a11erted to deny a request for access to breathalyzer 
test re1ults, include information that is "specifically 
exempted by statute," or "part of investigatory files 
compiled for law enforcement purposes." 

The privilege established by case law rests on 
the Court of Appeals conclusion in Cirale v. 80 Pine 
Street co3oration (35 NYS 2d 113) (decided July ts, 1974) 
that, notw thstanding the new Preedom of Information 
Law, government bodies may withhold records from 
public disclosure provided they can prove to the courts 
that the public interest is better served by secrecy. 

In my opinion, these exceptions do not apply 
to a request for breathalyzer test results after the 
case has been disposed of. I will deal with each 
exception separately. 

1. Information specifically exempted by statute. 

The Lefislature may enact statutes which 
specif cally exempt records or categories 
of records on a statewide basis. However, 
my research has not revealed any statutes 
which specifically exe•pt breathalyzer test 
results from public inspection and copyina. 

2. Information that is "part of investigatory 
flies compile~ for law enforce■ent purpo1ea." 

While a cursory review of thi• question 1eem1 
to indicate that all bTeathalyzer test 
results are exempted from access under the 
Preedoa of Inforaatlon Law, a closer analy1is 
reveals that there i1 a point where th• 
breathalyzer teat results are no longer 
compiled for law enforcement purposes. 

When the breathalyzer test is conducted, 
there is a clear law enforcement purpose 
to obtain evidence of the influence of 
alcohol on a ■otor vehicle operator involved 
in an accident or violating the rules of 
the road. This law enforcement purpose 
continues until the case is disposed of by 
dismissal, or conviction, whether by guilty 
plea or plea bar1aining to a reduced charge. 
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I would be remiss, however, if I did not 
emphasize that the issue of serving the public 
interest by withholding access to records can 
be decided only by the courts on the merits 
of each case. 

Breathalyzer test results in the files of the 
State Police or any other state :genc~are probably not 
accessible to the public because such records are not within 
any of the categories of records enumerated as accessible 
under Section 88 (1) of the Freedo;., of Information Law. 
The fact that breathalyzer test results are available 
under the General Municipal Law and the Judiciary Law 
ls not relevant to State Police records because the 
Division of the State Police is not within the scope 
of these laws. As a result, there may be a double standard 
of access to records under the Preedom of Infonnation La~ 
which preserves access to records by other provisions 
of law without making those access provisions equally 
applicable to all agencies. 

The Committee has submitted an amendment to 
the Legislature to make records equally accessible 
fro■ all agencies and municipalities in the state, 
unless specifically exempted by statute (copy attached). 

I regret that a full response to your questions 
on access to breathalyzer test results was not made more 
promptly. If you have any questions, please feel free 
to call ■eat 474-2791. 

DMO'L:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 



!,Is. Vanetta Gill 
Village Clerk 
Village of Rensselaer Fllls 
Rensselaer Falls, New York 

Dear Ms. Gill: 

March 6, 1975 

Thank you for suhr.litting a copy of re~ulntions governing 
access to records of the Village of Rensselaer Fllls. 

Certain changes should be made in your regulations to 
conform them to the Committee's regulations. These include: 

A fiscal officer should be designated in your regulations 
by job title and business address. He shall be the person 
charged with certifying the payroll and shall respond to re
quests for an itemized payroll record [Committee Regulations 
Section 1401.3]. 

If you have regular business hours at your home office, 
you must accepp requests and produce records during all hours 
you are regularly open for business. If you do not have daily 
regular business hours, then you must establish a written 
procedure for setting up an appointment which identifies t~e 
name, position, address and phone number of the party to be 
contacted for making an appointment [Committee Regulations 
Section 1401.S}. 

Requests for records may be oral or in writing, and written 
requests shall not be required for records customattly avail
able without written request. While written requests nay be 
required pursuant to Committee regulations [Committee Regulations 
Section 1401.6(a)], failure to use a prescribed form for suh
mitting requests in not a valid reason for denying access. The 
state comptroller form is for use by members of the meclia who 
desire to inspect payroll information. 
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A procedure to appeal denial of access to records nust 
be established. Access to records nay be denied in part, as 
well as in whole. Denial of access nust be in writing. I\ 
person, persons or body, designated by ~usiness address and 
business telephone as well ashy name or joh title, '!'!'lust '1-)e 
established to hear appeals. The appeals unit must inform 
the requesteT in writing of its decision within sev~n husincss 
days of the receipt of the appeal [Co~wittee Pegulations 
Section 1401. 7]. 

Unless provided for by law, rule or regulation of the 
Village Board prior to Septe~ber 1, 1974, fees for nny certi
fication pursuant to Conmittee regulations are not allowed 
[Committee Regulations Section 1401.S(a)]. 

A listing of records access officers, fiscal officer, 
appeals person or persons or body and location where records 
can be seen or copied should be posted everywhere records are 
kept [Committee ~egulations Section 1401.9]. 

Unclosed are a copy of the Committee's general regulations, 
and model regulations governing access to records, which may he 
of assistance in amending your re~ulations. 

If you have any questions, please do not hesitate to cnll 
at (518) 474-2791. 

LZ/sd 

enc. (2!' 

Sincerely, 

Larry !awisza 
Municipal Liaison 

Officer 



Mr. Clifford F. Hart 
Supervisor 
Town of Salina 
913 Old Liverpool Road 
Liverpool, New York 13088 

Dear Mr. Hart: 

March 6 1 1975 

Thank you for submitting a copy of regulations governing 
access to records of the Town of Salina. 

Certain changes should be made to your regulations to 
conform them to general regulations of the Committee, which 
have the force and effect of law. These include: 

The fiscal officer should he designated by business 
address as well as by job title [Committee Regulations Section 
1401.3]. 

The appeals person or persons or body should be desig
nated by business address and business telpphone as well as by 
job title [Committee Regulations Section 1401.7(b)]. 

Regulations should state that the public shall not he 
denied access to records through officials who haveein the past 
been authorized to make records or infonnation available [Com
mittee Regulations Section 1401.2(a)]. 

Requests for records may be oral mr in writing, and written 
requests shall not be required for records customarily avail
able without written requewt [Committee Regulations Section 
1401.6(a)]. While written requests may be required pursuant to 
Committee regulations, failure to use a prescribed form for sub
mitting requests is not a valid reason for denying access. 

Requests for public access to records must be accepted and 
records ·produced during al 1 hours Town offices are rep,uiarly 
open for business [Committee Regulations Section 1401.SJ. 



Mr. Clifford "JI. Hart 2 March 6, 1975 

While Committee regulations specify that a request for 
access to rec.oTds should be sufficiently rletail-s<l to iientify 
records and should, where possible, contain infol"mation re
garding dates, titles, file designations or other information 
w!1ich may help identify records [Committee R8gulations Section 
1401.6(c)], a request for any or all Tecor<ls falling within 
a specific category conforms to the standard that records he 
identifiable [Coimnittee Regulatd,ons Section 1401.6(e)]. 

Except under e:s:traordi.nary circumstances, officials should 
repond to an oral or written request for records within five 
days of such request. or provide a written explanation of when 
a reply to the request will be ~ade [Committee Regulations 
Section 1401.6(b)]. 

Regulations should specifiy that the fee for copying records 
shall not exceed twenty-five ~ents for photocopies not exceeding 
8 1/i x 14 inches [Committee Regulations Section 1401.S(c)]. 

Denial of adcess must he in writing stating the reRson for 
denial and advising the requester of the right to apl'eal to the 
Appeal Officer [Committee Regulations Section 1401.7(b)]. 

A listing of records access officers~ fiscll officer$ appeal~ 
person or persons or body and loaation where records can be seen 
or copied should be posted eveTywhere records are kept [Committee 
Regulations Section 140 l. 9 l. 

Enclosed is a copy of the Committee's Reneral regulations, 
and model regulations which nay assist you to amend your regu
lations. 

If you have any questions, please do not hesitate to call 
at (518) 474·2791. 

LZ/sd 

- enc. (2) 

Sincerely, 

Larry Zawisza 
Hunici1"1ri.1 Liaison 

Officer 



Ms. Grace A. Neylon 
Public Information Officer 
Elmira Urban Renewal Agency 
307 East Church Street 
El~ira, New York 14901 

Dear ?-ts. Neylon: 

March 6, 1975 

Thank you for submitting a copy of regulations 
governing access to records of the Elmira Urban 
Renewal Agency. 

. Urban Renewal Agency regulatons should be 
amended to conform to Committee regul~tions, which 
have the force and effect of law. Changes which 
should be made include: 

Regulations should designate a fiscal officer, 
by name or job title and business address, who shall 
certify the payroll and respond to requests for 
an itemized payroll record. (Committee Regulations 
Section 1401.3] 

Regulations should state that requests for 
records may be oral or in writing, and written 
requests shall not be required for records customarily 
available without written request. [Committee 
Regulations Section 1401.6(a)] While written 
requests may be required pursuant·to Committee 
Regulations Section 1401.6(a), failure to use a 
prescribed forn for submittin~ requests is not a 
valid reason for denying access. 

Except under extraordin~ry circumstances, 
officials should respond to an oral or written 
request for records within five days of such request, 
or provide a written explanation of when a reply 
to a request will be made. [Committee Regulatior.s 
Section 1401.6(b)J 
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A subject matter list of Urban Renewal 
Agency records, updated semi-annually, must be 
available for public inspection and copying. 
[Committee Regulations Section 1401.6(c)] 

Regulations should state that, where 
possible, the requester should supply information 
regaraing dates, titles, file designations and 
other information which may help identify the 
records. [Conmittee Regulations Section 1401.6(d)J 
However, it must be noted that a request for all 
records fallin~ within a ssecific cate~ory conforms 
to the standar that recor s be identi iable. 
(Committee Regulations Section 1401.6(d) and (e)] 

A procedure to appeal denial of access to 
records must be established. Access to records 
may be denied in whole, or in part. Denial of 
access raust be in writing. A person, persons, 
or body, designated by business address and business 
telephone as well as by name or job title, must be 
established to hear appeals. The appeals unit must 
inform the requester in writing of its decision 
within seven business days of receipt of the appeal. 
[Committee Regulations Section 1401.7] 

A listing of records access officers, fiscal 
officer, appeals person or persons or body and loca
tion where records can be seen or copied should be 
posted everywhere records are kept. [Committee 
Regulations Section 1401.9] 

Enclosed are copies of the Committee•s general 
regulations and model regulations governinB'access 
to records, which nay assist you in aJJending your 
regulations. 

If you have any questions, please do not 
hesitate to call at (518) 474-2791. 

Enclosures 

12:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



Mr. Ramsey G. Ludington 
Counsel 
Fulton Housing Authority 
Fulton, New York 13069 

Dear Mr. Ludington: 

March 6, 1975 

Thank you for submitting a copy of the 
Authorityts regulations on public access to records. 

The following comments are based upon a 
review of the Authority's regulations for conformance 
with the enclosed general regulations issued by the 
Committee on Public Access to Records: 

Section 1. The list of records available 
should include access to na record of name, address, 
title and salary of every officer and employee of 
the Authority'' [Public Officers Law Section 88(1) (g)]; 
and "a record votes of the members of the governing 
body of the Authority" [Public Officers Law 
Section 88(5)]. 

Please note that the Committee's regulations 
do not require that records made available for public 
inspection pursuant to Public Officers Law Section 
88(1) be set forth in agency regulations. However, 
if a list of records accessible to the public is 
provided in regulations, it should identify all 
categories of records available under the Law. 

Section 2 a, We recommend including the 
wording of Committee Regulations Section 1401.6(e) 
which provides that requests for all records falling 
within a specific category conform to the standard 
that the Tequest for records be identifiable. 

\ 
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1 have also enclosed a copy of the Committee's 
model regulations which will be of assistance to 
the Authority in drafting regulations which conform 
to the Committee general regulations r,ovcrninc 
access to records. 

The 

1. 

2. 

3. 

4. 

s. 
6. 

Authority's regulations should provide: 

designation of a records access officer 
[!fodel Regulations Section 2] 

design3tion of a fiscal officer [~ode! 
Regulations Section 3] 

exact hours which are the regular working 
hours [~odel Regulations Section 5] 

maxinum time for responding to appeals 
[Model Regulations Section 6] 

appeals procedure [~!odel Regulations Section 7] 

fees for inspection~ search and certification 
[~odel Regulations Section 8] 

7. public notice ['lodel Regulations Section 9] 

Should you have any questions on the review 
of the Authority's regulations, please call me at 
(S18) 474-2791. 

Enclosures 

DMO'L:lbb 

Sincerely, 

Dennis~- O'Leary 
State Agency Liaison 

Officer 
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Mr. Bernard~- Bergmann 
Mayor 
Village of Croghan 
Village Clerk Office 
Main Street 
Croghan, New York 13327 

Dear Mr. Bergmann: 

Narch S, 1975 

Thank you for submitting a copy of the 
Village's regulations on public access to records. 
Based on a review of these regulation~, the 
following changes are recommended: 

Section 2 - For the purposes of making an 
appointment to copy records, the Village Clerk 
should be identified by telephone number as well 
as by name or job title and business address. 

Se.ct ion 3 • Unless established by lnw, 
rule, or regulation of the Village Board prior to 
Septenber 1, 1974, the maximum fee for a photocopy 
of a record not exceeding 8 1/2 x 14 inches shall 
be 25 cents per copy. However, if an agency or 
municipality does not have photocopy equipment, 
the requester may be charged for the clerical time 
in making the copy. [Committee Regulations 
Section 1401.B(c)(l~dand (2)] 

Section 4(a) - While written requests may be 
requirea pursuant to Committee Regulations 
Section 1401.6(a), failure to use a prescribed form 
for submitting requests is not a valid reason for 
denying access. 
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Section 4 - Regulations should note that . 
except uncter extraordinary circumstances, officials 
shall respond to an oral or written request for 
records or copies thereof within five days of such 
request or provide a written explanation of when 
a reply to the request will be made. [Committee 
Regulations Section 1401.6(b)] Failure to reply 
within the time ~eriod set out above shall be 
considered a denial of access. (ComTTJittee Regulations 
Section 1401.7(c)] 

Section 5 - A procedure to appeal denial of 
access to records must be established. Access to 
records may be denied in part as well as in whole. 
Denial of access must be explained in writing. The 
appeals officer must be designated by business 
address and business telephone as well as by name 
or job title. The appeals officer must inform the 
person requesting the record in writing of his 
decision within seven business days of receipt of 
the appeal. (Committee Regulations Section 1401.7] 

The regulations should also include requirements 
that the subject matter list be updated at least 
seni-annually and require a listing of the records 
access officer. fiscal officer, appeals officer and 
location where records can be seen or copied to 
be posted everywhere records are kept. [Committee 
Regulations Sections 1401.6(c)(2) and 1401.9] 

Enclosed are copies of the general regulations 
of the Committee and some model regulations. If you 
have any questions, please call me at (518) 474-2791. 

Enclosures 

m.10' L: DJD: 1 b b 

Sincerely, 

Dennis~- O'Leary 
State Agency Liaison 

Officer 



Ms. Shirley Zeller 
Town Clerk 
Town of Deerpark 
Drawer A 
Huguenot, New York 12746 

Dear Mrs. Zeller: 

March 6, 1975 

I thank you again for your interest in complying with 
the Freedom of Information Law. 

With regard to fees, Section 1401.8 of the regulations 
promulgated by the Committee states that the fee permitted 
to be charged under the regulations shall ROVern 

"[E]xcept where fees or exemptions 
from fees have been established by 
law, rule or regulation prior to 
September 1, 1974 ••• " 

Consequently, the fee provisions of the regulations are 
applicable to unit• of government which had not established 
fees by law, rule or regulation before September 1, 1974. 

Section 66 of the Public Officers Law, which was repeated 
by enactment of the Freedom of Information Law, enahled public 
officers to charge "at the rate allowed to a county clerk for 
similar services" if no fees were expressly allowed by law. 
In my opinion, since Section 66 has been repealed, if a public 
officer had not charged pursuant to law, rule or regulation, 
he may no longer charge at the rate allowed by the county clerk; 
he must now charge a fee consistent with the Committee's 
regulations. 

Prom you letter, I am unable to detenine whether the 
fee set by the Town of Deerpark wa• created by policy or reso
lution, or by rule or regulation. If it was created merely 
by a resolution of the Board, the Committee's fees govern. If 
however, the fee was adopted in the form of a law or regulation, 
it remains in effect. 
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In response to question two, I believe that the problem 
relates to the degree to which an individual must identify a 
record sought. Section 1401.6(d) of the re9ulation1 provides 
that 

" ••. a request for access to 1'ecords 
should be sufficiently ••tailed to 
identify the records. Where possible, 
the requester should supply infor
mation regarding dates, titles, file 
designations or other infoT'lllation 
which may help identify record." 

Further, Section 1401.6(e) states that 

"A reque!Jt for any or all records 
falling within a specific cateiory 
shall conform to the standard that 
records be tdentifiahle. 0 

The category referred to relates to the breakdown in an agency's 
subject matter list. If, for exa1nple, the docket book is listed 
as a separate category in your subject matter list, it might be 
impossible for a person seeking records in the docket book to 
identify anything more specific than the docket book lt••lf. 
As such, his request would confot'II to the T•••lation1. Moreover, 
under Section 1401.2(b)(Z), the records access officer has the 
responsibility of as1t1tin1 a requester in identifyina the 
records sought. As I ••ntioned befoTe, unless a person knows 
specifically which Tecords he is seekinf, the specificity of the 
request dependssupon the dear•• of deta 1 of the subject ••tter 
liit•• 

With regard to question three, all T can offer is that 
common sense and common courtesy should be used. I imagine that, 
in some instances, either the records access officer or the per1on 
requestin1 records might be forced to break an appoint•ent. 

I called Mr. Ray concernina your previeoawque1tion1. He 
told re that an answeT 11 being prepared and that he utlcipat•• 
that it will be completed shortly. 

I hope that I have been of some assistance. Should any 
further questions arise, feel free to contact••• 

Very truly yours, 

Robert J. Freeman 
n1111nuf'V ('nnncA1 
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March 7, 1975 

:,fr. Alan Nucci, Secretary 
Brighton Professional 
Fire Fighters Association 
I.A.F.F. Local 2223 
P.O. Box 18083 
Rochester, New York 14618 

Dear Mr. Nucci: 

I am sorry to hear that your efforts to gain access 
to records has been unsuccessful. 

I can only advise you what the responsibilities of the 
fire district are under the Freedom of Information Law and 
the regulations. which have the force and effect of law. 

First, every unit of governnent must publish regulations 
regarding access to records pursuant to Section 88(2) of 
the Law. You may ask to have a copy of the fire district 
regulations. No pppointment should he necessary; they can 
be mailed. 

Second, under section 1401. 9 of the regulations, the 
fire district must 

"publicize by posting in a conspicuous 
location wherever records are kept 
and/or by publication in a local news
papcT of general circulation: 

(a) The location where nuhlic 
records shall be ma~e avail9 
able for inspection and 
copying. 
cop 

(h) The name, title, husiness 
address and business tele
phone nunber of the desig
nated ~ecords access officer 
and fiscal officer. 
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(c) The right to appeal by any 
requester denied access for 
whatever reason and the name 
and business address of the 
person or persons or hodv to 
whom an app"al is to be directed." 

Also, pursuant to section 1401.7(c), if the fire dtstrict 
"fails to provide requested records promptly •.• such failure 
shall be deemed a denial of access." If that is the case, you 
may appeal to the person or persons to whom appeals should be 
directed. 

Finally, your best course of action probahly would hP. to 
r~quest another appointDent, specifying that it should he ~n<le 
in advance, at a mutually convenient time. 

I am enclosing a copy of the regulations for your perusal. 

I hope that I have been of some assistance. Should any 
further groblems arise, please feel free to contact rne. 

RJF/sd 

enc. 

cc: Brighton Fire District 
368 Landing Road 
South Rochester, New York 14610 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Austin Crawford 
Assistant Counsel 

March 10, 1975 

Facilities Development Corporation 
44 Holland Avenue 
Albany, New York 12208 

Dear Mr. Crawford: 

Thank you for submitting a copy of the 
Corporation's regulations on public access to 
records. 

The following com~ents are based upon 
a review of these regulations for conformity with 
the Committee's General Regulations. 

Section 3{a) - We recommend that this 
section state whether requests can be oral or in 
writing. [Committee Regulations Section 1401.6(a)] 

We recommend including Committee Regulations 
Section 1401.6(a) which states that a request for 
all records within a specific category is a request 
for identifiable records. 

Section 3(b) - The last sentence should set 
forth that upon payment or offer to pay established 
fees, copies of records will be made available. 
[Committee Regulations Section 1401.2(b)(4)(i)] 
We also recommend including a statement that copies 
will be certified as true copies upon request. 
[Committee Regulations Section 1401.2(b)(S)] 
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Section 3(c) - Committee Regulations 
Section I~Ol.3(6) requires that the payroll infor
mation be made available to any aerson, including 
bona fide members of the news me ia. 

Section 3(e) - We recommend that this para
graph provide tor certification upon failure to 
locate a requested record. [ConJ;1i ttee Per,ul at ions 
Section 1401.Z(g)] Also, this section should 
include a statenent that the person denied access 
will be notified in writing of his right to appeal 
to the appeals officer. 

Section 4 a) - We recommend including the 
statement tat no ee will be charged for any certifi
cation pursuant to these regulations. [Committee 
Regulations Section 1401.B{a)] 

Enclosed is a copy of the Committee on Public 
Access to Records' General Regulations. Should 
you have any questions, please call r1e at 474-2722. 

Enclosure 

DMO'L:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 



Ms. Lois E. Nutting 
Clerk - Treasurer 
Village of Dexter 
Municipal Building 
Lock Street 
Dexter, New York 13634 

Dear Ms. Nutting: 

Harch 10, 1975 

Thank you for sub~itting a copy of the 
Village's regulations on public access to records. 
Based on a review of these regulations, the 
following changes are recommended: -

Section 4. Please note that failure to 
use the form you have prescribed for submitting 
requests would not be a valid reason for denying 
access to a records requested in writing. [Co~mittee 
Regulations Section 1401.6(a)] 

Section~- Except under extraordinary circum
stances, the records access officer must reply to a 
request for records within five business days of 
receipt of the request. [Committee Regulations 
Section 1401.6(b)] Failure to reply to a request 
within that time shall be considered a denial of 
access. [Committee Regulations Section 1401.7(c)J 

Section 6. As appeals officer, the ~ayor 
should be identified by business telephone number 
as well as by job title and business address. The 
appeals officer must inform the person requesting 
the record in writing of his decision within seven 
business days of receipt of an appeal. A final 
denial of access by the appeals officer shall be 
subject to court review in the manner provided in 
Article 78 of the Civil Practice Law and Rules. 
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Section 7. /\ny "record-retention and disposi
tion schedule!f should include all records produced, 
filed or first kept or promulgated after 
Septcnber 1, 1974. 

Section S. Regulations should note that 
payroll informafion will be made available to any 
person, including bona fide rne~bers of the ~edia. 
[Cmrunittee Regulations Section 1401.3(b)J 

Enclosed are copies of the general regulations 
of the Committee, and model regulations. If you have 
any questions, please call me at (518) 474-2722. 

Enclosures 

DO'L:DJD:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 
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MarchlO, 1975 

Nr. Theodore Spatz 
Counsel 
Department of Audit 

and Control 
Alfred E. Snith Building 
Albany, New York 

Da.ar Mr. Spatz: 

In response to your first question, since Section 
88(6) of the Freedom of Information Law provides that 
agencies shall make records available.to "any persons," 
an individual may seek access to records through another 
person, including a paid agent. Moreover, as the Com
mittee has resolved, 

"information accessible under 
the Freedom of Information Law 
shall be made equally access

ibible to any person, without 
regard to status or interest" 
(see Resolution attached). 

Second, an agency need not disclose the name of the 
principal or the interest of the principal in acquirinR 
the record. However, as you have intimated, an inquiry 
as to the purpose of the request may be made when an 
individual seeks to obtain a list of names and addresses 
as contemplated by Section 88(3)(d). 

I hope that I h'8Ve sufficiently answered your questions. 

Enclosure 

Sincerely, 

Louis R. Tomson 
Executive Director 



Mr. Albert J. ~tacBrien 
Secretary 
Board of Fire Commissioners 
Roosevelt Fire District 
P.O. Box 394 
Hyde Park, New York 12533 

Dear Mr. ~racBrien: 

March 11, 197S 

Thank you for submitting a cony of rules and re~ulations 
governing access to records of the Roosevelt Fire District. 

Certain changes in your regulations must be made in order 
to conform them to Comnittee regulations, which hnve the force 
and affect of law. These include: 

Regulations should clearly state that the Fire District 
is esta~lishing an appointment procedure to ins,ect and co~y 
records because it does not have daily regular business hours. 

Unless established by law, rule or regulation prior to 
September 1, 1974, nn fee for searches for records is allowed 
by Committee regulaITons. Also, an applicant who copies recoTds 
by hand himsepf cannot be charged a fee [Committee 'l(e$;ulations 
Section 1401.8]. 

Regulations should state that requests for records may he 
oral or in writing, and written Tequests shall not he required 
for records custOirtarily available without written request. While 
written requests nay be required pursuant to Committee regu
lations, [Committee Regulations Section l401.6(a)], failure to 
use a prescribed form for suhMi ttinp: requests is not a valhl 
reason for denying access. 

Regulations should note thnt, except under extraordinary 
tircumstances, officials should respond to an oral or written 
request for records within five days of such re~uest, or provide 
a written explanation of when a reoly to the request will be 
made [Committee Regulations Section 1401.6(h)]. 
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The Chainnan of the Board of Fire Com.i':lissioners, as the 
appeals person, must be designated in regulations by business 
address and business telephone number as well as by name or 
job title. He must inform the person seeking access in writing 
of his decision within seven business days of receipt of the 
appell. 

The notice of denial provided a person seeking access which 
informs hin of his right to appeal to the Chairnan of the Board 
of Fire Commissioners must state the reason for denial of access 
[Comnittee Regulations Section 1401.7]. 

A listing of records access officers, fiscal officer, 
appeals person or persons or body and location where records 
can be seen or copied should be posted everywhere records are 
kept [Cornnittee Regulations Sedtion 1401.9]. 

Because any changes in the subject matter list would 
necessitate amending your regulations, I suggest making the 
subject matter list separate frora the body of your regulttions. 
However, the list can be stapled to the regulations for the con
venience of the public. The lest must be updated semi-annually, 
and the date of the most recent updating placed on the first 
page. 

Enclosed are a copy of the Committee's general regulations, 
and model regulations governing access to records, which cay 
assist you in amending your regulations. If you have any questions, 
please do not hesitate to call (518) 474-2791. 

LZ/s<l 

enc .. (2) 

Sincerely, 

Laryy Zawiszn 
Municipal Liaison 
Officer 



,., 
' . 
' 

March 12, 1971 

Hr. Andrew Geddes, Director 
The Nassau Library System 

if I 1.5 

The Lower Concourse 
Roosevelt Field 
Garden City, New York 11530 

Dear Mr. Geddes: 

I apologize for the delay in responding to your letter. 

Generally, I want to confirm the conclusions that we 
reached jointly during our telephone conversations. To re
iterate, the issue is whether the Nassau Library System is 
an agency as defined by the Freedom of Information Law. 

Section 87(1) of the Law defines "agency" as 

"any state or municipal board, 
bureau, commission, council, 
department, public authority, 
public corporation, division, 
office or other governmental 
entity performing a govern
mental or proprietary function 
for the state of New York or 
one or more municipalities 
therein." 

The System does not fall within any of the specific kinds of 
agencies within the definition, but is it a governmental entity 
performing a governmental function? In my opinion, it is not. 

Although the System has many of the tapppings of a govern
mental entity (i.e., funding from governnent, participation in 
state hellth and retirement plans}, it is a private, separate 
legal entity controlled by a board of trustees which has the 
power to hire and fire its employees without any governmental 
infringement. Neither the System nor its trustees possess govern
mental powers; they merely provide a service (see New York Public 
Library v. New York State, 357 NYS 2d 522, 533, 1974). 

•' 



• 
Mr. Andrew Geddes 
March 12, 1975 
Page 2 

Decisional law upholds this conclusion. The Appellate 
Division has held that the New York public library is not a 
government or public employer within the Taylor Law (New York 
Public Librarr, su~ra). The Comptroller has held that a co
operative library 1s "not governmental in nature (Op. State 
Compt. 67-543) and that cooperative library service systems, 
although established under grant of a charter by the State Board 
of Regents, are not raunicipal corporations.(Op. State Compt. 
67-200). Further, neither lilibrary system nor an association 
library has state sovereignty, and the Cor:missioner of the 
State Department of Education has held that obligations executed 
by a free association library do not in any way encumber the 

. faith or credit of a school district £ro~ ~1ich it receives 
funds Pfatter of Appeal of Richard L. Boyle, 1963, 7 Education 
Departnent Rep. 102). 

In view of the opinions cited and their varcous sources, . :\? 
in r.1y opinion, the Nassa.u Library System is not an agency as ~ 
defined by the Freedom of Information Law and is therefore not 
within the scope of the Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to call me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



The Hon. Donald M. Halperin 
Legislative Office Building 
Room 413 
Albany, New York 

Attention: Ms. Kathy Becker 

Dear Ms. Bekker: 

March 13, 1975 

As requested, please find enclosed two memoranda con• 
sidered by the Committee on Public Access to Records Dealing 
with invasion of privacyy I have also enclosed a copy of 
proposed amendments to the Freeeom of Information Law adopted 
by the Committee. Of particular relevance for your project 
is Section 88(1)(b) of the amendments, which would enable an 
individual to inspect and copy records pertaining to him. 

If I can be of any assistance to you, or if you would 
like to discuss the issues in question, please feel free to 
call me. I can be reached at 474 ... zs1s. 

RJF/sd 

enc. (3) 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



'farch 14. 1975 

Gilbert Harwood, Counsel. Department of State 

Louis R. Tonson, Executive Director 

Proposed State Administrative Procedure Act - Senate 1236 
Your !femorandum of '.:-tarch 11, 1975 

,s you requested, this menorandum exanines the 
impact of the proposed State Administr:1.tive Procedure Act 
(APA) on the FreedoM of Information Law, Comnittee 
activities, and its legislative proposals. 

Both the APA and the Freedom of Information Law 
relate to public knowledge of and participation in 
government. But. because they are the products of separate 
draftsmen, they duplicate and contravene each other. 

The Federal Freedom of Information Act is part of 
the Federal APA which has consistent definitions, uniform 
access provisions and a requirement for publishing rules. 1 

The proposed state APA would be codified as an 
independent chapter of the Consolidated Laws, while the 
Freedom of Information Law is part of the Public Officers 
Law. The public interest would be better served if all 
"open government" statutes, such as the APA, the Freedom 
of Infor:rmtion Law and any open meeting laws, were 
codified in the same chapter of law. 

I. Impact on the Present Freedom of Information Law. 

1. 

Persons not familiar with rules of construction and 
incorporation by reference will be confused by the 
differences between the APA and the Freedom of 
Information Law. However, our analysis indicates 
that these differences will have little impact on 
the Freedom of Information Law and the Committee. 

5 USC §551-5S9 (Federal APA); S USC §552 (Federal Freedom 
of Information Act) 
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1. The Freedom of lnformntion Law governs access to 
records made available for puhlic inspection by 
the APA. 

2. 

The definition of nagency'' in .'\PA Section 102 (1) 
omits municipalities and a variety of st3te agencies 
included in the Freedo;, of Infornation Law. 

However, Section 103(1) provides that the APA 
" ••. shall not be construed to limit or repeal 
additional requirements imposed by statute or 
otherwise." Therefore, access provisions of the 
Freedom of InforDation Law will continue to apply 
to all agencies antl ~unicipalities whether or not 
affected by the APA. 

Section 88(l)(i) of the Preedom of Infor~ation Law 
incorporates all records nade available by any other 
provision of law. Therefore, all records created by 
the APA will be subject to boththe substantive and 
procedural provisions of the Freedom of Infor~ation 
Law and the Committee's regulations and advisory opinions. 

Duplication of access provisions. 

Except for provi<ling access to the entire record 
upon which a decision or rule is nade in a rule 
making or adjudicatory proceeding, all the access 
provisions of APA Section 501 duplicate the access 
provisions of the Freedom of Information Law, 
Section 88(l)(a),(h),(e) and (h). 

3. The Freedom of Information Law a~d Conmittee Regula
tions will nrec1uae an agency from requiring the 
ublic to obtain tne a~encv 1 s APA records solel 
rom t,1e epartment o state. 

Section 501 of the APA proviaes that each agency 
shall make certain records available for public 
inspection "either by itself or throuJ:!h the depart
ment of state." This cor.travenes the Freedom of 
Information Law and Co~nittce re~ulations, none of 
which are repealed or limite<l by the APA. Any 
agency designating the Secretary of State as the 

· sole source through which these records shall be 
available would still be required by the Freedom 
of Infomation Law and Co1ri:r.i ttee regulations to 
make any Section 501 record in its possession 
available from its own records access officer. 
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4. Definition of "rule" in the APA ma bc- invalidl 
1nvc,e an aqenc to 1n1t access to' statements 
0 po 1cr an<. nterpretat1ons" un.er t e 

Section 88(1)(h) of tho Freedom of Information Law 
provides access to "statevents of policy and interpre
tations" auopted by an agency without defining these 
terms. Therefore, an agency may attenpt to interpret 
these terr.is by applying the definition 0£ "rule'' in 
Section 102(2)(a) of the APA. 

In spite of APA Section 103's rule of construction, 
some agencies will probably argue thst records 
excluded from the APA definition of "rulef! and 
not required to be made available to the puhlic 
under APA Section 501, should not be available as state
ments of policy and interpretations under the 
Freedom of Information Law. This conclusion 
contravenes the intent of the Freedom of Informa-
tion Law. 

5. APA 1 s re ment that 
seoarate 1cat1on o. 1ts r orns and 
instructions for impfementing e " s unnecessary. 

APA Section 202(1)(c) and 202{2)(d) provide that any 
rule of general applicability adopted by an agency 
r.mst be published in the State Bulletin. This is 
similar to the requirement in the federal APA that 
all rules adopted by an agency be published in the 
Federal Register.2 However, APA Section 501 goes one 
step further and requires each agency to prepare a 
separate publication of its rules. 

The federal government does not require a separate 
publication for.each agency since publishing rules 
in the Federal Register provides adequate public 
notice. Publishing rules in the State Bulletin 
similarly obviates the need for a separate pu6lica
tion of each agencyts rules • 

Z. S USC §552(a)(l)(D) (Froedor:l of Infornation Act) 
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6. 

Furthermore, rules, for~s and instructions or any portion 
thereof are available upon request under both the 
APA and the Freedom of In formation Law. Placing 
these records in a single pt~lication is not necessary. 

~PA Section 501(1), 3Uthorizin~ a fee for a con of 
tne pu l1cat1on o· rues, as no stanuar an rnax 

.conf'lict with the Comrittce re<;ttlations articular! 
1. t1c cnt re copy, rat. er t 3n parts tnerco • ~11st 
be nurchased. 

APA Section 501(1) provides that the publication 
shall be made available to the public at a ''charge 
not more than cost for each copy of the publication 
distributed upon request • ., This indicates that the 
entire publication should be made available and that 
the person requesting access must pay the actual cost 
of reproduction of a complete copy. However, because 
of the APA Section 103 rule of construction, the 
Committee's regulations will govern and make records 
(including publications) available for public inspec
tion and copying in whole or in part. A person can 
request part of a publication and pay the copy cost 
of not rnore than 25 cents per pa~c, rather than pay 
for the whole publication as implied by the APA 
Section 501(1). 

Also, there is no standard in Section 501(1) for 
computing actual cost of a publication. The cost 
of printing a sitlgle copy may be prohibitive. A 
recent U.S. Senate Report on aMendments to the 
Freedom of Information !\ct noted that the fee charged 
for a copy of a publication should not reflect the 
complete cost of reproduction, but the per item cost 
as if the publication was printed in quantity. 

7. There is an inconsistency between APA Sections 201 and 
501(12. 

Section 201 requires that the •·nature and require
ments" of forms, instructions and procedures for 
inpfe;;ienting Article 2 ''rule making" be maue available 
for public inspection. However, Section 501(1) 
requires that the actu:il forms, instructions and 
procedures adopted by the agency to implement the 



• 
Mr. Gilbert Harwood 
March 14, 1975 
Page .-1-

II. 

8. 

APA be made available for public inspection. Neverthe
less, when a person requests access under the 
Freedom of Information Law to APA rule making 
forms, instructions and procedures, the agency 
must make the actual record available. 

ref 

The requirement that an agency give written notice of 
proposed rule naking to persons filing written 
requests with the agency [APA Sections 202(l)(a)(Z) and 
202(2)(a)(2)] does not limit the right of any 
person to request access to such a notice under 
the Freedom of Infonnation Law, Section 88(1)(b). 
However, agencies will probably ar~ue that the APA 
alone controls the procedure for access to such 
a notice. 

The Committee regulations authorize a fee not to 
exceed 25 cents for a photocopy of a record, while 
the APA permits an agency to charge for preparation, 
handling and postage regarding the notice set forth 
in Sections 202(1)(c) and 202(2)(b). The Committee's 
fee regulation will control the fee to be charged 
when the notice is requested as a record pursuant 
to the Freedom of Information Law. 

act of the APA on the Co~mittee's amendments to the 
n ormat1on Law. 

The proposed amendment to Section 88 of the Freedom of 
Information Lnw would make "all agency records" 
available, except those in specifically enumerated 
categories. Therefore, the record upon which a decision 
in a rule making or adjudicatory proceeding is based 
would be accessible under the Freedon of Information 
Law as would all other records required to be created 
by the APA. 

However, the exceptions to access in the amended 
Freedom of Infornation Law Qre not included in 
Article 5 of the APA. This raises the question of 
whether there will be double standard of access. For 
example, if a person requests APA. records under the 
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Freedom of Information Law, the exceptions apply; 
however, if he requests access under the APA, there 
are no exceptions. 

III. Fiscal Impact on Comnittee Operations. 

It is not entirely clear from the definition of "agency" 
in Section 102(1) that the Conmittee is covered by the 
APA. However, if covered, there will only be a nominal 
fiscal impact on the Committee in connection with 
publication of its rules nnd providing notice of rule 
oaking proceedings. Issuing declaratory rulings will 
be similar to the Committee's present procedure 
of issuing formal advisoTy opinions. 

Please call me if you h3ve any questions pertaining 
to these comments. 

LRT:DMO'L:lbb 

cc: Hario ~-f. Cuomo 
Secretary of State 
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Harch 14, 1975 

Mr. Basil Y. Scott 
Administrative Director 
Department of Motor Vehicles 
Empire State Plaza 
Albany, ~ew York 12228 

Dear Mr. Scott: 

The issue you have posed involves the sal~ of a motor 
vehicle registration list and its relation to the Preedom 
of Information Law. In my opinion, you may continue to sell 
the list. 

Section 88(3)(d) of the law states that an unwarranted 
invasion of personal privacy includes: 

"[T]he sale or release of lists 
of names and addTesses in the 
possession of any agency or 
municipality if such lists would 
be used for priv3te, commercial, 
or fund-raising purposes ••• " 

However, the Law does not mandate that an agency must delete 
identifying details or wi tl-\ho ld such a list fr01T1 ai sclosuTe. 
Instead, it gives the Committee authority to promulgate RUide
lines regarding specified records. The Committee has not 
done so. Further, the Law states that, in the absence of such 
guidelines, an agency mal act to prevent an unwarranted invasion 
of personal privacy. 

Since the Committee has not acted, an agency has dis
cretion to prevent such an invasion as it sees fit. 

As such, although you have power to withhold the regis
tration list, the~e is no authority in the Law to the effect 
that you :rn.us t. 
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Viewing the issue from a different perspective, it may 
be argued that the provisions of the Freedon of Information 
Law do not apply in this situation. Section 88(7) of the 
Law states that: 

'
1 (NJotwithstanding the provisions 
of stilidivision one of this section, 
this aTticle sh~ll not apply to 
infornation that is: 

a. speci fica11y exempted by statute .... 11 

In effect, Section 202{3) (b) of the Vehicle and Traffic: Law 
exer.'lpts the list from disclosure from all but one statutory 
party, the highest responsible bidder. Therefore, if the 
list is considered exempt from the public, the provisions of 
the freedom of Information Law are not applicable. 

I hope that I have \reen of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Ms. Rose L. Berman 
Presidetlt 
Clinical Laboratory Directors 
Of New York State, Inc. 

1780 Broadway 
New York, New York 10019 

Dear Ms. Berman: 

~·larch 14, 1975 

\\J,>i-1,n 
I spoke to Mr. WM41-in of the ~fow York City Hell th Departrr.ent 

regarding your letter. ify inquiries were directed at two practices 
of the Department: the requirement that an individual's purpose he 
stated when requesting records, and the search file. 

With reference to the purpose for see'kini,; rec_or;:is, l advised 
~!r. W:1itlin that, in my opinion, such a requirement is contrary to 
the spirit of the Freedom of Information I.aw. I advised th.at any 
person should be able to gain access to available records without 
regard to status or interest. 

On the matter of the search fee of $ 2. 50, the regulations 
adopted by the Cammi ttee on Public Access shall govern 

"[E] xcept where fees or exemptions 
from fees have been established 
by law, rule or rer,ulation prior 
to September 1, 1974 •.• '' 

The search fee charged by the Department of Health was adonted 
pursuant to a regulation prior to Septenber 1, 1974. Consequently, 
in ny opinion, the Department's search fee is permissible and legal. 

I, hope that I have been of so~e assistance. Should any further 
questions arise, please feel free to wwite c1.gain. 

fUF/sd 
enc Irvin o W"n i t l in n ~ o . 

Very truly yours, 

Ro~ert J. Freeman 
Deputy Counsel 

\ \i \ 
~ 



Mr.,.U2ward E. VerGown 
8per in l~nden t 
Lansingburgh Central 

School Diatric.t 
320 Seventh Avenue 
Troy, New York 12182 

Dear Mr. VerGow: 

March 17, 1975 

Thank you for submittiig a copy of regulations governing 
access to records of the Lansingburgh Central School District 
at Troy. 

Because regulations promulgated by the Committee have the 
force and effect of law, Lan.singburgh Central School District 
regulations must be amended to confor~ to Committee regulations. 
Changes which should be made include: 

Please note that Committee regulations do not require listing 
records aaailable for public inspection and copying. However, 
should you choose to list such records, you should include all 
categories of records mentioned in Section 88(1) of the Freedom 
of Informalpon Law. 

Records access officers and fiscal officer should be 
desingated by business address as well as by name or job title. 

Requests for records may be oral or in writing, and written 
requests shall not be required for records customarily available 
without written request. While written requests may be required 
pursuant to Committee regulations, [Conun.i ttee Regulations Section 
1491.6(a)], failure to use a prescribed form for submitting re
que~ts is not a valid reason for denying access. 

Regulations should dpecify that requests for records shall 
be accepted, and records produced, during all hours the School 
District is regularly open for business. 
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lxcept under extraordinary circumstances, officials should 
respond to an oral or written request for records within five 
days of such request, or provide a written explanation of when 
a reply to the request will be made. 

A subject matter list of School District records, updated 
semi-annually, must be available for public inspection and copy
ing. 

Access to records may be denied in part, as well as in 
whole. 

ColDlllittee regulations do not require listing which records, 
if disclosed, might constitute an unwarranted invasion of personal 
privacy. However, should you choose to list records to which 
access must be denied on the basis of invasion of privacy, you 
shouil include all types of invasion of privacy listed in Sec~ion 
8·8 (3) of the Law .. 

Denial of access must be in writing. A person, persons or 
body, designated by business address and business telephone as 
well as by name or job title, should be established to hear appeals. 
The appeals wiit must infoni the requester in writing of its 
decision within seven business days of receipt of the appeal. 

A listing of records access officers, fiscal officer, appeals 
person or persons or body and location where records can be seen 
or copied should be posted everywhere records are kept. 

Bticlosed are model regulations governing access to records, 
which may assist you in amending your regulations. If you have 
any questions, please do not hesitate to call at (518) 474-2791. 

Lz/sd 

enc. 

Sincerely, 

larry .lawisza 
M1D1ic:ipal Liaison 
Officer 



!,!arch 17, 197S 

Dr. J. W. Yarbrough 
Assistant Superintendent for Business 
West Seneca Central School District 
45 Allendale Road 
West Seneca, New York 14224 

Dear Dr. Yarbrough: 

Thank you for submitting a copy of the 
District's policy on public access to records. 

I hope the model regulations have assisted 
the Board in amending the District's rules to 
conform to the Committee's regulations, which 
are legally binding. 

Should the District's regulations not have 
been amended as yet, some important points to 
consider are: 

Section 1. Section 88(l)(g) of the Freedom 
of Information Law requires the designation, by 
business address as well as by job title, of a 
fiscal officer as well as a record access officer. 
[Committee Regulation Section 1401.3] 

Section z. While written requests may be 
requirea pursuant to the Committee's regulations, 
failure to use a prescribed form for submitting a 
written request is not a valid reason for denying 
access to records. Any request for a record must 
~e replied to within five days by granting access, 
denying access in writing or explaining any delay 
in writing. [Committee Regulation Sections 1401.2(b) 
and 1401.6(b)] Failure to reply within the time 
limit set out above shall be deemed a denial of 
access. [Committee Regulation Section 1401.7(c)} 



Dr. J. w. Yarbrough 
Hat'Ch 17, 1975 
Page -2-

Section 3. Any definition of ttrecord" should 
not be limited to "an existing docur.ient that the 
district is nornally or legally required to maintain. 0 

It should include any memorial either temnorary or 
permanent in whatever form produced, filed, kept or 
received by the District. 

Section 6. The procedures for appealing a 
denial of access should be more detailed. Procedures 
should note that denial of access must be in writing. 
and advise the person making tho request of his 
right to appeal to the appeals bodyi [Committee 
Regulation Section 1401.7(b)] ProceJures also should 
include the name, title, business address and telephone 
nunher of the appeals officer, a statement of his or 
her obligation to reply to an appeal in writing 
within seven days after its recei~t, and a statement 
of the right of the person.requesting the record 
to seek court review of a final denial of access, 
as provided for in Article 78 of the Civil Practice 
Law and Rules. [Committee Regulation Section 1401.7] 

Section 7. The subject matter list should 
be updated semi-annually and should include all 
records produced, filed or first kept after 
September 1, 1974, regardless of whether the 
District is required by law to have them. 

The regulations should also include a more 
detailed list of the duties of the records access 
and fiscal officers as outlined in Committee Regula
tions 1401.2 and 1401.3. In addition~ a listing 
of the records access officer, fiscal officer, 
appeals officer and location where records can be 
seen or copied should be posted everywhere records 
are kept. 

Enclosed are copies of the general regulations 
of the Committee and some model regulations. If you 
have any more questions, please feel free to call 
me at (518) 474-2791. 

Enclosures LZ:DJD:lbb 

Sincerely,, 

Larry Zawisza 
Municipal Liaison 

Officer 
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Mrs. Anne H. Newton 
Town Clerk 
Town of Alden 
13280 Broadway 
Alden, New York 14004 

Dear Mrs. Newton: 

tt!arch 17, 1975 

Thank you for submitting a copy of the 
Town of Alden's regulations on public access to 
records. Based upon a review of these regulations, 
the following changes are recomnended: 

Section 6 A. The Comnittee's regulations 
do not authorize the requirement that requests be 
made on a prescribed form. The use of a form is 
for the convenience of the requester and should not 
bar a request. We recommend that 6 A. read, 
'

1 
••• should be submitted to the Records Access 

Officer in writing. Forms will be available in 
the Office of the·Town Clerk, however, use of 
such forms is not mandatory." [Committee Regulations 
Section 1401.6(a)] 

Section 6 C. This section is not consistent 
with the fees section 8 c. which states that there 
will be no fee for certification. Also, the 
Committee regulations do not authorize a fee for 
preparation of records. This section would be 
an apprpropriate place to state that a copy of a 
record will be made available upon tender of 
the required fee. 

Section 6 D. We also recommend changing 
this section's reference to the prescribed form. 
Suggested wording is," ••. Records Access Officer 
shall provide written notice of the reason for 
unavailability, or, if a request form is used, 
note the reason on the form and return a copy 
to the requester." [Committee Regulations 
Section 1401.7{b)] 



II 

Mrs. Anne H. Newton 
March 17, 1975 
Page -2-

Section 6 K. We recommend that wording 
of Committee Regu!ations Section 1401.6(e) be 
added. This section provides that a request for 
any or all records within a specific category 
conforms to the standard that the request for 
records be identifiable. 

Section 7. We recommend including a 
sentence informing the public that it can seek 
review of a denial of an appeal to the courts via 
Article 78 of the Civil Practice Law and Rules. 
[Cofilmittee Regulations Section 1401.7(£)) 

I have enclosed a copy of the Committee's 
general regulations governing access to records. 
If you have any questions, please feel free to call 
me at (518) 474-2791. 

Enclosure 

LZ:lbb 

Sincerely, 

Larry Za.wisza 
Municipal Liaison 

Officer 
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Mr. Charles Perris 
Village Clerk 
Village of Fultonville 
Fultonville, New York 12072 

Dear Mr. Perris: 

~!arch 17, 1975 

Thank you for a copy of the Village Board's 
resolution adopting rules and regulations governing 
access to records of the Village of Fultonville. 

The following changes in your regulations 
should be made to conform them to general regulations 
of the Committee, which have the force and effect 
of law: 

A records access officer, designated by name 
or job title and business, should bee appointed to 
coordinate agency response to public requests for 
access to records. [Committee Regulations 
Section 1401.2(a)J He should assure that agency 
personnel carry out the duties listed in Section 
1401.2(b) of Committee regulations. 

A fiscal officer, charged with certifying 
the payroll and respatling to requests for itemized 
payroll information, should be designated by name 
or job title and by business address. [Co'flU!littee 
Regulations Section 1401.3] 

Committee regulations require agencies 
which have daily regular business hours to accept 
requests and produce records during all hours they 
are regularly open for business. Agencies which 
do not have daily regular business hours may establish 
a procedure in writing for arranging an appointment 
to inspect and copy records. [Committee Regulations 
Sect ion 1401. S] 
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Village regulations should state that requests 
for records may be oral or in writing, and that 
written requests shall not be required for records 
custonarily available without written request. 
[Committee Regulations Section 1401.6(al] 

Because the history of access to government 
records in ~ew York State reveals a continual 
broadening of the class of citizens entitled to 
inspect records, Committee regulations require 
any person, including members of the news media, 
to be granted access to itemized payroll infor~ntion. 
The village nay require bona-fide Remhers of the 
news media to fill out a form specified by the 
State Comptroller to obtain access to itemized 
payroll information pursuant to Section 8R{I)(g) of 
the Law. 

However, the Law and Committee regulations 
do not require anyone other than bona fi<le members 
of the news media seeking requests for payroll 
information to use any specific form. 

Consequently, while written requests may be 
required pursuant to Committee Regulations Section 
1401.6(a), failure to use a prescribed fonn for 
sub~itting requests is not a valid reason for 
denying access. 

Village regulations should require officials 
to respond to an oral or written request for records 
within five days of such request, or, if extraordinary 
circumstances delay a reply beyond five days, provide 
a written explanation of when a reply to the request 
will be made. [Committee Regulations Section 1401.6(b)] 

The procedure through which denial of access 
to Village records may be appealed should be more 
detailed. It should be noted that access to records 
may be denied in part, as well as in whole. Denial of 
access must be in writing, advisin~ the person denied 
access of his right to appeal and to whom that appeal 
is to be directed. The person, persons or body 
established to hear appeals must be designated by 
business address and business telephone nu~ber as 
well as by name or job title. The appeals unit must 
inform the appellant in writing of its decision within 
seven business days of receipt of the appeal. [Committee 
Regulations Section 1401.7] 
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Unless established by law, rule or regulation 
of the Village Board prior to September 1, 1974, 
Committee regulations allow no fee to be charged 
for any certification pursuant to Conmittee Regulations 
Section 1401.S(a). 

Village regulations should require a list of 
records access officers, fiscal officer, appeals 
person or persons or body and locatio~ where records 
may be seen or copied to be posted everywhere records 
are kept. [Committee Regulations Section 1401.9] 

Enclosed are a copy of general regulations of 
the Committee, and model regulations governing access 
to records, which may assist you to amend your 
regulations. If you have any questions, please call 
(518) 474-2791. 

Enclosures 

LZ:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



Mr. R. Donald Lucas 
Village Manager 
Village of Horseheads 
Horseheads, !iew York 14845 

Dear Mr. Lucas: 

March 17, 1975 

Thank you for submitting a copy of regulations ~overning 
access to records of the Village of Horseheads. 

The following changes should be made in your regulations 
to conform them to Conmittee regulations. 

Records access officers should be designated by business 
address as well as by name or job title [Committee ReRulations 
Section 1401.2(a)]. 

A fiscal officer, responsible for certifying the payroll 
and responding to itemized requests for payroll infol"T"!ation, 
should be designated by name or job title and business address 
[Committee Regulations Section 1401.3]. 

Regulations should state that requests for records may be 
oral or in writing, and written requests shall not be required 
for records customarily available without written request [Com
mittee Regulations Section 1401.6(a)]. While written requests 
may be required pursuant to Committee regulation5, failure to 
use a prescribed form for submitting requests is not a valid 
reason for denying access. 

The Villgge must accept requests for public access to records 
and produce records during all hours it is regularly open for 
business [Committee Regulations Section 1401.5]. 

Officials should respond to an oral or written request for 
records within five days of such request. However, if because 
of extraordinary circumst~nces, more than five days is required 
to produce a record, officials should acknowledge receipt of the 
request and indicate the reason for delay and estimate the date 
when a reply will be made [Co~mittee P.egulations Section 1401.6(h)]. 
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A sefui-annually updated subject matter list of Villn2e 
records, r..ust be avail ah le for public inspection Rnd copying 
[Committee Regulations Section 14fJ1.6{c)]. 

Denial of access must be in writing, Access to records 
may be denied in part, as well as in whole. A person, persons 
or body, designated by husiness address and business tele,honB 
as well as by name or joh title, t:n1st he estahlished to hear 
appeals. The appeals snit must inform the requester in writin~ 
of its decision within seven business days of receipt of the 
appeal [Committee Regulations Section 1401. 7]. 

Regulations should require a listing of records access 
officers, fiscal officer, appeals person or persons or ho<ly 
and location where records can be seen or copied to he posted 
everywhere Village records are kept. 

Enclosed are a copy of Committee Reneral Teiulations, and 
nodal regulations governing access to records, which may assist 
you in amending your ~egulations. 

If you have any questions, please call (518) 474-2791. 

LZ/sd 

enc. (Z) 

Sincerely, 

Larry ll.awisza 
Municipal Liaison Officer 



Nr. Richard A. Conover 
Chief School Officer 
Waterloo Central School District 
9 East River Street 
Waterloo, New York 13165 

Dear Mr~ Conover: 

March 17t 1975 

Thank you for submitting a copy of the Board's 
resolution governing access to records of the 
Waterloo Central School District. 

I hope the model regulations have assisted 
the Board in amending its rules governing access 
to records to conform to Committee regulations, 
which have the force and effect of law. 

Should the Board's resolution not have been 
amended as yet, some important points to consider are: 

Records access officers and the fiscal officer 
should be designated by business address as well as 
name or job title. [Committee Regulations Sections 
1401.2 and 1401.3] 

School district reiulations should state that 
requests for records may be oral or in writing, and 
written requests shall not be required for records 
customarily available without written request. 
[Committee Regulations Section 1401.6(a)] 

While written requests nay be required pursuant 
to Committee Regulations Section 1401.6(a), failure to 
use a prescribed form for submitting requests is not 
a valid reason for denying access. 
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School district regulations should note that 
except under extraordinary circunstances, officials 
must respond to an oral or written request for recorlts 
within five days of such request, or provide a written 
explanation of when a reply to the request will be 
made. [Cor.rmittee Regulations Section 1401.6(h)] 

School district regulations should require 
a semi-annually updated subject matter list of school 
district records to be available for public inspection 
snd copying. [Committee Regulations Section 1401.6(c)] 

A procedure to appeal denial of access to records 
must be established in regulations. Access to records 
may be denied in part, as well as in whole. Denial 
of access must be in writing advising the person making 
the request of his right to appeal. A person, persons 
or body, designated by business address and business 
telephone as well as by name or job title, must be 
established to hear appeals. The appeals unit must 
inform the requester in writing of its decision within 
seven business days of receipt of the appeal. [Committee 
Regulations Section 1401.7] 

Unless established by law, rule or regulation of 
the Board prior to September 1, 1974, fees for search 
are not allowed. [Committee Regulations Section 1401.8] 

Regulations should require a listing of records 
access officers, fiscal officer, appeal person or person 
or body and location where records can be seen or copied 
to be posted everywhere records are kept. [Committee 
Regulations Section 1401.9] 

If you have any questions, please do not hesitate 
to call at (518) 474-2791. 

LZ~lbb 

Sincerely, 

Larry Zawisz.a 
Municipal Liaison 

Officer 



Mr. Sayers A. Lutz 
Clerk 
Greene County Legislature 
61 Washington Avenue 
Coxsackie, New York 12051 

Dear Mr. Lutz: 

March 17, 1975 

Thank you for submitting a copy of the 
County Legislature's regulations governing access 
to records of Greene County. 

The following changes should be r.iade in your 
regulations to conform them with Committee regulations, 
which have the force and effect of law: 

Records access officers should be designated 
by name or job title and by~siness address. [Committee 
Regulations Section 1401.2] 

A fiscal officer, charged with certifying the 
payroll and responding to requests for itemized payroll 
records, should be designated by name or job title and 
by business address. [Committee Regulations Section 
1401.3] 

Sections 3 and 6 of the regulations should 
allow records to be made available through agency and 
municipal officials who have in the past been authorized 
to make records or information available. Duties of 
the records access officer should be specified in 
greater detail in Section 3 and should reflect the 
duties listed in Committee Regulations Section 1401.2(b). 

Greene County agencies cannot frivolously assert 
that a record is not assessible by virtue of an 
executive privilege. 
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The Court Appeals concluded in Cirale v. 80 Pine 
Street Coro. {35 NY 2d 113) that government hodies cannot 
protect records simply by stating that it was in the 
public interest to maintain secrecy. Any agency 
attempting to assert privilege must prove that the 
ublic interest is better served b secrecy. If necessary, 

t e court w1 1 examine tie ocumcnts 1tse , in secret, 
prior to making a determination. The court has clearly 
conveyed its mess~ge that it does not concede the 
authority to Plake the determination to any other govern
mental body. 

County Regulations should state that requests 
for records nay be oral or in writing, and that written 
requests shall not be required for records customarily 
available without written request. [Committee Regulations 
Section 1401.6(a)J While written requests may be 
required pursuant to Committee Regulations Section 1401.6(a), 
failure to use a prescribed form for submittin~ requests 
is not a valid reason for denying access. 

- County Regulations should require that, except under 
extraordinary circumstances, officials should respond to 
an oral or written request for records within five days 
of such request, or provide a written explanation of when 
a reply to the request will be made. [Committee Regulations 
Section 1401.6(b)] 

Regulations should note that a subject matter list 
of County records, updated semi-annually, must be available 
for public inspection and copying. [Committee Regulations 
Section 1401.6{c)] 

A procedure through which denial of access to 
records may be appealed must be established in writing. 
Access to records may be denied in part, as well as in 
whole. Denial of access must be in writing, advising the 
person denied access of his right to appeal and to wham 
that appeal is to be directed. The perso~, persons oi body 
established to hear appeals must be designated by business 
address and business telephone as well as by name or job 
titl,e. The appeals unit must inforn the requester in 
writing of its decision within seven business days of 
receipt of the appeal. [Conmittee Regulations Section 1401.7] 
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Unless established by law, rule or regulation of 
the County Boa.rd prior to September 1, 1974, Committee::<'·.: 
regulations require that no fee be charged for search for 
records or any certification pursuant to Comnittee 
regulations. Committee regulations also require that, 
unless established by law, rule or regulation prior to 
September 1, 1974, tho fee for copying records shall not 
exceed 25 cents per page for photocopies not exceeding 
8 1/Z x 14 inches in size. For copies greater than 
8 1/2 x 14 inches in size, the actual copying cost, 
which excludes fi:xed agency costs such a.s salaries, may 
be charged. Agencies which do not have copying machines 
shall prepare typed or handwritten transcripts upon 
request, and may charge for the clerical tine involved 
in preparing the transcript. [ComCTittce Regulations 
Section 1401. 8] 

County Regulations should require a listing of 
records access officers, fiscal officer, appeals person 
or persons or body and location where records cnn be 
seen or copied to be posted everywhere records are 
kept. [Committee Regulations Section 1401.9] 

Enclosed are a copy of general regulations of the 
Committee, an<l model regulations governing access to 
records, which may assist you to amend your regulations. 
If you have any questions, please call (518) 474-2791. 

Enclosures 

LZ:lbb 

Sincerely, 

Larry Zawsiza 
Municipal Liaison 

Officer 



~J.:.f, ~/·I t:..:1 . Yr, \-, 

~!arc'h 18, 1975 

Nr. nonald M. Kelly 
 

 

Oear ~tr. Kelly: 

~i Your letter is directed at the follo~dng issue: when 
do notes taken at a school board neetin£ becol"'!e minutes 
accessible to the public? · 

In a Judicial Decision of the Conmlssioner of Education, 
it was held that minutes are not accessible ubtil they are 
approved by the Board. The Coc~issioner based his opinion 
on the "inchoate docu:nent" rule, w"'lich holds essentially that 
notes or preliminary drafts upon which a re9ort is based are 
not public records under Section 2116 .of th~ !=:ducation Law. 
The opinion stated th3t: 

"the notes of a board neeting, 
while still in nonfinal form, 
are not such records as are 
open to public inspection. 
Once the minutes are approved 
by the board, they beco~e public 
records. Reasonable dis-
closure of board action nay not, 
however, be evaded hy ctn UJ1reason
ab le delay in the boera•s action 
on such minutes. The ~inutes 
~ust be acted on wit~in a reason
ab 1 e t in e • In this ca. s e , t 1i e 
recoTd indicates t~nt aoproval 
of minutes was often lonp de
layed, occasionally for as Ion~ 
as three months. Absent unusu3l 
circ~,stances, the hoard s~ould 
act upon the ~inutes of a neetin~ 
at the next follcwin~ ~eetin~' (In 

· the ',!1tter of Anneal· of 'lic',.u.:i.rd
L. R0sin'1aum, D~~ision ~to. 8013, 
June 17, 1969) • 

V 
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In response to your oth~r point rerardin~ the cost of 
hringin~ suit, the Co~nittcc has proposed lcgisl~tion whic~ 
shifts the burden of proof to t~e a~e~cy denving access and 
gives a court discretion to nward re:iscna"!J le attorney f P-e~ 

in cases in w~ich a ne~~er of the n,1'hlic st1~c;tanti:11.lv pre
vails. I hnve enclosed a copy of ihe pro~ose~ a~endnents 
for your perusal. 

I hope t~at I have heen of sore assistance. ~~oul<l any 
further questions arise, please feel free to co~tact me. 

RJF/sd 

enc. 

\'ery truly yours, 

RoheTt J. Freeman 
nenutv F.ounsel . . , 
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March 18, 1975 

Mr. Ralph P. Miccio 
Deputy Corporation Counsel 
City of Cohoes 
Cohoes, New York 12047 

Dear Ralph: 

As I interpret our. discussions, the issue involves 
public access to an investigative report prepared for and 
used by the Cohoes Common Council in compiling its report 
to the public. 

If the facts that you have described are accurate, in 
my opinion, the report is accessible. 

I 
The Freedom of Information Law grants access to certain 

categories of records, one of which includes those records 
made available by other provisions of law. One such pro
vision preserved by the Law is Section 51 of the General 
Municipal Law, which grants access to: 

"[A] 11 books of minutes, entry 
or account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of 
or with any officer, loard or 
commission acting for or on be
half ~f any county, town, village 
or.municipal corporation in this 
state ••. to ••• any taxpayer or 
registered voter ••• " 

Since the City of Cohoes is a municipal oorporation within 
the scope of General Municipal Law, virtually all of its 
records are accessible. The only effect of the Freedom of 
Information Law on Section 51 is that accessible records 
should be made available to any person [see Section 88(6) 
and the attached Resolution], without regard to status or 
interst. · 
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It should be noted that Section 51 is entitled "'rosecution 
of officers for illegal acts.n The access provisions of Section 
51 were enacted to ensure the accountability and efficient 
functioning of public officers. 

You have mentioned three possible grounds for withholding 
the report: pt:otection of personal pTiva.cy, interference with 
a criminal prosecution, and assertion of the governmental 
secrecy privilege. 

First, whose privacy would be protected by denyini access? 
As I understand the situation, the privacy consideration relates 
to those officials who were the subject of the investigation. 
If the report involves the officials' performance of their 
duties as public officers, in my opinion, p~oteetion .of their 
privacy is not a sufficient ground upon which the report may 
be withheld. As mentioned previously, one of the purposes of 
Section 51 is to provide access to records relating to the 
manner in which public officers pe-rfv1rn1 their duties. More
over, none of the examples of unwarranted invasions of privacy 
contained in the Freedom of Information serve to protect 
individual privacy in a similar situation. In fact, perhaps 
the most pertinent example for this case is Section 88(3)(a), 
which states that an "unwarranted invasion of personal privacy" 
includes: 

ttD]isclosure of such personal 
matters as may have been re
ported in confidence to an 
agency or municipality and 
which are n4t relevant to the 
ordinary work of the agency 
or municipality .... II (emphasis 

. added). . 

It appears that the material contained in the report was re
ported in confidence. However, it seems certain that the 
material is relevant to the work of the municipality and the 
officers' performance of their duties. · 

Furthermore, under Section 88(3), a unit of government 
may act to prevent such an unwarranted invasion, but there is 
no direction in the statute that such an invasion must be pre• 
vented. Consequently, officials of a unit of government have 
discretion to protect privacy as they see fit. (*see 
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However, if the report is disclosed. it may be desirable 
to protect privacy of the individuals who supplied the in~ 
formation upon which the report is based .. For example, the 
names or other identifying details of witnesses deponents,. 
informants, etc •• may be deleted i£ you feel that such dis
closure might constitute an unwarranted invasion of personal 
privacy. 

Second. would disclsoure of the report interfere with a 
criminal prosecution? The results of the investigation were 
made public more than a year ago and no criminal charges have 
yet been brought .. Therefore, it is unlikely that criminal 
charges will be bTought. 

Third, can the governmental secrecy privilege be properly 
invoked? Such a privilege attaches to 

"confidential communications between 
public officers, and to public officers, 
in the perfcrmance of their duties, 
where the public interest requires that 
such confidential communications or 
the sources should not be divulged" 
(People v. Keating, 286 App. Div. 
150, 153). . . 

In a recent case, the Court of Appeals stated that information 
may not be withheld by a nmere assertion of privilege" and 
that 

"[T]here must be specific support 
for the claim of privilege, Public 
interest is a flexible term and what 
sufficient potential harm to the 
public interest so as to render the 
privilege operable must of necessity 
be determined on the facts of each 
case. Such a determination is a 
judicial one and requires that the 
governmental agency come forward 
and show that the public interest 
would indeed be jeopardized by a dis .. 
closure of the information. Other
wise, the privilege could be easily 
abused, serving as a cloak for official 
misconduct" [Dirale v. 80 Pine Street 
Corp., 35 NY 2o 113, 119-119 (!974)). 
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In the instant situation, since the findings of the report 
were announced publicly and there is little likelihood of 
craminal prosecution, in my view, a court could find thnt 
disclesure might serve to enlighten the public and ehhance 
the public interest [see also Winston v. Man~an, 338 NYS 2d 
654; Scott v. Countz of Nassau, zsi NYS 2d 15,138). 

Finally, since neither you nor I have inspected the 
report in question, it is impolsible to make a judgment. 
However, if you have portrayed the facts accurately, in my 
opinion, the report should be made accessible. 

If you have any further questions, feel free to call 
me. 

Best of luck in your new endeavor and regards to your 
family. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Ms. Barbara Ward 
Office of the Town Attorney 
Audrey Avenue 
Oyster Bay, New York 11771 

Dear Ms. Ward: 

March 19, 1975 

In reply to our telephone conversation of 
Friday, February 21, 1975, the following information 
is provided: 

~UESTION: Are there guidelines regarding 
repeate requests for infonation? 

ANSWER: Yes. There are two instances in which 
an agency might receive repeated requests for the same 
information. 

In one case, a person denied access to a record 
may again request the record by appealing to the head 
or authorized representative of th~ agency [Freedom of 
Information Law, Section 88(8), Committee Regulations 
Section 1401.7]. A further denial of access on appeal 
is subject to review in the manner provided in 
Article 78 of the Civil Practice Law and Rules. 

In the second· case, an individual may request~ 
the same record from the agency several times, even 
though he has already been granted or denied access by 
the agency. Although repeated requests for records. 
may cause inconvenience for an agency, the Court of 
Appeals has ruled that "mere inconvenience" to an 
agency is not so detrimental to the government as to 
preclude access (New York Post v. Moses, 12 A.D. 2d 
243, 210 NYS 2d 88, XPpellate Division, First Dept. 
1961, Rev'd on other grounds, 10 NY 3d 199, 219 NYS 
2d 7, N.E. 2d 709, 1961). 
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An agency may, however, regulate repeated 
requests for information. A lower court in New York 
has held that an official may properly establish rules 
controlling such activity to prevent disruption of the 
orderly functioning of his office (Sears Roebuck 8 Co. 
v. Hoyt, 202 Misc. 43 107). Another court 1ias hela 
that examination of records must proceed in an "orderly 
and chronological fashion" (Sorley v. Lister, 33 Misc:. 
Zd 471, 218 NYS 2d 215, Sup. Ct. Special Term, Nassau 
County, 1961). Agencies also have an obligation to insure 
that one individual's request for records does not 
effectively prevent other individuals from exercising 
their rights of access to records. . 

Committee regulations note that if extraordinary 
clrcumstances delay a reply to a request for records 
beyond five days after receipt of the request, an 
acknowledgement explaining the reason for delay and . 
estimating a date when a reply will be made should be 
given within five days of receipt of the request to 
the person requesting the records [Committee Regulations 
Section 1401.6(b)J. In estimating when a reply will be 
made, agencies may negotiate with individuals making 
repeated requests for information to establish mutually 
agreeable procedures for inspection and copying of 
records. 

QUESTION: Are there guidelines regarding requests 
for large num6ers of records? · . 

ANSWER: Yes. An individual might request an 
entire category of records simply because he does not 
have enough information to make his request more specific. 
Standards exist to reduce the number of records sought by 
enabling persons requesting records to better identify 
them. 

Section 88 (6) of the Law provides for prompt . · 
access to records upon receipt of a"request for identifi .. 
able records made in accordance with the published rules." 
Regulations note that "a request for access to records 
should be sufficiently detailed to identify records." 
The onus for identifying records does not. however, 
rest entirely with the person requesting records. 
Committee regulations make a· records access officer 
responsible for assuring that agency personnel assist a 
person making a request to identify records [Section 
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1401.2(b){2)J. The Law [Section 88(4)} requires a 
current, reasonably detailed subject matter list to 
assist in identifying records, and Committee Regulations 
Section 1401.6(c) establish standards for updating the 
list and for its degree of detail. 

It should be noted that federal courts have held 
that it is incumbent upon federal agencies to provide 
assistance and information concerning the location and 
identification of records [Vaughn v. Rosen, 484 F. 2d 
820, CA DC, 1973), (National Cable Television Association, 
Inc. v. FCC, 479 P za 183, cA DC, 1973). 

Nevertheless, there may still be occasions when 
records can only be identified by broad or general 
categories. 

Committee Regulations Section 1401.6(e) notes 
that a request for any or all records falling within 
a specific category· ·conforms to the standard that 
records be identifiable. An agency may not deny a 
request because it encompasses a entire category of 
records, and there is no restriction which forbids 
ttfishing expeditions" because, as noted above, 
inconvenience is not so detrimental to government as 
to preclude access. {New York Post V. Moses,. supra). 

However; an official faced with a request for 
an entire category of records may properly establish 
rules to prevent disruption of orderly office functions 

· [Sears Roebuck & Co. v. Hoyt, supra) and to preserve 
other persons' rigfits or access. 

As noted earlier, Committee Regulation Section 
1401.6(b), provides for replies to requests within 
five days, or, in cases where extraordinary circumstances 
(such as voluminous requests for records) intrude, · 
requires acknowledgement of the request within five 
days of an estimate when a reply is made. 

Again, in estimating when a reply will be made, 
an agency may negotiate with a person requesting an 
entire category of records to establish a mutually · · 
agreeable schedule for inspection and copying of records. 
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the 
and 
the 

UESTION: Is an itemized record setting forth 
name, a ress, title and salary of agency officers 
employees available only to bona fide members of 
news media upon request? 

ANSWER: No. Examination of legislative enactments 
and judiciaI interpretations (Matter of Egan, 205, NY 
147) indicates that in New Yor~ State the evolution of 
the public's right to inspect government rec_ords is a 
history of continually broadened classes of people 
entitled to inspect records. Section 88(6) of the 
Preedom of Information Law, effective September 1, 1974, 
requires agencies and municipalities to make their 
records available to "any person." In light of this 
history, it is unlikely that Section BS(l)(g) was · 
intended to limit access to payroll records to members 
of the news media •. Case law, in fact, holds that 
municipal payroll information is accessible to the 
public (Winston v. Mangan, 338 NYS 2d 654 1972). 

Discussions with legislative staff Teveal that 
in the past, a number of government agencies had denied 
access to newsmen who were neither residents nor 
taxpayers. Therefore, the intent of Section 88(1)(g) 
seems to have been to emphasize that newsmen have the 
right to payroll information regardless of residence 
or tax status. 

As a result, Committee Regulations state that 
the fiscal officer shall make payroll item~ available 
to ~nr pe~son, including bona fide members of the news 
media. 

Because the acts broadening the class of 
citizens entitled to inspect government records in 
New York State did not require use of a prescribed 
form to gain access, it seems clear that Section 88(l)(g) 
of the Law, requiring bona fide news media members to 
complete a form specified by the State Comptroller, 
is intended to insure that newsmen can rely on a 
specific written procedure to facilitate their access 
to payroll records. 

. However, the Law and Committee Regulations do not 
require anyone other than bona fide members of the news 
media seeking requests for payroll information to use 
any specific form. 
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Consequently, while written requests may be 
required pursuant to Committee Regulations Section 
1401.6(a), failure by any person other than a news 
media representative to use a prescribed form to make 
a written request is not a valid reason for denying 
access. 

If you have any further questions, please do 
not hesitate to call at (518) 474-2791. 

Sincerely, 

Larry Zawisza 
Municipal Lia.ison Officer 

LZ:lbb 



Mr. Arnold M. Schwartz 
 

 

Dear Hr. Schwartz: 

March 25, 1975 

As you are aware, your letter of March 18 has been 
referred by Assistant Attorney General nonald P. Hirschorn 
to the Cor.unittee on Public Access to Records. The Com
mittee has the responsibility of implementing tne Freedom 
of Information Law and giving advice regarding the Law. 

It is clear that a.he assessment information you are 
seeking is accessible. Section 88(1)(i) of the Law gm:ats 
access to any records required to be made available for 
public inspection and copying by an~ other provision of law. 
One such provision is Section 51 of the General Municipal 
Law, which enables taxpayers and registered voters to in
spect and copy: 

"[A]ll books of minutes, entry 
or account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
commission acting for or on be
half of any county, town, village 
or municipal corporation in tiis 
state or any body corporate or 
other unit of local governmentiin 
this state which possesses the 
power to levy taxes .•• " 

The only effect of the Freedon of Information Law on 
General ).1unicipal Law that recol'ds should be made available 
to any person (see attached resolution); a person seeking 
access need not be a taxpayer or registered voter. 

Consequently, virtually all records in the possession of 
a municipality, including those in possession of an assessor, 
are accessible. 
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Furthermore, courts have held that information used 
in preparation of an assessment roll is accessible (Sanchez 
v. Pa:eontas, 303 ;!YS 2d 711, 1969). 

With regard to fees for copies of records, the Committee 
has pror.ulgated regulations effective statewide which pernit 
a fee of not more than twenty-five cents per pa~a for copies 
of records up to 8 1/2 by 14 inches. This fee is ernvlica'!lle 
unless a unit of government esta"Jlished fees by law, rule or 
regulation prior to September 1, 1974. 

I hope that I have heen of some assistance. ~hould any 
further questions arise, please feel free to contact me. 

R.TF/sd 

enc. 

cc: Hon. Donald P. Hirschorn 

Very truly yours, 

Robert .J. Freeman 
Deputy Counsel 



Senator Norman J. Levy 
The Senate 
State of New York 
Albany, New York 12224 

Dear Senator Levy: 

March 25, 197S 

The issue before the Merrick Bus Safety Committee in
volves the protection of privacy of bus drivers and dis
closure of records pertaining to them. 

Section 88(1)(i) of the Freedom of Information Law 
provides access to any records required by any other pro
vision of Law to be made available for public inspection 
and copying. One such provision is Section 2116 of the 
Education Law, which states: 

"[T]he records• books and papers 
belonging or appertaining to the 
office of any officer of a school 
district are hereby declared to 
be the property of such district 
and shall be open for inspection 
by any qualified voter of the 
district at all reasonable hours• 
and any such voter may make copies 
thereof." 

The Freedom of Information Law~ff? ts thes provision 
of the Education Law in several ways. / irst, all uni ts of 
government must adhere to the regul £ions promulgated by the 
Committee regarding access. Second, the Committee has re
solved that accessible records shall be made equally avail
able to "any person,. without regard to status or interest" 
(see attached resolution). Consequently, if a record in 
possession of a school district is accessible. it should 
be made equally available to any Eerson. rather than only 

~\ 
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to qualified voters of the district. Third and perhaps most 
relevant under the circumstances to which you have referred, 
the Freedom of Information Law provides that uni ts of govern
ment, in their discretion, may aft to prevent an "unwarranted 
invasion of personal privacy." 

· Section 88(3) states: 

"To prevent an unwarranted in
vasion of personal privacy, the 
committee on public access to 
records may promulgate guide
lines for the deletion of 
identifying details foT specifeed 
records which are to be made 
available. In the absence of 
such guidelines, an agency or 
municipality may delete identi
fying details when it makes 
records available. An unwarranted 
invasion of personal pTivacy in
cludes, but shall not be limited 
to: 

a. Disclosure of such personal 
matters as may have been reported 
in confidence to an agency or 
municipality and which are not 
relevant or essential to the 
ordinary work of the agency or 
municipality; · 

b. Disclosure of employment, 
medical, or credit histories or 
personal references of applicants 
for employment, except such 
records may be disclosed when the 
applicant has provided a written 
release permitting such disclosuTe; 

c. Disclosure of items involving 
the medical or personal records 
of a client or patient in a hospital 
or medical facility; 

d. The sale or release of lists 
of names and addresses in the 
possession of any agency or munici
pality if such lists would be used 
for private, commercial or fun~· 
raising purposes; · 
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e. Disclosure of items of a 
personal nature when disclosure 
would result in economic or 
personal hardship to the sub
jlect party and such records are 
not relevant Or essential to the 
ordinary work of the agency or 
municipality ... 

Since the Committee has not promulgated guidelines re- . 
garding privacy, the school district has discretion to determine 
what constitutes such an unwarranted invasion. Subdivisions 
uau through "e" above are merely examples of unwal"ranted invaiions ' 
of privacy. However, they do provide some indication of the in
tent of the Legislature. For example, records of a personal 
nature may be withheld when such records "are not .relevant or 
essential to the ordinary work of an agency or municipality." 
Consequently, if the records are Yelevant to the work of the 
school district, it appears that disclosure would be favored. 

/j ~ ~ I tJ ,./J ,,,., /·; ./.,,t 

In the case at hand, it is ppssible that tbeorasoma7 may or 
may not be relevant to the work of the school district. ~ome of 
the records may be accessible pursuant ot other provisions of law. 
For instance. a traffic infrantion docketed by a court is access
ible under Section 255 of the Judiciary law. As such, denial 
of a judicial record in possession of a school district would 
serve no purpose. 

In any event, it is reemphasized that the school district 
has discretion to determine what constitutes an unwarranted in
vasion of persnnal privacy. Therefore, a decision to disclose 
or withhold the rocords in question is within the power of the 
school district officials. 

I hope that I have been of some assistance. If you would 
like to discuss the matter further. please feel free to contact 
me. 

Very truly yours,· 

enc. 



Mr. Donald M. Kelly 
 

  

Dear Mr. Kelly: 

March 27, 1975 

Thank you for the clippings from Newsday 
enclosed in your March 17, 1975, letter. 

It would not be possible for the Committee 
to invervene as a friend of the Court in the 
Freeport case. as you suggested, because the 
Freedom of Information Law does not authorize 
the Committee to intervene in cases as a friend 
of the court. 

Thank you again for your interest. 

bee: Robert Freeman 

LZ:lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



t 
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Ms. Yolanda J. DeRosa 
First Deputy County Clerk 
Cayuga County Clerk's Office 
P.O. Box 616 
Auburn, New York 13021 

Dear Ms. DeRosa: 

April 1, 1975 

In your March 11, 1975, letter to the 
Secretary of State, you asked if it is ''permissible 
and within our legal right to give out information 
on a DD214 to an insurance representative, enployer, 
representative of a school, etc., on a particular 
veteran they give us the name of?" 

Several Sections of law are relevant to your 
question. 

First, Section 250 of the Military Law provides 
that a veteran may file and record a certificate 
of honorable discharge in the office of a county 
clerk. 

Second, Section 79-g of the Civil Rights Law 
of New York State, entitled, °Filing of certificates 
of honorable discharge with county clerkstt states: 

"a. Notwithstanding the provisions of 
any general, special or local law to the 
contrary, any person filing a certificate 
of honorable discharge in the office of 
a county clerk shall have the right to 
direct the county clerk to keep such 
certificate sealed. 

b. Thereafter, such certificate shall be 
made available to the veteran, a duly 
authorized agent of such veteran or represen
tative of the estate of a deceased veteran 
but shall not be available for public 
inspection •• , 
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Third, Section 87(3) of the Freedom of 
Information Lnw states that an unwarTanted invasion 
of personal privacy includes, but shall not be 
limited to: 

''d. The sale or releast of lists of nanes 
and addresses in the possession of any 
agency or municipality if such lists would 
be used for private, commercial or fund 
raising purposes. 11 

Therefore, if a veteran has directed the 
county clerk to keep his certificate of discharge 
sealed, that certificate is not accessible pursuant 
to Section 79-g of the Civil Rights Law of 
New York State. 

If a veteran has filed a certificate with 
the county clerk but has not directed that the 
certificate be sealed, access to that certificate 
may still be denied pursuant to Section 87(3) of the 
Preedom of Information Law if the county clerk, in 
his discretion, determines that release of the name 
or names of veterans would be used for "private, 
commercial or fund-raising purposes" and thus consti
tute an unwarranted invasion of personal privacy. 

However, discharge certificates are accessible 
to a "duly authorized agent of such veteran" pursuant 
to Section 97-g of the Civil Rights Law of ~ew York 
State. Because the Civil Rights Law does not define 
"duly authorized", a form like the one submitted to 
you that has not been notarized, may be accepted by 
the county clerk as conforming with the phrase 
"duly authorized"}. 

If you have any questions, please call, 
(S18) 474-2791. 

LZ:lbb 

Sincerely. 

Larry Zawisza 
~unicipal Liaison 

Officer 



Mr. Floyd Rosenberg 
Deputy Commissioner 
Erie County Department of 

Fire Safety 
Erie County Office Building 
95 Franklin Street 
Buffalo, New York 14202 

Dear Mr. Rosenberg: 

Aprill, 1975 

. In reply to your March 12, 1975 letter, the following information 
is provided: 

QUESTION: 
the Law? 

Must volunteer fire departments comply with 

ANSWER: Yes. Fire districts, fire protection districts, 
fire alarm districts, and thos·e fire companies, corpo• 
rations, or departments (including volunteer fire departments) 
incorporated under the Not-For-Profit Corporation Law, are 
subject to the Freedom of Information Law. 

-- Section 87(2) of the Freedom of Information Law specifi
cally cites fire districts·as "municipalities" subject 
to the Law. 

-- Fire protection districts and fire alarm districts are 
"other governmental entities performing governmental 
functions for the state or one or more municipalities 
therein" [Section 87(2)] and are subject to the Law. 

-- Case law holds that fire companies, corporations and 
departments, even if they are independent volunteer 
companies chartered under the Not-For-Profit Corporation 
Law, are government entities. Therefore, they are subject 
to the Freedom of Information Law. 

Fire districts, fire protection districts, fire alarm districts 
or those fire companies, corporations or departments (including 
volunteer fire departments) incorporated under Not-For-Profit_ 
Corporation Law must therefore adopt regulations governing "'\ 
public access to records. -~·-
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... Fire districts are defined as "municipalities" under 
Section f.l7(1Jand (2) of the Freedom of Information 
-Law. -- Because there is no superior governing body which 
may make uniform rules £or access to fire district records, 
each fire district must promulgate regulations governing
access to·records. A fire district may choos~ to-promul
gate uniform rules for all fir~ companies serving the 
district pursuant to Section_88(2)·of the Law • 

.... Fire protection and fire alarm districts, and :volunteer 
fire departments or companies incorporated under the Not
For-Profit Corporation Law are subject to the Freedom of 
Information Law. In the case of fireKrotection and fire 

· alarm distl"icts, the governing boay (t e town 'Soard or · 
6oards) may choose to promulgate uniform rules for all . 
fire companies serving those districts pursnant to 
Section 88(2) of the Freedom of Information Law. 

However, if a town board or boards or a fire district 
does not promulgate uniform regulations which specifically 
include fire companies, corporations and departments, · · 
including volunteer fire companies, each individual fire 
~ompany, coO!oration or.department must promulgate ruies 
ana regulations conforming witfi tnose issued by the 
Committee on Public Access to Records. 

QUESTION: What forms must be used to gain access to records? 

ANSWER: A fire protection or fire alarm district; or an 
Incorporated fire company, corporation or volunteer department 
may require bona fide memhel"S of the news media to fill out the 
form specified by the State Comptroller to obtain access to 
itemized payroll information pursuant to Section (88)(l)(g) 
of the Law. · 

However, the Law and Committee regulations do not require 
anyone other than bona fide members of the news media seeking 
requests for payroll information to use any specific form. 

Consequently. while written requests may be required pursuant 
to Committee regulations [Section 1401.6(a)], failure to use 
a prescribed form for· submitting requests by anyone other 
than a bona fide member of the news media seeking payroll 
information is not a valid reason for denying access. 

Please note that because the history of access to government 
records in New York State reveals a continual broadening of 
the class of citizens entitled to inspect records. Committee 
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regulations [Section 1401.l(b)] require any person. including 
members of the news media. to be granted access to itemized 
payroll information. However. as noted above. anz person may 
obtain access to payroll information without using a prescribed 
form. although members of the news media seeking information 
may be required to fill out a form to facilitate their access 
to records. 

QUESTION: \fi1at information must fire. fire protection and fire 
alarm districts; and fire companies. corporations or departments. 
including volunteer companies. incorporated under the Not-For
Profit Corporation Law keep on hand? · . 

ANSWER: Section 88(1) of the Law lists nine categories of 
records which are accessible under the Freedom of Information 
Law. The ninth category [88(l)(i)J requires "any other files,, 
records, papers or documents required by any other provision 
of law to be made available for public inspection and copying." 

Section 51 of the General Jviunicipal Law states that "All books 
of minutes, entry or account, and the books, bills, vouchers. 
checks. contracts or other papers connected with or used or 
filed in the office of, or with anr officer, board of commission 
acting ror or on behalf or anl:·count~,· town, village or mwdcipal 
cor1oration ln tnis state, or any boy corEorate or other unit • 
oiocaI government in this state wliicfi possesses. the power to 
levy taxes or benefit assessments upon·real ·estate orto require 
tho level of such taxes or assessments or for which truces or 
benefit asse~sments ueon real estate may be reguireJ eursuant 
to law to 6e Ievied:, mcludini~ the Albany port ilistrict com
mission,. are hereby declared to be public records ••• " 

QUESTION: For how long must fire, fire protection and- fire. 
alarm ilistricts; and fire companies. corporations or volunteer 
departments incorporated under the Not-For-Profit Corporation 
Law, keep records? 

ANSWER: The Freedom of Information Law and Committee regula
tions are silent on the length of time records must be kept. 
The State Education Department, Office of State History, 
Albany, New York 12224» publishes record retention and 
disposition schedules applicable to fire districts and fire 
companies. Copies of those schedules may be obtained from 
the Office of State History. 
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Enclosed are copies of the Law, Committee regulations which have 
the force and effect of law. and model regulations based on Com
mittee regulations. If you have any questions, please call 
(518) 474-2791. . 

Enclosures 

LZ:sl 

Sincerely, 

· Larry Zawisza 
Municipal Liaison 

Officer 

\ 



Mr. Alfred B. Lowy 
Managing Editor 
The Daily Item 
Port Chester, New York 10573 

Dear Mr. Lowy: 

April 7, 1975 

I thank you for sending a copy of the denial 
on appeal by the Town of Harrispn regarding the 
study prepared by Valuation Associates. ·~--.-~--•-· .. ,_,_, -¥·~¥•• 0~ 

You have exhausted your administrative remedies, 
having been denied access upon your initial request 
and upon appeal, pursuant to Section 88(8) of the 
Freedom of Information Law. 

Therefore~ should you decide to pursue the 
matter further, your only recourse is initiation of 
a proceeding pursuant to Article 78 of the Civil 
Practice Law and Rules. 

Should any further questions arise, please feel 
free to contact me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



April S, 1975 

:!s. Elizabeth S. Brown 
Records Access Officer 
City School District 
13 South Fitzhugh Street 
Rochester, New York 14614 

Dear 1'1s. Brown: 

You have raised several issues in your letter of April 2. 

First, it should be noted that the Freedom of Infornation 
Law grants access to specified categories of records [Section 
83(1)] and preserves righcs of access to records made available 
by other laws [Section SS(l)(i)]. 

One of the laws in which access is preserved is Section 
2116 of the Education Law~ wiich states that: 

"[T] he records, books and papers 
belonging or appertaining to the 
office of any officer of a school 
district are hereby declared to 
be the property of such district 
and shall be open for inspection 
by any qualified voter of the 
district at all reasonable hours, 
an¥ any such voter may make 
cppies thereof. 11 

The application of the Freedon of Infornation Law upon 
Section 2116 is relev::mt to your inquiry in two respects. While 
Section 2116 grants access o~ly to qualified ootcrs of the dis
trict, the La• . .; .states [Section 88(6)] and the Cor.:::-iittee has re
solved th~t- accessible records shall be ::iade available to 11 any 
person, without regard to status or interest'' (see attached 
resolution)~ 
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Second, the privacy provisions of the Law [Section 88(3)] 
~ay be applied when granting access to records. Protection of 
privacy will be discussed in greater detail as th0 issue arises. 

With reference to payroll recor-ds, the fiscal officer of 
t:10 school district is required by Section SS (1) (g) of the Law 
to compile a record containing the naoe, addrass, title and 
salary of every employee of the <listrict. As noted earlier, 
this infomo.tion is accessible to ::2.r1y person, ~n.J the Cormi ttec 's 
r~gulations so state (see attached Regulations, Section 1401.3). 

However, the Lru; is silent as to which address, hone or 
business, should be provided as part of the payroll record. 
Further, the Committee has not rendered an opinion as to which 
address should be made available. Tnereforc, in r.1y opinion, an 
agency has discretion to provide either the home or business 
address. If, for ex~~ple, you feel that disclosure of horae 
addresses would constitute an unwarranted invasion of personal 
priva~, you may in your discretion furnish e~ployees' business 
addresses. 

Regarding personal information, as we discussed this morning, 
the Committee has not yet adopted guidelines relating to deletion 
of identifying details which if disclosed would constitute an 
um-rnrranted invasion of p(:i:s-aaJil Consequently, when ma.king records 
available, an agency nay in its discretion delete identifying 
details to protect privacy. The Law does, however, state that 
an unwarrante<l invasion of personal privacy includes: 

"[D] isclosure of, errploymen t, 
medical or credit history or 
personal references for em
ployment, except such records 
may be disclosed when the appli
cant has provided a written 
release permitting such dis
closuref! [Section 88(3)(b)]. 

Therefor~~ al though you ~1.~y wi tr.hold an individual's e□ploy
ment history, there is no provision in the Law which states that you 
DUS t. 

Your final question involves the distinction between the press 
and the public in obtnining acces;;; to records. Under the Law, the 
press has no greater right of access than any t1eraber of the publoc. 
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1£ a record is made available to the press, it: should be made 
equally available to any person. 

Furthermore, in my opinion, once a record has been r:iade 
available to the press, it should oontinue to be ra::1dc available 
to the public. 

I hope that I haveebeen of so::i.e assistance. Should any 
further questions arise, please feel free to contact rae. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



April 8, 1975 

Mr; Peter A. Bee 

Dennis M. O'Leary 

Your Letter Dated March 10, 1975 

The following is an excerpt fron a letter 
dated ;Jovember 18, 1974> from the Cort.":littee's 
Counsel> Robert Freeman, to the Cou~sel of the 
Departnent of Audit and Control: 

u ( 7) The Law recognizes no distln~tion bet,·reen a 
'primary repository' and a 'secondary repository' 
of records, and there is no case law on the matter. 

If an agency is one o-r two or nore legal custodians 
of a record, it has the same dutiee under the Law as 
the other agencies. There 1s no provision in the Law 
or regulations which permits public access to records 
in possession of one agency to be conditioned upon 
approval of another agency. Each legal custodian is 
responsible for know1ngW11ch of its records are 
accessible and which are not. 

There is nothing in the Law to prohibit officials of 
one agency from consulting with those of another. 
Section 1401.6(b)(2} enables an a~ency to delay a 
decision to grant or deny access. Acting pursuant 
to this provision> an agency could obtain from another 
agency the added information necessary to make a 
decision. Perhaps consultation would be beneficial 
to determine the confidentiality or a record with 
which one official is more familiar than another. 
In any case, if Audit and Control denie3 access to a 
record on the recorrlilendation of another agency, the 
appeal would still be taken to the person designated 
by Audit and Control to hear appeals. Also, since 
reasonable men may differ, reasonable records access 
officers ma.y also differ. Although implementation of 
the L~w should be uniform, there ls no guarantee that 
it is or that it will be.it 

qc: Cor::Jnissioner Robert Herman 
State Rent AcL~inistrator 
Division of Housing and Coru't,uni ty Renewal 

r:r. Charles Ho6 e: 
Records Access Officer 
Div-1s1on of Eousi;ig and CoIT',.munity Renewal 
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Mr. Peter A. Bee 
President 
Richlee Tenant Association 
1 Bradley Court 
Mineola, New York 11501 

Dear Mr. Bee: 

April 7, 1975 

Thank you for your letter of March 10, 1975. 
As indicated by Mr. Zawisza in his letter to you 
dated March 25, 1975, the issues you have raised 
have been reviewed by our Counsel. 

The following conclusions are based on the 
enclosed regulations of the Committee on Public Access 
to Records which control the procedure for access to 
all records including those held by one agency for 
delivery to another. 

l. Any agency which has records in its custody 
(possession) shall provide or deny access to 
such records upon request fron a menber of 
the public [Committee RegulationrSection 
1401.2(b)(3)]. . 

2. An agency which receives a request for records 
held for delivery to another agency may provide 
or deny access independently without consulting 
the other agency or may delay responding to 
a request for notmore than five working days 
during which tine the other a~ency may review 
the record. An agency may delay providing 
access or notice of denial beyond five working 
days only under extraordinary circumstances 
[Committee Regulation Section 140l.6(b)(l) 
and (2)]. 



Mr. Peter A. Bee 
April 7, 1975 
Page -2-

Coi~~ittee Regulation Section 1401.6(b)(l) provides 
that an agency shall, except under extraordinary circum
stances, respond to a request within not more than five 
workin~ days after recei~of the request. Within this 
five-day period, an agency rnny have the requested record 
reviewed by another agency for whom it was prep3.red. 
Therefore, the Division of' Housinr; can hav-e the County 
Rent Guidelines Board review statistical data prepared 
for delivery to the Board prior to providing public access. 
Although this practice is permissible, neither the law 
nor the regulations require that an agency in possession 
of a record condition access upon consent of another 
agency. 

If more than five working days is required to 
produce a record, Committee Regulation Section 
l401.6(b)(2) requires the agency to acknowledee receipt 
of the request within five working days after receipt, 
and include a brief explanation of the reason for delay 
and an estimate of the date production or denial will 
be forthcoming. Whether delay results from an extra
ordinary circumstance is an issue for the courts in an 
Article 78 Proceeding challenginG the constructive 
denial of access [Committee Rer;uln.tion Section 140l.7(c)]. 

Delay of access beyond five days to have the 
record reviewed by the agency for whom the record was 
prepared would, in my opinbn, be considered to be an 
extraordinary circumstance by the courts if the agency 
was unable in good faith to have the record reviewed 
within the five-day period. 

If, on the other hand, access was delayed to 
enable the agency to whom the record w1s to be delivered 
to make final determinations or policies based on the 
record, then the court would have to determine if the 
public interest required delay beyond five days. 
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I hope this letter explains the Cori .. mittee' s 
general resulat1on:::; regarding' acces~t_o 'records in the 
possession of one agency prepared for delivery to another 
agency. 

If you need any assistance in the future, please 
contact me in writing, or by telephone at (518) 474-2791. 

Enclosure 

cc: Commissioner Robe~t Her~a~ 
State Rent Administrator 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 

Division of Housing and C2~~unity Renewal 

Hr. Charles Hogt; 
Records Access Officer 
Division of Housing and Ca~~uni~y Renewal 

DMO'L:lbb 



Ms. Rose L. Berman 
President 
Clinical Laboratory Directors 
of New York State. Inc. 

1780 Broadway 
New York, New York 10019 

Dear Ms. Berman: 

RCJltSTS \t-'\L 

0 tce-c r.. o S 

11~7 _57 

April 8, 1975 

I apologize for being unable to respond to all 
of your questions. Since we last communicated, our 
staff was moved to another building and I have tried 
unsuccessfully to locate your letters. 

In any case, as I wrote prettously, a request 
for records need not be in affidavit form. An agency 
may require that a request be in writing, but the 
request need only be "sufficiently detailed to identify 
the records" [Regulations, Section 1401.6(d)]. 

Also, there is no requirement that an interest 
be indicated when seeking records. As the Cormnittee 
has resolved, information accessible under the Law 
"shall be made equally accessible to any person, with
out regard to status or interest" (See attached Reso
lution). 

With regard to. the secrecy of the Board of Health 
as a legislative body, Section 88(5) of the Law re
quires that a board compile a record of the final votes 
of each member in every agnncy proceeding in which a 
member votes. Consequently, you should be able to dis
cover the issues discussed by the Board and the members' 
voting records. 
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Once again, I apologize ~or being unable to 
answer you specific questions. If I have not 
answered them in this letter, I would be happy 
to do so if you could restate them in another 
letter. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Bruno Nannie 
Business Manager 
Byron-Bergen Central School 
Townline Road 
Bergen, New York 14416 

Dear Mr. Nannie: 

April 8, 1975 

Thank you for sbbmitting a copy of the District's regu
lations on public access to records. Based on a review of 
these regulations,· the following change• are recommended: 

l. The procedures for requesting records and appealing 
a denial of access should be more detailed (see Committee 
Regulations 1401.6 and 1401.7). 

2. wnile written requests may be required pursuant 
to Committee Regulations Section 1401.6(a), failure to use 
a prescribed form for submitting requests is not a valid 
reason for denying access. 

3. The regulations should state that the records access 
officer must reply to a request within five days or provide 
an explanation for delay [see Commit tee Regulations 1401. 6 (b)]. 

4. Regulations must provide that the subject matter 
list raust be updated semi-annually and must be reasonably de
tailed, including all records held by the District and first 
produced, filed, or first kept or promulgated after September 1, 
1974 [see 6e1JJ~ianee Regulations 1401.6(c)J. 

S. The duties of the records access and fiscal officers 
should be more detailed (see Committee Regulations 1401.2 and 
1401.3). 
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Enclosed are copies of the general regulations of the 
Cammi ttee and model regulations. If you have any further 
questions, please call me at (518) 474-2722. 

DO'L:DJD/sd 

enc. 

Very truly yours, 

Larry Zawisza 
Municipal Liaison 
Officer 
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Ms. Joyce Fitzgerald, Clerk 
Livingston County Board 
of Supervisors 

Court House 
Geneseo, New York 14454 

Dear Ms. Fitzgerald: 

April 8, 1975 

Thank you for submitting a copy of the County's regulations 
on public access to records. Based on a review of these regu
lations, the following changes are recommended: 

Section 4. The requirement that written notice be made by 
members of the news media on a form prescribed by the County 
Treasurer differs with the Law (Section 88(l)(g)], which refers 
to a form prescribed by the State Comptcoller. I am enclosing 
a copy of the Comptroller's form, which may be copied and used 
by the County Treasurer [See also Regulations, Section 1401.l(b)]. 

Section 7. The Committee's regulations state that the maxi
mum fee for copying records shall not exceed twenty-five cents 
per page for photocopies not exceeding 8 1/2 by 14 inches, unless 
established by law, rule or regulation of the County Board of 
Supervisors prior to September 1, 1974. The County's one dollar 
copying fee is in violation of the Committee's regulation. 

Section 9. The County Clerk may not frivously deny access 
to a record on the basis of adverse effeet on the public interest. 
The Court of Appeals concluded in Cirale v. 80 Pine Street Corp., 
(35 NY 2d 113) that government bodies cannot protect records 
simply by stating that it was in the public interest to maintain 
secrecy. Any agency attempting to assert privilege must prove 
that the public interest is better served by seceecy. trnecessary. 
the court will examine the documents itself: in secret, prior to 
making a determination. The court has clearly conveyed its 
message that it does not cnncede the authority to make the deter
mination to any other governmental body. 

~1' 
·., •.. ) \., 

\ i 
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Section 11. Neither the Freedom of Information Law nor 
the regulations of the Committee require a person requesting a 
record to give reasons why he or she was denied access when 
he or she appeals that denial. 

If you have any further questions, please call me at 
(518) 474-2722. 

LZ:DJD/sd 

enc. 

Very truly yours, 

Larry Zawisza 
Municipal Liaison 
Officer 



te 

Mr. Gustave Lienau 
Deputy County Clerk 

of Saratoga County 
Ballston Spa, New York 12020 

Dear Mr. Lienau: 

April 9, 1975 

This letter is to confirm our conversation of April 8, 1975, during 
which we discussed the maximum fee allowed by the Committee regu-
lations for photocopies of records requested by members of the 
public. 

The County's resolution dated September 9, 1974, establishing a 
fee of $1.00 per photocopy, exceeds the maximum fee of $.ZS per 
photocopy of a record not exceeding 8 1/2 by 14 inches, pursuant 
to general regulations adopted by the Committee on Public Access 
to Records [21 NYCRR 1401.8(c)(l)]. 

As you are aware, Section 88(2) of the Freedom of Information Law 
Tequires each municipality to adopt regulations on availability, 
nature and location of records (including fees for copies) pursuant 
to general rules issued by the Committee on Public Access to Records. 

The section of the Committee's regulations regarding fees for copies 
is attached. 

I trust this information will be forwarded to the Board of Super
visors for appropriate remedial action regarding the fee for copies. 

Thank you for your cooperation in this matter. 

Enclosure 

DMO'L:s1 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 



April 9, 1975 

~r. Donald Phelps, Supervisor 
Town of Pitcairn 
Supervisor's Office 
Route 2 
Harrisville, New York 13648 

Dear Mr. Phelps: 

Thank you for submitting a copy of the Town's regulations 
on public access to records. Please accept our apologies for 
the delay in our response. 

Unfortunately, the Town's regulations do not conform to 
the Committee's general regulations. Enclosed are copies of 
the general regulations and model regulations to help you in 
refonnulating your regulations. 

In reference to your question regarding justice records, 
we are presently waiting for an opinion from the Office of 
Court Administration on the applicability of the Freedom of 
Information Law to a town court. When we receive it, we will 
forward a copy to you for your information. 

The question of public access to records relating to 
vital statistics, such as birth, death and marriage records 
is not easily answered. With regard to disclosure of birth 
and death records~ Section 4174 of the Public Health Law states 
that authorized persons may 

"upon request, issue certification 
of birth or death unless in his 
judgment it does not appear to be 
necessary or required for a proper 
purpose." 
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Similarly, with respect to marriage records, Section 20-a 
of the Domestic Relations Law provides that authorized persons 

11shall, upon request, supply to any 
applicant a certified transcript of 
any marriage registered under the 
provisions of this article, unless 
he is satisfied that the same does 
not appear to be necessary or re
quired for judicial or other proper 
purposes.If 

In neither of the statutes quoted above is there a definition 
of what is a "proper purpose." 

The Freedom of Infonnation Law preserves rights of access 
granted under exitting law, and the Committee has resolved that 

"information accessible under the 
Freedom of Information Law shall 
be made equally accessible to any 
person, without regard to status 
or interest." · 

Nevertheless, in my opinion, due to the language in the 
Public Health Law and the Domestic Relations Law. what is a 
proper purpose is to be determined by the individuals having 
custody of the records in question. Therefore. I believe that 
the town clerk may exercise discretion in determining what is 
a proper purpose upon a request for the records in question. 

If you have any more questions, please feel free to call 
me at (518) 474-2722. 

LZ:DJD/sd 

Very truly yours, 

Larry Zawis za 
Municipal Liaison 
Officer 



* C.ITTE~ MEMBERS 

STATE OF NEW YORK 

COMMITTEE oN PUBLIC ACCESS TO RECORDS F c) , L -Ao- I '-l 
ELIE ABEL· Chairman 

DEPARTMENT OF STATE, 162 WASHINGTON AVENUE, ALBANY, NEW YORK 12231 
(518) 474--2518, 2791 

T. ELMER BOGARDUS 
MARIO M. CUOMO 
PETER C. GOLDMAR K. JR. 
JAMES C. O'SHEA 
GILBERT P. SMITH 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN 

Mr. William R. Liddell, III 
 

 

Dear Mr. Liddell: 

 

April 9, 1975 

I regret to inform you that under New York's Freedom of Informa
tipn Law, investigatory files compiled for law enforcement purposes 
are not accessible [Section 88(7)(d)J. 

However, I would suggest that your attorney attempt to obtain the 
records you are seeking through a discovery proceeding. If you 
do not have an attorney, the office of the Otsego County Public 
Defender will furnish one. 

I hope that I have been of some assistance. 

RJF:sl 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Dr. Mici1ael Grenis 
Superintendent of Schools 
Chenango Valley Central School District 
768 Chenango Street 
Binghamton, New York 13901 

Dear Dr. Grenis: 

April 10, 1975 

Thank you for submitting a copy of the District's regulations 
on public access to records. Based on a review of the regula
tions, the following changes are recollllilended: 

Section 1. The duties of the records access officers 
should be ~ore detailed pursuant to Section 1401.Z(b) 
of the Committee's regulations. 

Section 1.3. While written requests may be r~quired 
pursuant to the Committee's regulations, failure to use 
a pr~scribed form for submitting a written request is 
not a valid reason for denying access to records. 
Regulations should also note that a subject ~atter 
list of school district records, updated semi-annually, 
should be available for public inspection and copying. 

Section 1.4. The thirty day statute of limitations has 
no basis in either the Freedom of Information Law or the 
Committee's regulations and is therefore invalid. The 
Superintendent of Schools or his authorized representative 
must inform the requester of his decision on appeal in 
writing. 

Section l.S. According to the District's original set of 
regulations, the basic fee for copies was $.10 per page. 
,~nen the Board amended the regulations, it raised the fee 
to $.25 per page. Section 1401.S(c)(l) of the Committee's 
regulations provides that the ~axi~um fee set by the Com
mittee "shall not be construed to mandate the raising of 
fees where agencies in the past have charged less than 
$.25 for such copies.~ 



,. 
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If you have any questions,, please ca.11 · me at (518) 474-2791. 

Very truly yours, 

Larry Zawisza 
~•iunicipal Liaison Officer 

LZ/djd:sl 

• 



Mr. Charles L. Button 
Chief School Officer 
Chautaugua Central School 
Chautaugua, New York 14722 

Dear Mr. Button: 

April 11, 1975 

Thank you for submitting a copy of the 
District's regulations on public access to records. 
Based on a review of these regulations, the 
following changes are recommended: 

Section 2. Although the Board has designated 
the District Clerk as its records access officer, 
regulations should state that the public shall not be 
denied access to records through District officials 
who have in the past been authorized to oake records 
or information available [Committee Regulations 
Section 1401.2(a)]. Also, records access officers 
should be designated by business address as well as 
by job title or name. 

Section 3. The fiscal officer should be 
designated by business address as well as by name or 
job title. 

Section 7, A person appealing a denial of 
access shall provide a written appeal which need 
only identify: 

1. The date and location of requests 
for records; 

2. The records to which the requester was 
denied accesss; an<l 
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3. The name and return address of the 
requester. Also, the appeals person or 
persons or body should be designated by 
business telephone and address as well 
as by job title. [Committee Regulations 
Section 1401.7(b) and (d)] 

The regulations should also provide for a listing 
of records access officers, fiscal officer, appeals 
officer and location where records can be seen or copied 
to be posted everywhere records are kept [Committee 
Regulations Section 1401 .. 9]. 

If you have any questions, please call me 
at (518) 414-2791. 

LZ: DJD: lbb 

Sincerely, 

Larry Zawisza 
Municipal Liaison 

Officer 



~t~ ~8.::;:) I 
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?--tr. Robert E. Caswell 
Clerk 
Board of County Legislators 
Oneida County 
Oneida County Office Building 
800 Park Avenue 
Utica, New York 13501 

Dear Mr. Caswell: 

April 11, 1975 

Thank you for submitting a copy of the 
County's regulations on public access to records. 
Based on a review of these regulations, the 
following changes are recommended: 

Section 1. Section 88(2) of the Freedom 
of Information [aw provides that the governing 
body of a municipality may promulgate unifonn rules 
for any group of or all agehcies within that 
municipality. Although the intent may be inferred, 
it is unclear whether the County regulations are 
intended to embrace all County agencies. 

Section 2. Neither the Law nor the regula
tions aciopted by the Committee define urecord". 
First, in my ppinion, a definition should not be 
limited to a writing. There may be instances in 
which a tape recording or a computer disc or tape 
could be .considered a record. Second, your 
definition includes each category of records found 
in Section 88(1) of the Law, with the exception of 
subdivision (h), final determinations of members of 
the governing body of an agency. If you want to 
use the fraoework that the County has adopted, i~ 
my view, the excluded subdivision should be included 
in the definition. 

~/17 
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Also, in subdivisions ii, iii, and iv of the 
definition of "records," the statements of policy, 
minutes and audits relate to ·t~e County of Oneida. 
It is noted that the items enumerated are accessible 
from each agency or department within the County. 
For example, a statement of policy need not be 
adopted by the County Legislature to be accessible; 
it may be adopted by a department within the County. 

Subdivision {b) • in which '•statistical 
tabulation" and "factual tabulation" are defined 
meet a dictionary definition of the terms. However, 
in my opinion, the intent of the Law is to provide 
access to statistics and facts. Consequently, in 
my view, an arrangement of statistical or factual 
material in a form other than tabular should not be 
intentionally used as a method of circumventing the 
spirit of the Law. Moreover, since the County is a 
municipality, it is subject to Section S1 of the 
General Municipal Law. Rights of access under 
Section 51 are preserved in the Law through Sections 
88(l)(i) and 88(10). Under Section 51, virtually 
a.11 records. in possession of a municipality are access
ible, unless disclosure would result in detriment 
to the public interest. 

Section 3(a). While written requests may be 
requirea pursuant t"o Committee regulations, failure 
to use a prescribed form for submission of requests 
is not itself a valid ground upon which access may be 
denied. 

Further, the duties of the records access 
officer should be more fully delineated. In addition 
to the duties listed in your regulations, the officer 
must assist a requester in identifying the records 
sought and must certify upon request that a transcript 
is a true copy of the record copied [Committee 
Regulations Section 1401.2(b)]. Also, the official 
to whom a request is made must respond within five 
days of receipt of a request by granting access, 
denying access or by providing a brief explanation 
of the delay and an estimate of the date upon which 
production or denial of a record will be made [Committee 
Regulations Section 1401.6(b)]. Failure to respond 
within the time period provided constitutes a denial 
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of access [Committee Regulations Section 1401.6(b)]. 
Also, if records h~vc been mo.de ovailahlc in the past 
from other authorized of cials, appJication to such 
an offic:ial, rather than the- records access officer, 
cannot be a tiasis for a dcnL:d of acce:ss [Cc!::;;:i Ltec 
Regulations Section 1401.2(a)]. 

Section 3(h). Regarding payroll rccortls, the 
name or iob title and the business add.rcss of the 
fiscal officer must be pro\·idcd [Co,c1r:1ittcc Rc~~uhttions 
Section 1401.3(a)]. Further, it is cmph;:isl::cd tlwt 
pay r o 11 in f o rm n t i on i s av a i 1 ab 1 e to an v pc rs o n , 
including me1:1bcrs of the nc\,s mcdia,-pm.su-~m··:-to 
Section 88(l)(g), Section l(i) and Section JO of 
the L m; ,111 d Section 14 0 1 . 3 (b ) of th c C omnd t t cc 
regulations. 

Section 4. The subject matter list nnbt be 
updated semiannually [Committee Regulations Section 
1401. 6(c) (2)]. 

Scctidn S. TI1e reiulations governing fees 
shoulJ be more explicit: Unless established by l<"K, 
rule or regulation adopted by the County Legislature 
prior to September 1, 197,i, the fee for copying o. 
rcconl cannot exceed n:en ty-f i ve cents per p c for 
copies not exceeding 8 1/2 x 14 inchL~S [Committs::ie 
Regulations Section 1401.S(c)(l)}. For copjcs greater 
than 8 1/2 x 14 inches, a fee reflecting actu:::.l 
copying cost excluding fixed costs (e.g. s~laries, 
overhead, etc.) may be chargc<l [Coiimittcc It..-~~:1lat:on:-:: 
Section 1401.S(c) (3)]. 1-;hcn photocopying c:--tt::~J;::e.1t 
is unav~tilable and hand\o·j ttcn or typed copic~ ::re· 
1aa<lc, a rec may be chargl'd fc,r the cJcricn1 t!nc 

• 1 'J • I /''° • 

lH.'CC:,::.~ 1 r; to prOl,UCC' tnc t ;·:::1:-:c LI pt [LU!::,;\;::' 

R ,' g u l a t i o n s S c c t i on 1-HU . ::; , t.: ) l .2 ) ] • 

Sc(~tio11 7 .. I)L:11_ia1s ef accc~~~~ r~tis:: !-'v ;.::.i"lL' 
i11""·'1·1·t.,.t··.~-;. co..., ·t1·•11·n(' tl, .. ., 1•.,·:·011 , t 11'"l'rc,,. ·l".' ·, ..L h . i l.,.,,. ) j i \ .. - .;:. i \.s l t;, .. :--, ' .- .• I..... j_ 4 , • ~ ~ 1. _i .,_ ... 

not~ice or the LirJ1t to ap11c:1.l, \·:hie:, i,nist i:·,_·l:,d;_' 
thl\ ri:11:"·, title, l)u~l11c~~~ ~--~:\_:r..,'s:: ~i-~t,.~ t~u ~-l~- t:._··l~:,>'") 1

: 

number of the appC'al:- offii.:Cr [Corni,tittL",' ::.- •'..,:;,.,:,~· 
Section l401.7(h) l. 
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It should also be noted that tl:e County Clerk 
cannot withhold records on tht" bus ~s of an unsuhstan
t i at c d as s c rt i o ::1 t 11 at th c p 1l h l i c j n t 0 re s t v: c. u l d b e 
a<lverscly a£fcctcd by disclosure. · 

In Ciralc v. 80 Pinc Street Co 
113 , 3 5 9 KY S 2 d 1 ( i '.J c s a t s 
held thnt: 

. 35 !\Y 2d 
i.ghcst court 

"[·~)s p,,r,_ cf t 1'(' C,l' I~•· of C\1 1· .• 1"•1cn J'\ ,.. ,_,L l,. ... ..i., .. l. ..1{.-.,~ . · ,\..'"'1 .. ,.,.\. ) 

t O ff i C .l. al i n [;::, Hi a l1 (.l Ji ' i n t il C h a n d::: O f 
governmcnt2.l agcnci cs has been c.!ccrned 
in certain contexts privilcgc<l ... Altho h 
the Legislature h;:i,s recently passed the 
Freedom of Inforra~tlon La~, it docs not 
abolish the Connon Lo.w pr.i.v.ilc for 0ffi.ciul 
info rn at ion . 11 

The court noted that: 

11 [SJ u ch a pr iv i 1 cg c at tac), es t c I co:'. f i d c n ti a 1 
com!r,.un i cations bet\•; c,~n puh 1 i c off iccr~ , and 
to public officers :in ti1c p:.:riornurnce of 
their duties, h'h•:nc the pu'.)l ic interest 
TC<.iHires th:.it that con.fi<.lcntial c01:1rn1.rnica 
tions or the soure<..'s should not be di vu.lg('d'. 11 

Hm.·evcr the court con,:luded that govcn1•,1crrtal 
bo<lies cannot prevent disclosure ~.crcly by asse~ti 
th::it it is in the, public- intc-r..:-st to r.taintni;, s-:·crccy. 
Therefore, an agc.'n~:,· ntt0;.:nt i11~ to a~~scrt. the 
privilege must T':01.·0 that the jHd.,1.ic intcn'st \-,c:1lJ 
l)c·, l)ct TA~· -; •'•"\C:,,j ;;-,~--1·0· I1·l '1 ·~ ,• ·1 (l-;l; ":• ; f r· -.,·,,-;..: ·1 r,· 

., ..,. \..- .1 ~ t_ .l \.. .,,... 1. ~ J \ ~ , _ . . -. . J.. ,._ • • -- 1 \,. ..,,. "- ~ . . ,._ ., , 

tl1c cot1r~- r·::1~~ cY;::··~tr.·.: th(' r \~,·.c1 :" ... !:. 3-~~ \1: i-.."":-·--t. ;,,L i.:_1 
1)ri, .. ~1tc- 11 ri01,. ':() ·:·::-, .. ~~-~ :~ 1.'. 1 ,:·c._·!·· .. ~•::~. ~1 •. 1 · .. ; r-_,-·1. 1 \·:\r, 
th c col' r t c 1 c a r l y ~: Li t v d L · t i i : , ;' c; n u t 1. • .:c1 ., , , • ,L. J 
the autlwrit:, to i.:.:'.-e' ,-;uc 1

: :, •• , ~,···::i;;u( lG!l i.u :t::y 
other govt'nH:l:l~t:,l u:1it. 

~."'-,, .. 1 it1l1 ~~. . ,. .. ::
1

• t•.:~ i·: 
o•rficer~--t lL' pC.:•J:·(':\ 

thC' rC':i:,;unc.; l'C\r tl:,· 
l(..,, ~.u1 al i tH1 :~ :-:.,·~· 1 i (1 il 

. . . 
i O i t i ~~ ~ l:, ~ l i ! , .. i 
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In addition to the corimcnts made above, the 
County 1 s Tcgulations should proYJ.de for public notice 
of 1·ights of access consistent 1:ith Ctii:mittcc 
Regulations Section 1401.9. 

Please find enclosed copies of the Conrdttcc's 
regulations a::; h'Cll as notlel rcgulati ons, \d1ich 1:1:iy 

be helpful in am,~nding your re lations. 

I hope that I ha•:c been of assistance'. Sho~llJ 
uny further 4ucstions arise, please feel frc~ to 
contact me. 

Enclosures 

Sinccrclr, 

Robert J. Y:rt:•c;:;~1n 
Assistant Counsel 



, 
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Mr. John A. Glendinning 
Public Access Officer 
,ne State Insurance Fund 
199 Church Street 
New York, New York 10007 

Dear Mr. Glendinning: 

~ZCE:;.D 94:-G ~ / 
~\\\ '\'f\C:.. ,:., ~-nci..: ·:::> 

April 11, 1975 

Thank you for submitting a copy of the Board's regulations on 
public access to records. Based on a review of these regula
tions, the following changes are recommended: 

Section 2 

It is unnecessary to cite a specific body of law, such as 
the Workmen's Compensation Law. If a statute exempts information, 
the exemption is preserved by Section 88(7)(a) of the Freedom of 
Information Law (hereafter "the Law, . 

With reference to the list of records available to the public 
(subdivisions a through e), it appears that some of the categories 
of records listed in Section 88(1) of the Law are present, while 
others are absent. In using the type of framework adopted by the 
Board, this kind of list might be more easily understood by both 
staff and the public if in conformity with Section 88(1) of the 
Law. 

Section 2a 

The meaning of "filed" is unclear. Perhaps it would be more 
appropriate to replace the term in question with "in possession 
of" or "made by or for." Such a modification would be consistent 
with the Law [see Section 88(1)(d)J. 

Section 2d 

"Requested" skould be replaced with "required." 

Again, if the framework embodied by Section 2 is to be used, 
minutes of the governing body should be added. Section 88(5) of the 
Law requires agencies controlled by a board to compile a record of 
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the final votes of its members in every proceeding in which a 
meraber votes. This provision does not conflict with the power 
of commissioners to adopt rules (Section 83, Workmen's Compensa
tion Law), since the applicable statute pertains to "the keeping 
of records" while Section 88(5) pertains to the compilation of a 
record. 

Section 3 

The subject matter list should include references to all 
categories of records, not only those deemed accessible .. In 
effect, without knowledge of the existence of a record, no 
challenge or appeal can be made. [See Section 88(4) of the 
Law and Section 1401.6(c)(l) of the Regulations.] Also, the 
subject matter list must be updated semiannually [Conuaittee 
Regulations, Section 1401.6(c)(2)]. 

Section 4 

First, subdivision (1) of the Board's regulations requires 
that an appoint~ent be made to peruse records. However, the 
Committee regulations state that requests shall be accepted 
during all regular business hours [Section 1401.S(a)]. Although 
an appointment may be appropriate in some circumstances, it 
cannot be a prerequisite to seeking access. 

Second, subdivision (3) of the Board's regulations requires 
a showing of interest as a condition precedent to access. This 
is contrary to the Law {Section 88(Q)], which states that records 
shall be made promptly available to "any persons." Moreover, the 
Committee has resolved that information available under the Law 
"shall be made equally accessible to any person, without regard 
to status or interest" {see attachea resolution). 

Third, the duties of the records access officer should be 
delineated in greater detail. [See Committee Regulations, 
Sections 1401.Z(b), 1401.6(b) and 1401.7(c)J. 

In addition, a more specific appeal procedure should be 
stated. The reasons for denial of access, in whole or in part. 
must be stated in writing. Further, a person, persons or body 
designated by name or job title, business address and phone 
should be established to hear appeals. When an appeal is taken, 
the person or body designated to hear appeals must inform the 
appellant of its decision in writing within seven business days 
of receipt of the ap?eal [see Cor.unittee Regulations, Section 
1401.7]. 
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Section 5 

Except where fees were establisheJ by law. rule or regulation 
prior to September l, 1974, no r:10re than twenty-five cents r;iay be 
charged for photoco:)ying a page up to ;3 1/2 by 14 inches [Co;,1mittee 
1,egulations, Section 1401.t(c)]. Unl-c:ss such a fee had. been estab-
1 ishe<.i as stated above, fees for s ta te;:1e.1 ts f ileJ. wi tli. the I ns,irance 
h111J sho·..tlJ. also be twenty-five cents per page. 

Further 1 to be coEsistent with the public notice prov1s1011 
[S0ction 1401.~], details concerning ti1e records access anJ fiscal 
officers shoulJ be stateJ. more speciflcallr. 

Please fin<l enclose,l copies of both t.he Comr.littee regulations 
and model reg~lations. 

ShoulJ any further questions arise, please feel free to contact 
faC. 

Enclosures 

RJF:sl 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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r-lr. )lichacl F. Troy, Clerk 
Co:a::1on Council of the 

City of Hudson 
City Hall 
.HuJ.son, t~ew York 12223 

Dear r,lr. Troy: 

April 11, 1975 

Thank you for submitting a copy of the City's rules and regula
tions on public access to records. J3ased on a review of these 
regulations, the following changes are recommended: 

Section 2 

"Record" is not defined under either the Law or the car.uni ttee 
regulations. In my opinion, the requirement that a record consist 
of a writing should be deleted. There may be instances in which a 
tape recording or computer disc or tape might be considered a 
record. Also, the requirement that 11 recor<l" include only accessible 
records is inaccurate. In essence, a record is a record even if it 
is not accessible. 

Section 3 

(a). The regulations should state the name, business address 
anJ telephone numbers of all records access officers and the fiscal 
officer [Committee Regulations, 1401.Z(a) and 1401.3(a)]. There 
should also be a provision for a public notice to advise members 
of the public of their rights of access consistent with Section 
1401.9 of the Committee Regulations. 

(b). While written requests may be required pursuant to 
the Co1,1inittec' s regulations. failure to use a prescribed form for 
subr:litting a written request is not a valiJ ground for denying 
access to records. The regulation sl1ould provide that a records 
access officer si1all respond to a re~uest for records within five 
business days by producing the record, denying access or acknow
le~gir.g the request and estimating the date when production or 
<lenial will be forthcoming. [Com.:ni ttee Regulation 1401. 6 (b)]. 
The regulations should also state that failure to provide 
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requested records promptly within the time liraits established 
above shall be deemetl a lenial of access [Cou:;nittee Regulations 
1401. 7 (c)]. 

(c). Regarding payroll inforDation, the forra prescribed is 
that of the State C0i:1ptroller, a copy of which is encloseJ. 

Section 8 

Appeals taken frrna a denial of access need not state the 
reasons for the denial [Com:iittee Regulations 1401.7(d)J. 

I.n.close<l are conies of the general regulations of the Comi'Tlittee 
anJ model rcgul;tions. If ·you have any further questions, please 
call me at (518) 474-2722. 

Very truly yours, 

Larry Zawisza. 
Milnicipal Linison Officer 

Enclosures 

LZ:sl 
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!•Ir. John P. Adar.is 
Assistant Counsel 
New York State Division of 

Criminal Justice Services 
270 Broadway 
New York, New York 10007 

Dear Mr. Adams: 

April 14. 1975 

Thank you for submitting a copy of the Division's 
regulations on public access to records. Based on a 
review of these regulations, the following changes 
are recommended: 

Section Z(b). Any definition of "record" 
should not be limited to a writing. Neither the 
Freedom of.Information Law nor the Committee's regula
tions define "record'', but limiting the form of a record 
to a writing excludes tape recording and computer tapes 
which record information. 

Section 6(b). Requests for records may be oral 
or in writing, and written requests shall not be 
required for records customarily available without 
written request [21 NYCRR 1401.6(a)]. While written 
requests may be required pursuant to Committee Regulations 
Section 1401.6(a), failure to use a prescribed form 
for submitting requests is not a valid reason for 
denying access. 

. Section 6(c). Each agency should accept requests 
during all hours tfiey are regularly open for business 
[21 ~CRR 1401.S(a)]. 

Section 6(:U_. Except under extraordinary circum
stances, officials should respond to an oral or 
written request for records within five days of such 
request, or provide a written explanation of the reasons 
for delay and estimate the date when production or denial 
will be forthcoming. {21 NYCRR 1401.6(b)J. 
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Section 7. Payroll records shall be accessible to 
any person including, but not limited to, bona fide 
menbers of the news media as required under Sections 
88(l)(g), (l)(i) and (10) of the Freedom of Information 
Law [21 NYCRR 1401.3(h)]. 

Section 11. The name and business teleohone 
number 0£' the commissioner should also be stated 
[21 NYCRR 1401.7(b)]. ~o statute or Committee regula
tion requires that the appeal be made on a special 
form prescribed by the agency or that the person 
requesting the record state the reasons for the denial 
[21 NYCRR 1401.7(d)]. 

In addition to the recommendations listed above, 
your regulations should also require the posting of a 
public notice of the public's right of access [21 NYCRR 
1401.9], include a more detailed list of the records 
access officer's duties [ 21 NYC RR 1401. 2 (b)] , provide:, 
that no fee will be charged for inspection. search or 
certification of records [21 NYCRR 1401.S(a)] and include 
the requirement that a subject matter list of all records 
produced, filed or kept or promulgated after September 1. 
1974, shall be maintained and updated semiannually 
[]1 NYCRR 1401.6(c)]. 

Enclosed are copies of the general regulations 
of the Committee and some nodel regulations. If you 
have any more questions, please call me at (518) 474-2518. 

Enclosures 

DMO'L:DJD:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 



Theodore H. Kline, Esq. 
New York State Thruway Authority 
200 Southern Boulevard 
Post Office Box 189 
Albany, New York 12201 

Dear Mr. Kline: 

f\ 00 ◊--;-~t.:, ~~1 
k.(:;-..D rn"' (.:.ri O,\i"f~ 

April 15, 1975 

Thank you for your interest in complying with the 
Freedom of Information Law. Having reviewed the regulations 
adopted by the Thruway Authority, the following recommendations 
are offered: 

Section 107.2(b): 

There is no requirement in the Law that a persnn 
demonstrate an interest as a condition precedent to inspection 
of payroll information •. Both the regulations promulgated by 
the Committee [Section 1401.3(b)J and a resolution adopted by 
the Committee reflect that information available under the 
Law should be made equally accessible to any person, regardless 
of status or interest. 

Section 107.2(c): 

Unless established by law, rule or regulation prior to 
September 1, 1974, there cannot be a charge for either search 
or certification [See Committee Regulations, Section 1401.S(a)]. 

Regarding the specific records listed in subdivision (c)(2), 
the intent of "fees" is unclear. Does it mean fees for in
spection, inspection and copying or search, inspection, copying 
and search. For example, I understand that the six dollar fee 
relating to accident reports represents search (C2.00), certifi
cation ($50) and copying ($3.50) pursuant to the Vehicle and 
Traffic Law (Section 202). 
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However, if an individual merely seeks to inspect the 
report, there should not be a fee imposed for certification 
or copying. In such a situation, presumably the only charge 
would be the statutory search fee of two dollars. 

Similarly, unless previously officillly established, 
the fees for contract plan prints, maps, photographs, etc., 
should be either twenty-five cents as in (c)(l) or the actual 
copying cost as in (c)(3) [See also Committee Regulations, 
Section 140a.8(c)(l) and (3)]. 

Section 107.3: 

I question the propriet~Tof adding to the list of 
statutory exemptions provided by Section 88(7) by means of 
regulations Although the information reflected by exemptions 
five through nine is not expressly available under the Law, 
neither is it expressly exempt. Rather, it falls into a gray 
area between the nine categories of accessible records and 
the four categories of statutory exemptions. Therefore, in 
my oplimnn, access to much of the material covered by ex
emptions five throug~ nine awaits judicial detennination. 

Additionally, it appears that all of the information in 
subdivisions five through eight areecovered by subdivi4ion nine. 

Section 107.4: 

Reasons for an initial denial of access must be stated 
in writing. 

General Recommendations 

Duties of the records access officer, requests for public 
access, denial of access and public notice should be delineated 
in greater detail [See respectively, Committee Regulations, 
Section 1401.2, 1401.6, 1401.7 and 1401.9]. 

I am enclosing copies of the Committee Regulations and 
model regulations~ wlich should be of some assistance. 

Should any further questions arise, please feel free to 
call me. 

.RJF /sd · 
enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Maximilian W. Kempner, Esq. 
Webster, Sheffield, Fluschnann, 

Hitchcock and Brookfield 
1 Rockefeller Plaza 
New York, New York 10020 

Dear Hr. Kempner: 

April 15, 1975 

I thank you on behalf of the Committee for 
your interest in complying with the Freedom of 
Information Law. Having reviewed the regulations 
adopted by the Corporation, I would recommend the 
following changes: 

~Crt'TT::o . Rl:.6.':. I 
~ (:u)ihm u"\ 0A 11 \.J Tl~ 

1. The subject matter list should include 
references to all records in possession 
of the Corporation, rather than only 
those deemed accessible. Failure to 
encompass all records in the list would 
effectively prohibit the right to appeal. 

2. In your letter of February 6, 1975, it 
was noted that the fee for copies was 
changed from ten cents to twenty-five 
cents per copy. Although the fee most 
recently adopted conforns to Committee 
regulations, please note that the regula
tions also state that: 

"[t]his section shall not be construed 
to mandate the raisin~ of fees where 
agencies in the past ~ave charged less 
than 2 5 cents . • . 11 

[ Se ct ion 14 0 1. 8 ( c) ( 1 ) ] . 
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The only other criticism relates to the degree 
of detail contained in your regulations, which in my 
opinion should be somewhat more subst~ntial. For 
exaroµle, it is necessary to give notice to the public 
regarding time limits for responding to requests and 
appeals. 

I am enclosing copies of the Comnittee regula
tions and model regulations which nay bA of assistance 
in specifying the duties of the Corporation under the 
Law. 

Should any further questions arise, please 
feel free to contact me. 

Enclosures 

RJF: lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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Mr. James B. Hartwick 
Secretary 
Nyack Fire Department 
Nyack, New York 10960 

Dear Mr. Hartwick: 

April IS, 1975 

Thank you for sending the Committee a copy 
of the regulations adopted by the Nyack Fire 
Department. Having reviewed the regulations, the 
following recommendations are offered: 

Auo?;-::...1) -~.s / . 

K(::Ll;!nm1~:.n 0-;\n~} 

Section 1: The duties of the records access 
officer should be more specifically stated [Committee 
Regulations Section 1401.2]. Also, a fiscal officer 
should be named [Committee Regulations Section 1401.3). 

Section 2: Records should be made available 
during the regular business hours of the Department. 
If there are no regular hours, an appointments 
procedure should be adopted [Committee Regulations 
Section 1401.S]. 

Section 3: First, more detail should be 
included regarding denial of access to records. For 
example, time limitations have not been provided 
[See Committee Regulations, Sections 1401.6 and 1401.7]. 

Second, in appealing to the Board of 
. Com~issioners, a person need not state the facts 
concerning the denial nor the reasons for seeking 
records. If a record is accessible, it should be made 
available to any person, without regard to status or 
interest. 
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Mr. James B. Hartwick 
April 15, 1975 
Page -2-

Third, the Board r.mst notify the arpellant of 
its decision within seven business days of receipt 
of the ap,eal [Committee Re~ulations Section 1401.7(e)]. 

Section 4: Although the Oepartrnent rnay require 
that re,p1ests he made in writing, failure to use the 
request form prescrihed by the De~artment cannot be 
a valid basis for denial of access. 

Section 5: The fees adopted by the Department 
are excessive. Unless fees had been est3blished by 
law. rule or regulation prior to September 1. 1974, the 
Department may charge no nore than twenty-five cents 
per photocopy for records up to 8 1/2 by 14 inches 
[See Committee Regulations Section 1401.8]. 

I am enclosing copies of the Committee 
Regulations and model regulations, which should be 
of assistance in cori.plyinS!: with your duties under the 
Law. If you use the model regulations as a basis for 
your own regulations, your task will be greatly 
simplified. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact ne 474-2518. 

Enclosures 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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Mr. John Beckman 
 

 

Dear Mr. Beckman: 

April 15, 1975 

As promised, please find enclosed copies of 
the Van Allen case, a memorandum issued to school 
districts by Robert Stone, Counsel t>o the State 
Education Department, and Assemblyman Joseph Lisa's 
proposed legislation. Unfortunately, I am unable 
to locate a copy of the Thibadeau ruling, decided 
by the Commissioner of Education. However, it is 
cited in the body of the Van Allen case. 

I fowid our conversation this morning quite 
enjoyable. lf I can be of any further assistance, 
please feel free to call me. 

RJF/sd 

enc. 

Sincerely yours, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Leonard B. Wachsman 
Research Director 
Civil Service Merit Council 
3535 DeKalb Avenue 
Bronx, New York 10467 

Dear Mr. Wachsman: 

. April 16, 1975 

Your letter of January 2, addressed to Mr. Judah Gribetz, 
Counsel to Governor Carey, has been referred to this office, 
which has the r~sponsibility of implementing New York's new 
Freedom of Information Law. 

Your request for information raises several issues. First, 
the Freedom of Information Law provides that the fiscal officer 
of each unit of government must compile and provide access to 
payroll infonnation, consisting of names. addresses, titles and 
salaries of all employees, except law enforcement personnel, 
whose titles and salaries must be disclosed [see Section 88(1)(g) 
of the Law, a copy of which is enclosed]. 

With regard to employees' addresses, the Law is silent as 
to which address, home or business, should be provided. Thus, 
the officer compiling the information, in his discretion, may 
provide either. If he feels that disclosure of home addresses 
would constitute an unwarranted invasion of pessonal privacy [see 
Section 88(3)], he may provide business addresses. . 

The more spettfic information that you have requested in 
your complaint (items 1 through 11) may or may not be accessible. 
Under the Law, a unit of government need not compile a record 
(except the payroll record) to comply with a request. Therefore, 
if New York City has not created the lists that you have requested,, 
there is no duty to do so to comply with your request. 
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Mr. Leonard B. WAchsman 
April 16, 1975 
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If, however, lists that you have requested do indeed 
exist, they are accessible. Nevertheless, to protect personal 
privacy, in disclosing information, the City may in its 
discretion delete identifying details. For example, if City 
officials feel that disclesure of names would constitute an 
wiwarranted invasion of personal priva1Y, the names may be 
deleted from the information provided. 

I hope that I have been of some assistance. Should any 
further questions arise, please £eel free to write again. 

RJF/sd 

enc. 

cc: S. Michael Nadel 
Assistant Counsel to the Governor 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



April 17, 1975 

Mr. David Kellogg 
Legal Affairs 
New York State Department 
of Social Services 

1450 Western Avenue 
Albany, New York 

Dear Dave: 

In response to your question dealing with Section 
88(l)(g) of the Freedom of Information Law, the "documents, 
memoranda, data or other materials" which led to formu
lation of policy are accessible when in statistical or 
factual form. 

Although legislative history is generally unavailable, 
Senator Ralph Marino, the Senate sponsor of the Law wrote: 

"[I]t is a.11.ticipated that documents 
or memoranda developed by staff 
members or outside consuil.tants de
signed to provide recommendations 
for use in making policy deter
minations would not be made available, 
while hard statistical or factual 
data which led to a determination 
would be available. The draftsmen 
were fearful that to allow the dis
closure of recommendations in the 
form of opinions would result in 
staff members and others becoming 
hesitant to express their opinions 
candidly in writing" [Fordham Law 
Review, 83, 86-87, August, 1974; See 
also.· ~nvironmental Protection A'ency 
v. Mink, 41 U.S. LW. 4201~ 1973 • 

Very truly yours, 

Robert J. Freeman 
Deputy Counell 



Mr. Edward Krause 

 

Dear Mr. Krause: 

April 17, 1975 

I regret that your efforts to obtain information 
from the State Police have been unseccessful. 

As I wrote previously, if the information that 
you areeseeking has not been compiled in the form of 
a record or records, an agency has no duty to do so 
to comply with a request under the Freedom of Infor
mation Law. If, however, a statistical or factual 
tabulation containing the information has been compiled, 
it should bemaade available [See Section 88(1)(d) of 
the Freedom of Information Law, a copy of which is en
closed.a...1 

I am also enclosing Section 255 of the Judiciary 
Law and Sections 107, 2019 and 2019-a of the Uniform 
Justice Court Act. Generally, these statutes provide 
that the records and dockets in possession of a court 
clerk or a justice are accessible to any person. 

I hope that I have been of assistance. Should any 
further questions arise, please feel free to contact me. 

RJF /sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



, . . , 

,, 
' -

:,,• 
\\ 

I 

:tr,:fg 
~u~ r f~ ~t;.C!tIJ5 

. 

Ms. Anne Neufeld 
The Times Record 
501 Br.oad"!yl 
Troy,!:!§! ork..~_ 

Dear Ms. Neufeld: 

April 18, 1975 

After having read the correspondence and your article, 
it appears that the problem is one of communication. In my 
opinion, some of the records that you requested are accessible, 
while others may be exempt. · 

District Attorney Greenberg is a public officer, his 
office is a public office, and the records found in his office 
are public records. However, although the Freedom of Infor
mation Law grants access to records in possession of a public 
officer, the Law lists a number of exemptions. 

Section 88(7) of the Law states that the access provisions 
shall not apply to information that is specificllly exempt by 
statute, that is confidential and if disclosad would permit an 
unfair advantage among commercial competitors, that would con
stitute an unwarranted invasion of personal privacy if made 
public, or that is part of investigatory files compiled for law 
enforcement purposes. 

In addition, as the state•s highest court recently held, 
information may be withheld if disclosure would result in 
deSniaent to the public interest [Cirale v. 80 Pine St. Corp., 
35 NY 2d 113, 1974]. 

Therefore, although the records of the District Attorney are 
public records, some of the records may be withheld within the 
framework of the Law described above. 

The Law also preserves existing rights of access found in 
other laws [Section 88(l)(i)]. One of the provisions preserved 
is Section 255 of the Judiciary Law, which states that: 

"[A] clerk of a court must, upon 
request ••• diligently search the 
files, papers, records and dockets 
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Ms. Anne Neufeld 
April 18, 1975 
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in his office, and either make 
one or more transcripts or cer
tificates of change therefrom, 
and dertify to the correctness 
thereof, and to the search, or 
certify that a document or paper, 
of which the custody legally be
longs to him, can not be found. ,r 

Stated in another way, the papers filed with clerk of a court 
are accessible. Thereiore, motion papers and indictments (un
less sealed) filed with a court must be made available to you. 
Logically, it would appear that the records accessible through 
the clerk should also be accessible through the Office of the 
District Attorney. 

However, many of the records involving criminal cases may 
properly be denied under the Preedom of Information Law. To . 
reiterate, Section 88(7) of the Law provides that the Law shall 
not apply to "investigatory files compiled for law enforcement 
purposes." To the extent that your request included "investi
gatory files," the District Attorney acted appropriately in 
denying access. Further, Section 88(3) of the Law enables the 
custodian of records to protect personal privacy. Consequently, 
the District Attorney in his discretion, may deny access to a 
record if in his judgment disclosure would constitute an un
warranted invasion of personal priva¥f'. 

I am enclosing £or your perusal copies of the Law and 
regulations promulgated by the Committee. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF/sd 

enc. 

cc: Hon. Sol Greenberg 
District Attorney 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Irving Witlin, Counsel 
New York City Department 
of Health 

125 Worth Street 
New York, New York 10013 

Dear Mr. Witlin: 

\ ~DLc>:-t t~· Jc0.;1c:C 
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April 18, 1975 

As I advised in a previous communication, the 
Freedom of Information Law does not require a shwwing 
of interest as a condition precedent to granting 
public access to records. Therefore, requests for 
inspection and copying of records need not be stated 
in affidavit form. 

I am enclosing for your perusal copies of the 
regulations and resolutions adopted by the Committee 
which may be helpful in complying with the Law. 

I hope that I have been of some assistance .. Should 
any questions arise regarding the Law, please feel free 
to contact me. 

RJF/sd 

enc. 

cc: Rose Berman 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Borys Korcyn-Zukowski 
 

  

Dear Mr. Korcyn-Zukowski: 

April 21, 1975 

I recently received a letter from 
Mr. Charles Samowitz, Comiaissioner of the 
Department of Water Resources, regarding your 
request for records. 

\C21f-u.-Gr I Jifl-0.u. '-<fL~ 
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In my opinion, you have two courses of 
action. First, I recomn.end that you request the 
records fron Mr. Richard Okolsky, Chief of 
Engineering Services of the Department of Public 
Works. Apparently, Hr. Okolsky has possession 
of the records in question. Otherwise, since 
you have made a claim, it is possible that yoilr 
attorney may be able to obtain copies of the 
records by means of discovery. 

I hope that I have been of sooe assistance. 
Should any further questions arise, please feel 
free to contact ~e. 

cc: Nr. John J. Uhran 

Sincerely, 

Robert J. Freenan 
Deputy Counsel 

Departaent of Nater Resources 
40 Worth Street - Roon 1326 

• New York, ;~ew York 10013 



;,frs. Jane Schenk 
District Clerk 
,iaples Central School 
~aples, New York 14512 

Dear Mrs. Schenk: 

April 21, 1975 

~hank you for submitting a copy of the District's revised 
regulations on public access to records. The District's 
regulations now conform to the Freedom of Information Law 
and. tne Cor:unittee's regulations. 

D>[O 'L/dj d: sl 

Very truly yours, 

Dennis N. -O'Leary 
State Agency Liaison 

Officer 
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Myron E. Leach, Esq. 
Records Access Officer 

April 21, 1975 

New York Law Revision Commission 
488 Broadway 
Albany, New York 12207 

Dear Mr. leach: 

Thank you for sending a copy of the 
Law Revision Commission's rules and regulations 
governing access to public records. The 
Commission's rules and regulations conform 
to the Freedom of Information Law and the 
Committee's general regulations. 

DMO'L:lbb 

Sincerely, 

Dennis M. O'Leary 
State Agency Liaison 

Officer 
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Ms. Mary E. Earle 
Clerk 
Orange County Legislature 

April 21, 1975 

County Government Center - Drawer 209 
Goshen, New York 10924 

Dear Ms. Earle: 

\\-0 ti:Ttcb ~Ef..;;J ( . 
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Your interest in complying with the Freedom 
of Infon1ation Law is much appreciated. Having 
reviewed the regulations adopted by the Orange 
County Legislature, I offer the following comments: 

Section 2(c) "Record11 is defined neither 
in the Law nor in the regulations promulgated by 
the Com..11ittee. The r~quirement that a record 
consist of a writing may not be accurate in all 
circumstances. For example, in some instances·, 
tape recordings or computer discs or tapes may 
constitute records. 

Similarly, "statistical tabulations" and 
"factual tabulations" rer.iain undefined. Although 
the language used in your regulations conforms 
with a dictionary definition, in my opinion, the 
intent of the Law favors access to statistics and 
facts, regardless of the form (i.e.• tabular form) 
in which they appear on a printed page. Also, it 
is noted that the Law [Section 88(l)(i)] preserves 
rights of access granted under existing laws. In 
the case of a County, Section 51 of the General 
Municipal Law is.applicable. That statute provides 
access to virtually all records in possession of 
the County, unless disclosure would result in 
detriment to the public interest. Consequently, 
statistics and facts are accessible even if they 
are not in tabular form. 
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Section 4(a} Although you may require that 
requests be made in writing, failure to submit a 
request on a prescribed form is not a valid ground 
for denial of access. 

Section 4 c) There is no provision in the 
Law or t e egu at1ons reflecting the material in 
Section 4(c). 

Furthermore, the provision is unnecessary 
because the regulations permit five days to respond 
to requests generally, and more than five days in 
the case of an extraordinary circumstance. Adoption 
of the standards promulgated by the Committee would 
be more appropriate. 

Section 4(e) The regulations should provide 
the business address of the fiscal officer. Also, 
the state comptroller has not adopted regulations 
governing access to payroll records. The reference 
to the comptroller concerns only the £om to be used 
by members of the news media in obtaining access to 
payroll information. 

Section 7 The requirement that appeals be 
made within ten days from the date of denial is 
improper. There is no such time limit contained 
in either the Law or the Committee Regulations. 

General Comments The names and addresses 
of the records access officers, fiscal officer and 
appeals persons should be specifically stated. 

The public notice provisions [see Regulations, 
Section 1401.9] contained in the Committee Regulations 
should be included. 

I am enclosing a copy of model regulations 
which may be of substantial aid in modifying your 
regulations. 

I hope that I have been of some assistance. 
Should any further quest.ions arise, please feel free 
to contact me. 

£:nc.1a.sut.e 
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Sincerely, 

Robert J. Freeman 
Deputy Counsel 



Mr. Malcolm S. Goddard 
General Counsel 
Division for Youth 
2 University Place 
Albany, New York 12203 

Dear Mr. Goddard: 

~60 e..e:.c: .. ~;,/. 
t_{::com me Y'\D~mr,5 

April 23, 1975 

Your interest in complying with the Freedom of Infor
mation Law is much appreciated. Having reviewed the Division's 
regulations. I have but these few comments: 

Section 177.3 

The duties of the records access officer should be more 
specifically delineated [See 21 NYCRR 1401.Z(b)]. 

Section 177.8 

The appeals officer should be designated by business 
address and telephone as well as by title [21 NYCRR 1401.7(b)J. 

Additionally, although your regulations need not make 
reference to publicizing by posting, please note the requirement 
as reflected in 21 NYCRR 1401.9. 

I hope that I have been of some assistance. Should any 
further questions arise regarding the Law or the regulations, 
please feel free to call me. 

- R.JF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



April 23, 1975 

Mr. Edward~. Baron 
Staff Writer 
Niagara Gazette 
310 Niagara Street 
Niagara Falls, New York 14302 

Dear Mr. Baron: 

It appears that the fonr dollar fee per page required 
by the county clerk in New York City is pro~er. Although 
the Committee has adopted regulations which permit a fee of 
no more than twenty-five cents per page for copies, this 
requirement governs 

"[E]xcept where fees or exemptions 
from fees have been established 
by law, rule or regulation prior 
to September 1, 1974 ... " (See 
Section 1401.8 of t~e Cor.mittee 
Regulations, a copy of which is 
enclosed]. 

Similarly, Section 88(2)(c) of the Freedo~ of Information Law 
states that the Committee has power to prescribe fees "to the 
extent authorized by this article or other statute." 

The fee that you have questioned was established by law 
prior to Septenher 1, 1974. Section 802l(c) of the Civil 
Practice Law and ~ulcs provides that a county clerk may charge 
as follows: 

"8. For certifying a r>repared copy 
of a paper file<l in his office in 
counties within the citv of New-York, 
four dollars, ana in ali other counties 
thirty cents a pag~ or portion thereof 
with a mininum fee of one dollar; such 
fee includes the certifying, when re
quired, of any exhibit, affidavit of 
service or legal back annexed to such 
order, reGord or paner. 
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9. For preparing only, or preparing 
and certifying a copy of an order, 
record or other paper entered or filed 
in his office. in the cou11ties within 
the city of New YorK, four dollars, 
and in all other counties one dollar 
for each page or portion of a page 
neasuring up to nine inches by four
teen inchest! (emphasis ad<led). 

To reiterate, because the four dollar fee had been established 
by law before the effective date of the Freedom of Information 
Law. the fee set by the Committee is not controlling. 

I aCT enclosing for your perusal copies of the regulations 
and resolutions adopted by the Committee, as well as two bills 
now before the legislature that were prepared in part by the 
Committee. I will also have your name placed on a mailing list 
so that you can be apprised of the Conmittee's future activities. 

I thank you for your interest in the Freedom of Infor
mation Law. Should any further questions arise, please feel 
free to contact me. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



April 23, 1975 

Mr. F. E. Ouellette 

~"")0vr£0 ~/ 
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New York State American Revolution 
Bicentennial Commission 

Office of State History 
State Education Department 
99 Washington Avenue 
Albany, New York 12230 

Dear Mr. Ouellette: 

Thank you for submitting a copy of the 
Commission's regulations on public access to records. 
The regulations conform with the Committee's general 
regulations. 

If you have any questions regarding the 
Freedom of Information Law or regulations, please 
feel free to contact me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



Mr. Carroll Bickford 
Town Supervisor 
Town of Caledonia 
3109 Main Street 
Caledonia. New York 14423 

Dear Mr. Bickford: 

April 23, 1975 

Thank you for your interest in complying 
with fhei Freedom of Information Law. 

After having reviewed the regulations 
adopted by the Town, it is recommended that they 

f\Dc~eD ¥--,SC.s/· 
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be substantially amended. In some i~stances, 
greater specificity is required; in others, changes 
in substance are necessary (for example, the fee 
of fifty cents). 

I am enclosing copies of the Committe6 1 s 
general regulations and model regulations. By 
using the model as a basis for amending your 
regulations, your task will be simplified and 
compliance with the Law will be ensured. 

I hope that I have been of some assistance. 
Should any questions arise regarding the Law, 
please feel free to contact ce. 

Enclosures 

RJF: lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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Anthony S. Cantore, Esq. 
Senior Attorney 
Board of Social Welfare 
Office Tower 
Empire State Plaza 
Albany, New York 12223 

Dear Mr. Cantore: 

April 23, 1975 

Thank you for submitting a copy of the 
Board's regulations on public access to records. 
Based on a review of these regulations, I am 
pleased to inform you that they conform to the 
Freedom of Information Law and the Committee's 
general regulations. 

RJF:DJD:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 

'' 
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Honorable Robert A. Pratt 
Mayor 
Village of Greenwich 
Community Center 
Greenwich, New York 12834 

Dear Mayor Pratt: 

April 23, 1975 

Many of the requirements embodied in the 
Committee regulations are lacking in the regula
tions drafted by the Village of Greenwich. 

I am enclosing copies of the regulations 
and model regulations, which may assist you in 
complying with your duties under the Freedom of 
Information Law. In using the model as a basis 
for your regulations, you need only fill in the 
appropriate information to comply with the Law • 

. I hope that I have been of some assistance. 
Should any questions arise, please feel free to 
contact me. 

Enclosures 

RJF: lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 

·1/7&9 
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April 23, 1975 

Hr. Robert B. Dietz 
Corporation Counsel 
Municipal Building 
Poughkeepsie, New York 12602 

Dear Mr. Dietz: 

The problem of what is considered a "proper purpose" 
has arisen persistently regarding public disclosure of 
particular records. The same language appears in Section 
4174 of the Public Health Law, rllating to birth and death 
records. 

An interpretation of "proper purpose" regarding public 
access to marriage records has not yet been judicially 
rendered. However, an Opinion of the Attorney General stated 
thatbooks in custody of city and town clerks outside of 
New York City in which marri1ges are indexed and recorded 
are public records [1969 Ops Atty Gen Feb. 13]. 

Moreover, there is case law dealing with access to 
death records. Since the ,ublic Health Law employs the same 
standard, the analogy can be made. In Rome Sentinel Com
pany v. Boustedt, (43 252 NYS 2d 10, 13) the Court held that 

*'[S]ection 66 of the Public 
Officers Law still expresses 
a strong legislative polidy 
to make available to the 
public inspection of records 
or other papers kept in the 
public offices, subject only 
to those exceptional circum
stances where secrecy is en
joined by Statute or Rule 
or other over-riding consider
ation .•• This policy, in favor 
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of full publicity, demands 
the broadest possible inter
pretation of the scope and 
content of section 66 ••• The 
records kept pursuant to the 
provisions of Public Health 
Law, 1417 4, havo been defined 
as those public records which 
are available to all persons, 
including a newspaper, for 
inspectionn [emphasis added]. 

Although Section 66 of the Public Officers Law was re
pealed by enactment of the Freedom of Information Law, the 
force of the statement quoted above remains ineeffect. Section 
88(10) of the Law poovides: 

"[H]othing in this article 
shall be construed to limit 
or abridge any existing right 
of access at law or in equity 
of any party to public records 
kept by any agency or rnunici
pali ty." 

Therefore, rights of access granted by statutory and decisional 
law are preserved in the Freedom of Itiformation Law. 

Consequently, although courts have not deternined the estent 
to which marriage records are accessible to the public, there 
are strong indications that the public does indeed have a right 
of access to the records in question. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to call me. 

RJF/sd 

Very truly youss, 

Robert J. Freeman 
Deputy Counsel 
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Mr. John J. Mooney 
Administrative Director 
New York State 
Department of Civil Service 
State Office Building Campus 
Building fl 
Albany, New York 12226 

Dear Mr. Mooney: 

April 24, 1975 

Thank you for sending a copy of a letter 
from the President of the Ci.yil Service_c~ 
regarding the negative impact that public access 
to eJCJ1Jninati01LQ.\l.e_stl9n_s __ ~n_u.11sweJ'S. will have on 
the Civil Service testing program. I will forward 
a copy of the letter to Assemblyman Joseph Lisa 
who has introduced amendments to the Freedom of 
Information Law similar to those proposed by the 
Committee. 

Please note that Section 88(1)(i) in Mr. Lisa's 
bill (A-7502) does not "exempt" examination questions 
and answers but permits agencies to deny access to 
records or portions thereof that are examination 
questions and answers. Proposed Section 88(1)(1) 
permits agency discretion in determining whether or 
not examination questions and answers are accessible. 

Your additional infon:iation justifying the 
inclusion of Section 88(l)(i) in the proposed 
amendments to the Freedom of Information Law is 
greatly appreciated. 

LRT:D:\!0 1 L:lbb 

Sincerely, 

Louis R. Tomson 
Executive Director 
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April 24, 1975 

Mr. Mike Meyers 
The Press 
Vestal Parkway East 
Binghamton, New York 13902 

Dear Mr. Meyers: 

Thank you for your interest in the Freedom of Infor
mation Law. 

Your letter raises three questions: can the Brao~ 
-~~ authorm its clerk to . deny access if 
disclosure "would adversely affect the publTc interen"; 
cantthe _County Attorney be designated the appeals officer 
and; does the County Legislature have the power to promul
gate regulations regarding access to records of Broome 
Community College? 

First, the state~s highest court recently held that 
government may withhold information if disclosure would 
adversely affect the public interest [Cirale v. 80 Pine 
Street Corp., 35 NY 2d 113 (1974)]. However, the tourt 
stated that · 

"[T]here must beespecific support 
for the claim of privilege. Pub
lic interest is a flexible term 
and what constitutes sufficient 
potential harm to the public in
terest so as to render the privi
lege operable must of necessity 
be determined on the facts of 
each case. Such a determination 
is a judicial one and requires 
that the governmental agency 
come forward and show that the 
public interest would indeed be 
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jeopardized by a disclosure of 
the information. Otherwise, the 
privilege could be easily abused, 
serving as a cloak £or official 
misconduct" (Dirale, supra, 118-
119). 

Further, although the Ciral• case was decided prior to 
the effective date of the Preedom of Information Law, the 
Court indicated that passage of the Law did not abolish the 
governmental privilege (see footnote, Cirale, su2r~, 117). 

Therefore, an agency may deny access based on potential 
detriment to the public interest. But if the denial is 
challenged in court, the agency has the burden of proving 
its argument. In all other instances in which access is 
denied under the Law, the person requesting records has the 
bucden of proving that the agency acted arbitrarily and 
caprioiously in denying access. 

Second, the County Attorney may be designated to hear 
pppeals. Section 88(8) of the Law pvovides that appeals 
shall be directed to 

"the head or heads, or an author
ized representative, of the agency 
or municipality." 

Similarly, Section 1401.7(a) of the regulations adopted by 
the Committee states: 

tTTJhe head or heads of each agency 
and municipality shall designate 
a person or persons or body to hear 

· appeals ••• " · 

Therefore, the County Legislature did not act inappropriately 
in authorizing the County Attorney Wo hear appeals. 

Third, Section 88(2) of the Law provides that the 

"governing body of a municipality 
may make and publish uniform rules 
eor any group or all agencies in 
that municipality.n 
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Since the County Legislature is the governing body of a 
municipality [see definition of "municipality", Section 
87(2)], it has the authority to regulate access to records 
of the Community College, which is an agency within the 
County. 

I am enclosing for your perusal copies of the Preedom 
of Information Law and the regulations promulgated by the 
Committee. 

I hope that I have been of sllllle assistance. Should 
any turther questions arise, please feel free to contact 
me .. 

RJP/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



I 1 

re 

I, 
,. 

Ms. Annabelle Lombaugh 
Town Clerk 
Town of Pavilion 
Pavilion, New York 14525 

Dear Ms. Lombaugh: 

April 24, 1975 

~~eD ~~GS; 
\l,C~\'rf::J\(.)911 ()~ 

Thnnk you for a copy of the Town Board's 
resolution adopting rules and regulations governing 
access to records of the Town of Pavilion. 

The foll6wing changes in your regulations 
should be made to conform them to general regulations 
of the Committee, which have the force and effect 
of law. 

A records access officer, designated by name 
or job title and business ~ddress, should be appointed 
to coordinate the town's response to public requests 
for access to records [Committee Regulations, 
Section 1401.2(a)]. He should assure that town 
personnel carry out the duties listed in Section 
1401.Z(b) of Committee regulations. A fiscal 
officer, charged with certifying the payroll and 
responding to requests for itemized payroll informa
tion, should be designated by name or job title and 
business address [Committee Regulations, Section 1401.3]. 

Committee regulations require agencies which 
have daily regular business hours to accept requests 
and produce records during all hours they are regularly 
open for business. --

Committee regulations require that the fiscal 
officer make payroll items available to an~ person, 
including bona fide members of the news me ia as 
required under Sections 88(1)(g), l(i), and (10) of 
the Freedom of Information Law (Committee Regulations, 
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Section 1401.3(b)]. But, members of the news media 
may be required to fill out a form specified by the 
State Comptroller to obtain access to itemized payroll 
information pursuant to Section 83(l)(g) of the 
Freedom of Information Law. 

Town regulations should state that requests 
for records may be oral or in writing, and that 
written requests shall not be required for records 
customarily available without written request 
[Committee Regulations, Section 1401.6(a)]. Failure 
to use a prescribed form or to give the requester's 
name and address are not valid grounds for denial of 
access. The Committee has resolved that records 
available pursuant to the Freedom of Information Law 
shall be accessible to any person without regard to 
status or interest. 

Section S of your Tow'Tl's regulations erroneously 
refers to Section 88(3) of the Freedom of Information 
Law. The proper citation is Section 88(4). 

Under Section 1401.8(a)(3) of Comnittee 
regulations, it is improper to require a fee for 
certification of a copy except where fees have been 
established by law, rule, or regulation prior to 
September 1, 1974. 

Town regulations should require that the 
records access officer responJ to oral or written 
requests for records within five days of such request, 
or, if extraordinary circumstances delay a reply beyond 
five days, provide a written explanation of the reasons 
for the delay and estimate the date production or 
denial will be forthco~ing [Co~mittee Regulations, 
Section 1401.6(b)]. 

The procedure through which denial of access 
to town records may be appealed should be more detailed. 
It should be noted that access to records may be denied 
in whole or in part. Denial of access must be in 
writing, advising the person denied access of his right 
to appeal and to whom the appeal is to be directed. 
The person, persons, or body established to hear 
appeals must be designated by name or job title and 
business address and business telephone number 
[Committee Regulations, Section 1401.7]. 
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~ According to Committee Regulations, Section 
1401~9, the town must publicize by postin~ in a 
conspicuous location wherever records are kept and/or 
by publication in a local newspaper of general circu
lation: a) the place where records shall be made 
available for inspection and copying, b) the name, 
titlet business address, and business telephone numbers 
of the records access officer and fiscal officer, and 
c) appeals procedures and the nane and business address 
of the person to whom an appeal is to be directed. 

Enclosed are a copy of the general regulations 
of the Committee and model regulntions governing access 
to records, which may assist you in amending your 
regulations. If you have any questions, please call 
(S18) 474-2791. 

Enclosures 

RJF: PSH: lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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Ms. Claire Leschot 
District Clerk 

April 24, 1975 

Hyde Park Central School District 
South Albany Post Road 
Hyde Park, New York 12538 

Dear Ms. Leschot: 

:tf 17'l 

Thank you for submitting a copy of the 
District's regulations on public access to records. 
Based on a review of these regulations, the following 
changes are recommended: 

Section l{a) - The duties of the records access 
officer should be listed in accord with Section 1401.2 
of the Committee Regulations. 

Section 3 - The District must accept requests 
for public access to records and produce records 
during all hours its offices are regularly open for 
business. 

Section 4 - While written requests may be 
required pursuant to the Committee's Regulations, 
failure to use a prescribed form for submitting a 
request is not a valid reason for denying access to 
records. 

An individual requesting records need not 
state who he or she represents [Freedom of Information 
Law, Section 88(6)]. 

The District must respond to a request for 
access to records within five days by either granting 
or denying access or acknowledging the request in 
writing and explaining the reason for delay [Conmittee 
Regulations, Section 1401.6(b)]. Failure to respond 
within this time period shall constitute a denial of 
access [Committee Regulations, Section 1401.7(c)]. 
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Section S - Neither the Freedom of Information 
Law nor ihe Committee's Regulations authorize any 
time limit for appealing n denial of access. Also, 
both the Law and the regulations Tequire that appeals 
be decided within seven days of the receipt thereof 
[Freedom of Information Law, Section 88(8); Committee 
Regulations, Section 1401.7(c)}. 

Section 6 - The fee for copying any record. 
includihg initial computer printouts, should be no 
more than the actual cost of copying, unless another 
fee was established by law, rule or regulation of the 
Board prior to September 1, 1974 [Committee Regulations, 
Section 1401.S(c)]. The District's regulations should 
also provide for a subject matter list of records to 
be updated semi-annually [Committee Regulations, 
Section 1401.6(c)], and a listing of records access 
officers. fiscal officer, appeals officer and locations 
where records can be seen or copied which must be posted 
everywhere records arc kept [Committee Regulations, 
Section 1401.9]. 

Enclosed· are copies of the Committee's general 
regulations and model regulations which nay be of 
assistance in a~ending your regulations. If you 
have any questions, please feel free to call me 
at (518) 474-2791. 

Enclosures 

RJF:DJD:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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Ms. Dorothy S. Miller 
Town Clerk 
740 West Boston Post Road 
Mamaroneck, New York 10543 

Dear Ms. Miller: 

1\b6nt. D f..[::_{:j/. 
~1...orn01E f\ DA.lloY\' 

April 24, 1975 

Thank you for your interest in complying with the Freedom 
of Informatmon Law. Having reviewed the regulations adopted by 
the Town, the following changes are recommended: 

Section 5 

Requests for records should be accepted during all regular 
business hours. If the hours reflected in your regulations are 
indeed the regular business hours, the Town's regulations are 
proper. 

Section 7 

The regulations should note that failure to comply with the 
time limitations in Section 6(b) shall constitute a denial of 
access [see Committee regulations, 1401.7(c)]. 

Also, the appeals procedure adopted by the Town is inappropriate. 
Section 1401.7 of the Committee regulations and 88(8) of the Law 
provide that a denial af access may be appealed to an authorized 
individual or body. The two-tier appeal process contained in the 
Town's regulations is improper. As provided in the Town's regu
lations, judicial review is imavailable until the Board, a second 
appellate body, renders a decision. It is recommended that Section 
1401.7 of the Committee regulations be carefully reviewed. 

Further, the Law and regulat<ilons require that an appeal be 
decided within seven days of its receipt. This too should be 
stated in the regulations. 
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Other Recommendations: 

There appears to be a conflict between the regulations and 
the subject matter list. Section 6(d)(l) appropriately provides 
that the list refer to the subject matter of all records in 
possession of the Town. The list itself, however, is entitled 
"Records Available for Public Inspection." The list should re
flect all records, including those that are unavailable. Other
wise, the right to appeal would be constructively denied. 

With reference to the application form, since the Committee 
has resolved that accessible records shall be made equally avail
able to any person [see attached resolution and Section 88(6) of 
the Law], failure to provide information on the form (i.e., who 
a person is representing) cannot be o. valid ground for denial of 
access. 

I am enclosing a copy of model regulations, which should 
prove helpful in modifying the Town's regulations. 

- I hope that I have been of some assistance. Should any further 
questions arise, please feel free to contact me. 

RJF/sd 

enc. 

Very truly yours. 

Robert J. Freeman 
Deputy Counsel 
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Mr. Perry W. Shelton 
Chairman, Town Board 
Town of Tompkins 
Route 206 
Trout Creek, New York 13847 

Dear Mr. Shelton: 

April 24, 1975 

Thank you for a copy of the Town Board's 
resolution adopting rules and regulations governing 
access to records of the Town of Tompkins. 

The following changes in your regulations 
should be made to conform them to general regulations 
of the Committee, which have the force and effect 
of law: 

Town regulations should stipulate the duties 
of the records access officer and the fiscal officer. 
These duties are enumerated in Sections 1401.2 and 
1401.3 of the Col!llllittee regulations. 

Committee regulations require agencies which 
have regular daily business hours to accept requests 
and produce records during all hours they are 
regularly open for business:--Agencies which do not 
have daily regular business hours may establish a 
procedure in writing for arranging an appointment 
to inspect and copy records {Committee Regulations, 
Section 1401.S]. 

Town regulations should state that requests 
for records may be oral or in writing, and that 
written requests shall not be required for records 
customarily available without written request 
[Committee Regulations, Section 1401.6(a)]. 

1{17? 
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Because the history of access to government 
records in New York State reveals a continual 
broadening of the class of citizens entitled to 
inspect records, Committee regulations require a},Y 
perso~, including menbers of the news media, to e 
granted access to itemized payroll information. 
The Town may require bona-fide members of the news 
media to fill out a form specified by the State 
Comptroller to obtain access to itemized payroll 
information pursuant to Section 88(l)(g) of the 
Freedom of Information Law. 

Town regulations should require officials to 
respond to an oral or written request for records 
within five days of such request, or, if extraordinary 
circumstances delay a reply beyond five days, provide 
a written explanation estimating when a reply to the 
request will be made [Committee Re£ulations, Section 
1401.6(b)]. 

The procedure through which denial of access 
to town records may be appealed should be more detailed. 
It should be noted that access to records may be denied 
in part or in whole. Denial of access must be in 
writing, advising the person denied access of his right 
to appeal and to whom that appeal is to be directed. 
The person, persons, or body established to hear 
appeals must be designated by business address and 
business telephone number as well as by name or job 
title. The appeals unit must inform the appellant in 
writing of its decision within seven days of receipt 
of the appeal [Conr.littee Regulations, Section 1401.7]. 

Comr.1ittee regulations require th3.t town officials 
must, upon request, certify that a transcript is a 
true copy of records copied. Unless established by 
law, rule, or regulation of the Town Board prior to 
September 1, 1974, Committee regulations allow no fee 
to be charged for any certification [Committee 
Regulations, Section 1401.S(a)J. 

Town personnel shall furnish to the public the 
records required by the Freedom of Information Law 
and those which were furnished to the public prior 
to its enactment. 
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Enclosed are a copy of the general regulations 
of the Committee, and the model regulations governing 
access, which may assist you in amending your 
regulations. If you have any questions, please call 
(518) 474-2791. 

Enclosures 

RJF:PSH:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



{ 

Mr. George R. Blair 
Town of Elma Attorney 
Elma Shopping Center 
Bower Road 
~lma, New York 14059 

Dear Mr. Blair: 

April 24, 1975 

~\JO"-~G t) ?-6~/ 
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~1'17 

Thank you for submitting a copy of regulations 
governing access to records of the Town of Elma. 

The following changes should be made in your 
regulations to conform with Committee regulations, which 
have the force and effect of law. 

A records access officer, who shall have the 
duty of coordinating agency response to requests for 
access to records, should be designated by name or 
job title and business address [Committee Regulations, 
Section 1401.2]. 

A fiscal officer, responsible for certifying 
the payroll and responding to requests for payroll 
information, should be designated by name or job title 
and business address [Committee Regulations, Section 
1401.3]. 

Although the Town may, pursuant to Section 4 
of its regulations, deny access to material which is 
privileged, such as "work product" of its attorney, 
(Civil Practice Law and Rules, Section 3101), it should 
be noted that many records involving a legal proceeding 
to which the Town is a party are accessible, such as 
the pleadings and motions [See Section 25S of the 
Judiciary Law]. 
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Town regulations should require agencies which 
do not have regular business hours to establish written 
procedures to inspect and copy records. The procedures 
should include the name, position, address and telephone 
number of the party to be contacted for the purpose of 
making an appointment [Corenittee Regulations, Section 
1401.SJ. 

Town regulations should note that requests for 
records may be oral or in writing and written requests 
shall not be required for records customarily available 
without written request [Comnitte~ Regulations, Section 
1401.6(n)J. 

Town regulations should require that, except 
under extraordinary circumstances, officials should 
respond to an oral or written request for records 
within five days of such a request, or in extraordinary 
circumstances provide a written explanation estimating 
when a reply to the request will be made [Com~ittee 
Regulations, Section 1401.6(b)]. 

Because any changes to the list of records in 
Section 6 of Town regulations would necessitate 
amending tho regulations, it is recommended that a 
subject matter list of Town records be separate 
from the body of regulations. The list nay, however, 
be attached to the regulations for the convenience 
of menbers of the public seeking access to records. 
The list should be updated semi-annually and made 
available for public inspection [Committee Regulations, 
Section 1401.6(c)]. 

Town regulations must establish a procedure 
to appeal denial of access to records. Access to 
records may be denieJ in part, or in whole. Denial 
of access must be in writing. A person, persons, 
or body designated by business address and business 
telephone number as well as by name or job title, 
must be authorized to hear appeals. The appeals 
unit must inform the requester in writing of its 
decision within seven business days of receipt of 
tho appeal [Committee Regulations, Section 1401.7]. 
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A listing of recoTds access officers. fiscal 
officer, appeals person or persons or body and 
location where records can be seen or copied should 
be posted wherever records are kept [Committee 
Regulations, Section 1401.9). 

It is not necessary to list the specific examples 
of unwarranted invasion of personal privacy contained 
in the Freedom of Information Law in regulations. 
If such a list is used, it should include all the 
examples of unwarranted invasion of privacy in 
Section 88(3) of the Freedom of Information Law. 

Enclosed are copies of Committee general 
regulations and model regulations governing access 
to records which may assist you in amending your 
regulations. If you have any questions, please 
do not hesitate to call (518) 474-2791. 

Enclosures 

RJF:LZ:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Arthur H. Whaley 
Supervising Principal 
Oppenheim-Ephratah Central School 
R.D. #2 
St. llohnsville, New York 13452 

Dear Mr. Whaley: 

1f-11J 

April 24, 1975 

Thank you for your interest in complying with the Freedom 
of Information Law. Having reviewed the regulations adopted by 
your school district, the following modifications are recommended: 

Section Ia 

Form AC 375 relates only to members of the news media seeking 
payrolllinfornation. Please note that the form requires certifi
cation that the individual requesting the information be a member 
of the news media. 

Section 1401.6 of the regulations provides that a request may 
be oral or in writing. Although you may require that a request be 
in writing, it need not be on a prescribed form. 

Section Ib 

If the regular business hours are 9 a.m. to 3pp.m., your regu
lations are in compliance. Otherwise, information should be made 
available during regular business hours (see 1401. 5). 

Section Ic 

It is unclear whether this provision implies that records larger 
than 8 1/2 by 14 inches will not be copied. If that is the case, 
pour regulations should include a provision in the nature of Section 
1401. 8 (c) (3). 

Section Ila 

- The duties of the High School principal as records access officer 
should be specified in greater detail (see 1401.2). 
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Section Ilb 

Similarly, there should be greater detail regarding requests 
for records. For example, the regulations should include a five 
day time limit to respond to a request, unless there are ''extra
ordinary circumstances" (see 1401.6). 

In addition, there should be a provision regarding the duties 
of the fiscal officer (see 1401.3). 

Section Ve 

With reference to privacy, although you may dnny access if dis
closure would constitute an unwarranted invasion of personal privacy, 
you need not deny access to the entire record. Insteaa, you may in 
your discretion •'delete identifying details". [see Section 88 (3) of 
the Freedom of Information Law]. 

Section VI 

The provision dealing with denial of access and appeal should 
be more specifically delineated (see 1401.7). 

Also, please note the posting requirements contained in Section 
1401.9. 

I am enclosing copies of the Freedom of Information Law, the 
general regulations adopted by the Cor.i.,"Ilittee, and model regulations. 
By using the model as a basis for amending your regulations, your 
duties as well as compliance with the Law will be greatly simplified. 

I hope that I have been of some assistance. Should any questions 
arise, please feel free to contact me. 

RJF/sd, 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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April 2S, 1975 

Victor A. Lord, Esq. 
McNamee, Lochner, Titus & Williams, P.C. 
75 State Street 
Albany, New York 12201 

Dear Mr. Lord: 

Your interest in complying with the Freedom of Infor
mation Law is much appreciated. 

Your .letter raises two questions. Is the work product 
of an attorney which served as the basis for an oral rep•rt 
made privately to the Cohoes Common Council accessible? Are 
the recommendations presented in writing by the Cohoes Comm.on 
Council to the Mayor accessible? 

With regard to the report, if, as you state to the best 
of your knowledge, only you possess the report, the Freedom 
of Information Law is not applicable. The Law provides access 
to records in possession of government. Since you acted as 
a private consultant on a contractual basis, and since no 
public officer has custody of the report, there is no right of 
access under the Law. 

If, however, a public officer, such as a member of the 
Common Council, does indeed have a copy of the report, it may 
be accessible. However, there may be several potential grounds 
for denial of access, which are discussed herein. 

The Law grants access to certain categories of records, 
one of which includes those records made available by other 
provisions of law. One such law granting rights of access is 
Section 51 of the General Municipal Law, which grants access to: 

,,[A]ll books of minutes, entry or accou 
or account and the books, bills, 
vouchers, checks, contracts or 
other papers coJUleeted with or 
filed in the office of or with 
any officer, board or commission 
acting for or on behalf .of any 
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county., town, village or munici
pal corporation in this state ••• 
to ••• any taxpayer or registered 
voter." 

Since the City of Cohoes is a municipal corporation 
within the scope of General Municipal Law, virtually all of 
its records are accessible. However, the access provisions 
of Section 51 must be read in conjunction with the Preedom 
of Information Law, which is a general law 0£ statewide 
application. 

Pirst, in Section 88(7)(a}, the Law provides that its 
access provisions shall not apply to information that is 
"specifically exempted by statute .. " If the report is con•. 
sidered the work product of an attorney or is subject to 
the attorney-client privilege, pursuant respectively to Sections 
3101 and 4503 of the Civil practice Law and Rules, it aay be 
exempt from discleeure under those provisions. If so, the 
Preedom of Information Law has no application. 

Second, the report may be withheld pursuant to Sections 
88(3) and 7(c) of the Law. These provisions enable government 
to withhold infonnation which, if disclosed, would constitute 
an unwarranted invasion of personal privacy. Since the Commi.ttee 
has not ·adopted guidelines pertaining to protection of privacy., 
the custodian of a record, in his discretion., may withhold in
formation if in his judgment disclosure would constitute such . 
an invasion. 

Third, Section 88(7),d) of the Law permits an agency to 
· deny access to information that is "part of investigatory files 
compiled for law enforcement purposes .. " Although I am unw:ware 
of the specific purposes of the report in question, it may have 
been compiled for law enforcement purposes. However, it is 
noted that., since the investigation has terminated, a court could 
find that the report has lost its "investigatory" character and 
that disclosure could serve to enlighten the public.[See Winston 
v. Mangan, l38 NYS 2d 654 (1973); Scott v. County of Nassau, 2S2 
RYS 2d I!s (1964)]. 

Fourth, as the Court of Appeals recently held, government 
may withhold infon1ation, if on balance, disclosure would be 
detrimental to the public interest [Cirale v. 80 line Stree Corp., 
35 NY 2d 113 (1974)). However, the information may not 6e. 
withh 
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withheld by a "mere assertion of privilege." The Court stated 
that: 

"(T] here must be speci fie support 
for the claim of privilege. Public 
interest is a flexible term and what 
constitutes sufficient potential 
harm to the public interest so as 
to render the privilege operable 
must of necessity be determined on 
the facts of each case. Such a 
determination is a judicial one and 
requires that the governmental agency 
come forward and show that the public 
interest would indeed be jeopardized 
by a disclosure of the information" 
(Cirale, supra, 118-119). 

To reiterate, the proprieJy of assertion of the governmental 
secrecy privilege can be determined only by the courts. 

In sum, there is no prohibition in the Preedom of Infor-
mation Law requiring that the report be withheld; any record in 
possession of government may be made available. However, it appears 
that the report or portions thereof [e.g., see Section 88(3) of 
the Law} may be withheld within the framework of the Law. 

With reference to the recommenaations presented in writing 
by the Common Council to the May••• in my opinion, they are 
accessible pursuant to both Section 51 of the General Mwiicipal 
Law and the Preedom of Information Law. Under Section 51, the 
recommendation made in writing is a "paper" and is thereby 
accessible. Under the Freedom of Information Law, the right of 
access under Section Sl is preserved, and the recommendations 
may also be accessible as statements of policy [Section 88(1)(b)] 
as part of the minutes of the Common Council [See Sections 88(t) 
(c) and 88(5)], or as the final determination of members of the 
Common Council [Section 88(l)(h)]. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF/sd 
cc: Mr. Ralph Miccio 

Deputy Corporation Counsel 
City Hall 
Cohoes, New York 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Hr. Herb field 
Editor 

April 25, 1975 

The Catskill Daily !-tail 
391 Main Street 
C~tskill, New York 12414 

Dear Mr. Field: 

Your interest in the Frecdon of Infor~ation Lnw is nuch 
nppreciated. 

Your letter raises two issues. First, do you haven 
right of access to the ajri:i,i_tc_s of neetings of the Bo:11:d __ of 
]•bnagers of the Greene County r<t""!.Elori al Iiospi tal 7 And second, 
is 'The 1:1.i niritim-~fee o( fifty cents for copying a record adopted 
by the Greene County Legislature in co~pliancc witJ1 the Law? 

With respect to the 1Jinutcs, since the Hospiti:1.l is owned 
by the County and the Bo::nd of !•lanngers is appointed by and re
sponsible to the County Legislatur'2', the Hospital is an agency 
within the scope of the Law [sec Section 87(1) of the Law]. 
Further, Section 88(1) (c) of th<J L:::r;.; provides t:i.at an ar,ency 
shall nak~ available for public inspection and copying uoinutcs 
of nee tings of the governing body, if nrry, of the ag.ency .•• " 
Therefore, if the no~ird of ?Ianagcrs has cor.tpiled ninutes of its 
r:cctings, they are .!cccssible to any person. Ho!vever, since the 
L2.w grants access tooexisting records, if ninutes have not been 
written, there is no duty to prepare thc2 to co~ply with a re
quest. In SU:a, if the ninutes do exist, they arc .:icc~ssiblc to 
you and you nay report or publish them as you see fit. 

Additionally, although an agency need not conpile a record 
to meet a requast, Section 8S(S) provides that agencies controlled 
by 

''a bffard, cor.u::iiss ion or Other 
grou~ having norc than one 
member shall naintain and nake 
available for public inspection 
a record of the final votes 
each r:1er.1ber in every agency 
proceeding in which he votes." 
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Consequently, even if minutes have not been prepared, a record 
of votes of the r.ieh1bcr.s of the Board must be cor.r;:,ilecl nncl pro
vided to you on request. 

The nininum copring fee of fifty cents per p::i~e adopted by 
the County Legislature is improper, unless such a fee had been 
established by law, rule or regulation prlar to Septcnber 1, 
1974 [5ce Connit.tcc Regulations, Scctio:1 1401.8). lf the fee 
\·ms not adopted prior to Septe1:1bcr 1, 1974 

"[T]he fee for copying records shall 
not exceed twenty-five cents per 
page for photocopies not exceeding 
8 1/ 2 by 1,i inch..:3 It [ Con::ii t tee regu
lations, Section 1401.B(c)(l)]. 

Since tho County Legislature adopted tiv~ fc.~s in question on 
n~cer;.ber 30, 1974 and the regulations pro::iulgatcd by the Coi:mittce 
have the force and effect of 1::m, the t1;,enty-fivc cent fee adopted 
Ly the Cor.imi t tee is con trolling. Consequca tly, the County Legis-
1 aturc should r;1odify its regulatio:1s to conforn \-:i th those of 
the Cor.1:;1i ttce. 

I hope that I have been of s0;1e assistance. Should any 
fi.1rthei- qw~stions arise. plense feel free to contact r:1e. 

IUF/e.d 

Very truly yours, 

Robert J. Frcenan 
Deputy Counsel 
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Mrs. Hargueritc Plato 
Clerk 
Village of Central Square 
111 North Main Street 

April 25, 1975 

Central Square, New York 13036 

Dear Mrs. Plato: 

~..RTC::.D \2.0::L~) . 
~c..D~, ~ \\i v.~\O~ 

Thank you for submitting the Village's regu
lations on public access m records. Based on a 
review of these regulations, the following changes 
are recommended: 

The responsibilities of the records access 
officer should be more clearly delineated and include 
an obligation to assist a requester in identifying 
requested records, maintaining a subject matter list, 
updating it seni-annually and certifying, upon request, 
that any copies made are true copies of the records 
copied [Committee Regulations, Section 1401.2]. 

While written requests may be required pursuant 
to the Committee's regulations, failure to use a 
prescribed form for submitting a written request is 
not a valid ground for denying access to records 
[Committee Regulations, Section 1401.6(a)]. 

As the Village has recognized in the clarifi
cation of its regulations, public records nust be 
available during all reatar business hours [Committee 
Regulations, Section 1401.S(a)]. However, if a 
request is received outside of the regular processing 
time, the records access officer cannot refuse service 
or inquire as to why the record is needed. The 
records access officer must reply to any request 
within five days by either granting access, denying 
access or explaining in writing the reason for the 
delay.and the estinated tine when the record will be 
made available [ComMittec Regulations, Section 1401.6(b)]. 
Failure to reply within the time set forth above is 
considered a denial of access [Committee. Regulations, 
Section 1401.7(c)]. 
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Denials of access must be in writing, stating 
the reason therefore and giving the name, title, 
business address and business telephone number of the 
appeals officer [Committee Regulations, Section 
1401.7(b)]. In appealing a denial of access, the 
requester must state in writing the date and location 
of the request, the records which were denied, and 
the name and address of the requester. The appeals 
officer is required to inform the requester of his 
decision in writing within seven days of receipt of 
the appeal [Committee Regulations, Section 1401.7(e)J. 

The Village may not charge a search fee or 
processing fee unless such fee was established by 
law, rule or regulation prior to Scptenber I, 1974 
[Committee Regulations, Section 1401.8]. If the 
Village does not have photocopying equipnent, or if 
the record is larger than 8 1/2 by 14 inches, 
the Village should follow the procedure described 
in Committee Regulations, Section 1401.B(c). 

Tho public notice reqired by Committee 
Regulations, Section 1401.9, must be posted in a 
conspicuous location wherever records are kept 
and/or by publication in a local newspaper of general 
circulation. 

Enclosed are copies of the general regulations 
of the Committee and model regulations. 1£ you have 
nny further questions, please feel free to call me 
at (518) 474-2791. 

Enclosures 

RJF:DJD:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



Mr. Lee V. Poupore 
Supervisor 
Town of Clinton 
Town Hall 
Churubusco, New York 12923 

Dear Mr. Poupore: 

April 25, 1975 

f\\_')_;?T(.:J) 'r"~~, 
t'scDMo\\.,~l1011S 

:tf 1J)-

Thank you for submitting a copy of the Town's 
regulations on public access to records. Based on 
a review of these regulations, the following changes 
are recommended: 

1. The Town must designate a records access 
officer and a fiscal officer by business address and 
name or job title. Their duties should be outlined 
in accordance with Committee Regulations, Sections 
1401.2 and 1401.3. 

2. The Town must specifically designate the 
locations where records shall be available for public 
inspection and copying [Committee Regulations, 
Section 1401.4]. Providing addresses of these loca
tions will assist the public. 

3. The To"n must accept Tequests for public 
access to records and produce records during all 
hours the Town's offices are regularly open for"" 
business [Coi:ll'littee Regulations, Section 1401.S(a)]. 

4. \~1ile written requests may be Tequired 
pursuant to the Committee's regulations, failure to 
use a prescribed form for submitting a written request 
is not a valid reason for denying access to records. 
The State Comptroller's form may be used only by 
members of the news media, becau..se the form requires 
that the applicant certify that he or she is a member 
of the news filedia. Payroll information should be 
provided to the public in the same fashion as other 
records. 
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S. Although the Freedom of Information Law and 
the Committee regulations per1:1it fees for copies, 
they do not permit fees for certification unless they 
are established by law, rule or regulation prior to 
September 1, 1974 [Committee Regulations, Section 
1401.B(a)]. 

6. A procedure to appeal denial of access 
to records must be established. Access to records may 
be denied in whole or in part. nenial of access must 
be in writing. A person, persons or body, designated 
by business address and business telephone as well as 
by name or job title, should be authorized to hear 
appeals. The appeals unit must inform the requester 
in writing of its decision within seven business days 
of receipt of the appeal [Comnittoe Regulations, 
Section 1401.7). 

7. A listing of records access officers, fiscal 
officer, appeals person or persons or body and location 
where records can be seen or copied, should be posted 
everywhere records ar0 kept [Corrtmittee Regulations, 
Section 1401.9]. 

Enclosed are copies of the general rer,ulations 
of the Committee and model regulations, which should 
be of assistance in amending the Town's regulations. 
If you have any further questions, please call me 
at (513) 474-2791. 

Enclosures 

RJF: DJD: lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



Mr. George J. Yamin 
Department of Social Services 
1450 Western-Ave~ue 
Albany, New York 

Dear Mr. Yamin: 

AiJoTJZ:.: D K.G ~ J / 

R_ u:...D h"'\ 1'l (;., r\ ~\\ ()')'.) 

April 25, 1975 

Having reviewed the Department's regulations, the following 
modifications are recommended: 

Section 340.Z(b) 

"Record" is defined neither in the Freedom of Information 
Law (hereinafter "the Law") nor in the regulations promulgated 
by the Committee. Sinee the definition adopted by the Department 
includes only those records generated or received after September 
I, 1974, it is overly restrictive. The date to which you have 
referred relates to rec;ords reflected intbae subject matter list 
[see Section 88(4) of the Law]. 

The Committee has resolved that the provisions of Section 
88(4) apply only to the subject matter list and that all records 
in possession of an agency are subject to the mandates of the 
Law without regard to the date of production, filing or promul
gation (see attached Resolution: Retrospective Application of 
the Freedom of Informatdlon Law) • 

Section 340.2(c) 

The Department's regulations provide that the subject matter 
list pertain'.:>only to those records accessible under the Law. Hww
ever, Section 88(4) of the Law states that the list pertains to 
all records produced, filed or first kept or promulgated after the 
irrective date of the Law. Without references in the list to all 
records in possession of the Department, the ability to seek a 
record and the right to appeal denial of access may be constructively 
denied. 

pee ti on 340. 4 (bl 

The form prescribed by the Comptroller requires certification 
by the applicant that he or she is a member of the news medi~ 



Mr. George J. Yamin 
April 25, 1975 
Page -2-

Consequently, members of the public seeking payroli information 
may request this information in the same manner as4a11 other 
records are requested. 

When subdivision (b) is modified, the first s¢ntence of 
Section 340.4(d) may became unnecessary. 

Section 340.4(e) 

Whether the privacy provisions of the Law (see Section 
88(3)] are applicable to requests for payroll records has not 
yet been determined. The conflict is in the Law itself. While 
Section 88(6) provides access to "any persons" [se¢ also attached 
Resolution: Access to Records by Any Person], Section 88(3)(d) 
requires that an interest be demonstrated. 

When the issue is determined judicially or by the Committee 
pursuant to its statutory authv~ity [see Section 8~(3)}, the 
Department will be notified. 

Section 340.7(2) 

This section conflicts with Section 340.9(a). The latter 
appropriately provides that dnnial of access shall be stated 
in writing. The section in question, however, states that the 
response "may be either written or oral if the reqµest was made 
orally." 1 

~ection 340.lO(b) 

There is no statute of limitations in either the Law or 
Committee regulations for appealing to the head of an agency. 
Therefore, references to thirty and f~rty days for appealing 
should be omitted. Even if there were a statute of limitations, 
it could be overcome merely be requesting the same: information 
at a latter date. · 

General Recommendation 

fisc The regulations require that the records access and fiscal 
officers be designated by name or title [see Committee Regulations, 
Sections 1401.Z and 3). Also, please note the pub~ic notice 
and posting requirements set forth in Section 1401.9 of the 
Committee Regulations. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to call me. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Lawrence .A. Tufts 
Supervisor 
Town House 
Somers, New York 10589 

Dear Ur. Tufts: 

April 28, 1975 

Thank you for your concern in coraplying with the 
Freedom of Information Law. 

The facts as stated in your letter nre that you 
publicly road a.loud infornation at a tu~m neeting re
garding the enploy~~nt history of a forner town c~ployce. 
Your question is whether you acted within ci1c scope of 
the Free<lo~ of Infornation Law in disclosing this in
formation. 

The Law pertains to public inspection ::mu copying 
of records. Since you did not provide access to a 
record, i.e. inspection and copying, the provisions o.f 
the Law are inapplicable. 

Even if you had disclosed the record for public 
inspection and copying, Section 63(3) of the L::n,.. gi\'·cs 
public officials the power to prevent unwarranted in
vasions of privacy, but it <lacs not force thea to do so. 
The Law states that the Co:::;:'.i ttcc on Public Access to 
Records "n~t pror.:;.ulgatze~ui:!dlines for deletion of identi
fying de t ai s" [ e::1phas is ac.lc:ed] • To date, the Cof.'f...'ni t tee 
has not adopted guidelines of this nature. Further, the 
L,aw states that '' [I]n the absence of such guidllines • an 
agency or nuniciµality t~ay celete identifying details" 
[enphasis added]. 

There tore, in 1:1y opinion. an official 7a.y_ perni t . 
access to any record in his possession within the frane
work of the La"'. However, in his discretion• the official 
ma¥: act to prevent unwarranted in¥asions of personal 
privacy by deletion of details or by withholding records 
(See Section SS (7) (c)], but he has no statutory duty to p 
do so. ~ 
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I hope that I have been of some assistance. Should 
any further questions arise, please feel free to call rie. 

RJF/sd 

Very truly yours» 

Robert J. Freeman 
Deputy Counsel 



Mr. Mickey Mayes 
 

 

Dear Mr. Mayes : 

April 29• 197S 

Your letter raises several questions. First, was 
the Supervisor obligated to confirm a reservation for a 
meeting room in the Town Hall by letter or memorandum 
within five days of your request? Second, are you en-
titled to inspect records of expenditures regarding the 
Town Hall? Third, is the Day Book a public record? And 
fourth, can the Supervisor refuse to accept a request 
for a reservation for a room more than thirty days in 
advance of the date requested? 

First, your request for a letter of confirmation of 
a reservation did not involve access to an existing record, 
but creation of a record on your behalf. The Preedom of 
Information Law permits access to the existing records of 
government. Under the Law, a public officer has no duty . 
to aunpile a record to comply with a request. Since the 
letter of confirmation was not an existing record, the five 
day time limit expressed in the regulations is not applicable 
[See Section 1401.6 of the regulations, a copy of which is 
enclosed}. · . 

Second, you are entitled to inspect and copy information 
regarding the expenditure of funds relating to the Town 
Hall. Section 88(l)(d) of the Law provides access to audits 
and statistical or factual tabulations made by or for the 
town. Moreover, Section 88(1)(1) of the Law preserves· 
rights of access granted by other laws. In this ;zetance. 
you also have a right of access under Section 51 of the 
Gnneral Municipal Law, which enables you to inspect and copy 

"[A] 11 books of minutes, entry 
or account, and the books, bills, 
vouchers, checks, contracts or 
other pppers connected with or 
used or filed in the office of, 

___ _ ______ •··_~~~~~~-any o~~icer, board o= __ __ :~----L--
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behalf of any county, town,. 
village or municipal corpora

~--~- tion in this state which 
~p,reservea the power to levy 

taxes ••• " 

Please note that the newspaper clipping that you attached 
stated that a detailed report of expenditures dealing with 
the A.L. Emerson Fund is on file with the Town Clerk and 
is available for public inspection. 

With regard to the Day Book, since it is a paper used 
in the office of a municipality, it should be made available 
for public inspection and copying pursuant to the Generll 
Municipal Law. 

Finally, the Preedom of Information Law in no way deals 
with the power of the Supervisoryto take or refuee reserva
tions within a certain time period. He has the authority 
to regulate the operation of his office reasonably. I am 
ent in a position to ascertain the reasonableaess of the 
policy. 

I am enclosing copies of both the Law and the regulations 
as requested. 

I hope that I have been of some assistance. Should any 
further questions arise, plwase feel free to contact me. 

RJF/sd · 

enc. 

cc: Mr. Charles B. Hastings 
Supervisor 
Town Hall 
Warrensburg, NY 12885 

Very truly yoars, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Walther Monahan 
 

  

Dear Mr. Monahan: 

April 30, 1975 

Your letter has been sent to the Committee which has 
the responsibility of rendering advice regarding New York's 
new Freedom of Information Law. The statute to which you 
referred in your letter is the federal Freedom of Infor
mation Act, which applies only to federal agencies. 

The information that you are seeking involves investi
gatory records compiled by a law enforcement agency. Although 
the Freedom of Information Law provides access to some police 
records, others are excluded from the scope of the Law. 

The Law specifically grants access to police blotters 
and booking records [Section 88(1)(f)], but it does not apply 
to information that is "part of investigatory files compiled 
for law enforcement purposes" [Section 88{7)(d)]. 

Because the records that you have requested are not 
within the scope of the Law, it appears that deriial of access 
to the records sought was proper. 

I am enclosing for your peru.sal a copy of the Freedom 
of Information Law. 

Should any further questions arise, please feel free to 
contact me. 

RJF/sd 

Enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mr. Paul Sevigny. 

 

Dear Mr. Sevigny: 

April 

Your letter addressed to the Secretary of State re-· 
questing your "Civil Service file'' has been forwarded to 
this Committee, which has the responsibility of advising. 
with regard to the Preedom of Information Law. 

Since you were formerly employed by the Department 
of Audit and Control, the Office of the Secretary of State
does,not have your personnel file in its possession. How
everj', I have contacted the Records Access Officer of your 
former employer, who suggested that you request the in
formation from him. He added that it would be helpful to 
include the dates of your employment, where you worked and · 
your position. · 

The gentleman to whom the request should be made is: -

Mr. Walter Holmes 
Office of Public Information 
Department of Audit and Control 
Alfred B. Smith Office Building 
Albany, New York 12242 

I hope that I have been of smme assistance. 
any further questions arise, please feel· free to 

. 
RJF/sd 

cc: Mr. Walter Holmes. 

Robert 
Deputy 



Mr. Leonard B. Wachsman 
Research Director 
Civil Service Merit Council 
3535 DeKalb Avenue 
Bronx, New Y6rk 10467 

Dear Mr. Wachsman: 

April 30, 1975 

I thank you once again for your interest in the 
Freedom of Information Law. Mr. Tomson has taans
mitted your letter of April 25 to me. 

With regard to enforcement of the Law, Section 
88 (8) provides for an appeals procedure and judicial 
review via Article 78 of the Civil Practice Law and 
Rules. Moreover. the Committee, pursuant to its 
statutory duty, has promulgated regulations which have 
the force and effect o~ law throughout the state. 

Therefore, while the City of New York has a legal 
duty to effectuate the provisions of the Law and the 
regulations, enforcement rests on the shoulders of 
the pbblic. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Mrs. Shirley Dills, Secretary 
Pavilion Board of Fire Conu:nissioners 
Pavilion, New York 14525 

Dear Mrs. Di 11s: 

~~~b ~f: i 
~C:c..cyf'<.:;f'\tj-~ \\()\\:::.:, 

April 30, 1975 

Thank you for submitting a copy of the Board's regu
lations on public access to records. Based on a review of 
the regulations, the following changes are recommended: 

1. The duties of the records access officer should 
include the updating of the subject matter list at least 
every six months [Committee Regulation 1401.2(b), 1401.6 
(c)] and the obligation to assist in identifying requested 
records [Committee Regulation 1401.2(b)(2)}. 

2. Payroll records are to be made available to any 
person including bona fide members of the news media as 
required under sections 88(l)(g). (l)(i) and (10) of the 
Freedom of Information Law [Com..~ittee Regulation 1401.3(b)]. 

3. The Secretary should accept requests for public 
access to records and produce records during all hours her 
office is regularly open.[Committee Regulations 1401.S]. 

4. Unless established by law, rule or regulation 
prior to September 1, 1974, no fee may be charged for certi
fication [Committee Regulation 1401.8(a)(3)]. The general 
provision in the Board's regulationssdinrfeepyfng copying is 
vague and should be changed. As it is presently written, it 
could be interpreted to permit the records access officer 
to charge up to $5.00 for a single copy not exceeding 8 1/Z 
by 14 inches [Committee Regulation 1401.B(c)] • 

. 
S. While written requests may be required pursuant to 

the Committee's regulations, failure to use a prescribed form 
for submitting a written request cannot be a valid reason for 
denying access. 
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6. The subject matter list should refer to all records 
produced, filed, or first kept or promulgated after September 
1. 1974, rather than only the records deemed accessible. 
[Committee Regulation l401.6(c)(l} and Section 88(4) of the 
Law]. 

7. The records access officer must respond to a request 
within five days of receipt of the request. She may grant or 
deny access or in the case of an extraordinary circumstance, 
acknowledge receipt of the request and include a brief ex
planation of the reason for delay and an estimate of the date 
production or denial will be forthcoming [Committee Regulation 
1401.6(b)]. Failure to respond within the time limit set forth 
above shall constitute a denial I.if access [Committee Regulation 
1401.7(c}]. 

8. The appeals procedure must be in writing and the 
appeals unit must be identifjed by business address and busi
ness telephone [Committee Regulation 1401.7]. 

9. A listing of records access officers, fiscal officer, 
appeals person or persons or body and location where records 
can be seen or copied should be posted evet')"\there records are 
kept [Coromi_ttee Regulation 1401. 9]. 

Enclosed are copies of the Committee's general regulations 
and model regulations. If you have any further questions, 
please call me at (518) 474-2791. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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George C. Teall, F.sq. 
County Attorney 
Livingston County 
Geneseo, New York 14454 

Dear Mr. Teall: 

April 30, 1975 

Thank you for your letter of April 25, 1975, 
requesting com~ents on the application of Civil 
Practice Law and Rules Section 802l(c)(9) to the 
Committee's regulations on fees. 

Section 1401.8 of the Committee's regula
tions establishes the fees for copying, inspecting, 
certifying and seaTching for records "except where 
fees or exemptions from fees have been established 
by law, rule or regulation prior to September 1, 
1974. 11 Civil Practice Law and Rules Section 
8021(c)(9) is such a law, but it applies only to 
those papers which are filed with the County Clerk. 
It does not apply to the papers or records of other 
departments, offices, commissions or agencies which 
are available through the County Clerk in his 
capacity as records access officer. Therefore, 
although the County Clerk may charge $1.00 for 
photocopies of records filed in his office, he can 
charge only $.25 for photocopies of records of 
other county agencies, unless a different fee or 
exemption from fees was established by a prior law, 
rule or regulation other than Civil Practice Law 
and Rules Section 8021(c)(9). 

If you have any further questions. please 
do not hesitate to call ~e. 

RFJ:DJD:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Clayton L. Dans, Jr. 
Office of the Mayor 
Village of Freeville 
Freeville, New York 13068 

Dear Mr. Dan: 

May 1 t 1975 

Thank you for submitting a copy of the Village's regu
lations on public access to records. Basdd on a review of 
_these regulations, the following changes are recor:unended: 

1. While written requests may be required pursuant to 
the Committee's regulationst failure to use a prescribed 
form should not be a valid reason for denying access to 
records. Since the Committee has resolved that accessible 
records should be made available to any person regardless 
of status or interest (See attached Resolution: "Access to 
Records by Any Person") an individual requesting records 
need not provide information as to the person he or she 
represents. 

2. The duties of the records access officer should be 
more detailed (See Comlilittee Regulation 1401.2). 

3. The records access officer must accept all requests 
for public access to records and produce records during 111 
hours his or her office is regularly open for business 
{Committee Regulation 1401.S(a)]. 

4. The records access officer must resppnd to a request 
for access to records within five days of receipt of the re
quest by granting access, denying access, or intthe case of 
extraordinary circumstances, acknowledging the request if 
more than five days are required to produce a record or deny 
access [See Committee Regulation 1401.6(b)]. The acknowledgment 
should include a brief explanation of the reason for delay 
and an estimate of the date production or denial will be 
forthcoming. Failure to respond within the time limit set 
out above shall constitute a denial of access [Committee Regu
lation 1401.7(c)]. 

ll 
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S. A more specific procedure to appeal denial of 
access to records must be established. Access to records 
may be denied in whmle or in part and denial must be in 
writing. A person, persons or body designated by business 
address and business telephone as well as by name or job 
title, should be established to hear appeals. The appeals 
unit must inform the requester in writing of the decision 

within seven business days of receipt of the appeal [Committee 
Regulation 1401.7]. 

6. A subject ~atter list of all Village records, to 
be updated at least semi-annually, must be available for 
public inspection and copying [Committee Regulation 1401. 6 
(c)] • 

7. The regulations should provide for a listing of 
records access officers, fiscal officer, appeals person, 
persons or body and loaation where records can be seen or 
copied shall be posted everywhere records are kept [Committee 
Regulation 1401.9]. 

I have enclosed copies of the Coro~ittee's general regu
lations and model regulations using the model as a basis for 
modifying your regulations would ensure compliance with the 
Law. 

I hope that I have been of some assistance. Should any 
questions arise, please feel free to call me. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Joseph !·[artorano.. 
Records Access Officer 
New York State Asscnbly 
State Capitol, Room 148 
Albany, New York 12224 

Dear Mr. Martorana: 

~!ay 1, 1975 

Thank you for your interest in complying with 
the Freedom of Information Law. Havin~ reviewed the 
Asse~bly's regulations governing access to records, 
the following modifications are recommended: 

Section 2. Index of Available Records 

The regulations as written provide that the 
index, or subject matter list, pertains only to those 
records made avail::ible by the Freedom of Information 
Law (hereafter 11 the Law'!) • Itowcver, Sect ion 88 ( 4) 
of the Law states that the list shall make reference 
to all records generated or received after September 
1, 1974. Hi thout refu-ence in the index to all 
records in possession of the Assenhly, the ability 
to seek records and the right to appeal denial of 
access may in effect be thwarted. 

Section 6. Form of Reguest 

Although a written request may be required, 
failure to use a prescribed form cannot be a valid 
ground for denial of access. 

Section 8. Nurnber of Records Permitted 
A~D 

Section 11. Limitation of Examination Time 

There is no provision in the Law or regulations 
stating that access may be denied because of the 
number of items requested even though compli3nce 
may result in hardship to the office. 
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At counon law, under previous access statutes, 
and under Section 88(2) of the Law, a~ency officials 
have been authorized to pronulgatc rules and regula
tions governing procedures for granting access. 
However. case law holds that it is proper for an 
official to use his rulc-::i3king authority to prevent 
disruption of the orderly functionine of his office 
(Sears Roebuck & Co. v. Hoit, 107 NYS 2d 756, 1951). 
The courts have gcnerallyeld that exanination of 
records should proceed in "orderly and chronological 
fashion 11 (Sorler v. Lister, 213 NYS 2d 215, 1961) 
and that "r.1ere inconvenience" is not so detrimental 
to the governr:i.ent as to preclude ~ccess C~ew York 
Post v. !·foses. 12 A.D. 2d 243, Rev'd on other grounds, 
10 NY 2d 19g, 1961). 

Section 11. Li~itation of Examination Ti~e 
A~m 

Section 12. Tenporary Unavailability of Records 

Section 1401.6 of the Committee's regulations 
provides more specific time limitations regarding 
production of records for inspection and copying. 
For example, agency officials must respond to a 
request within five days. However, if extraordinary 
circw1stances arise and more than five days are 
required to produce records, the official ~ust 
acknowledge rccei?t of the request, inclu<lin~ a 
brief explanation of the reason for delay and an 
estimate of the date production or denial will be 
forthcoming [See Committee Regulations, Section 
1401. 6 (b)]. 

Section 15. Denial of Access 

The procedure for appealing a denial of 
access should be ~ore specifically delineated [See 
Co~mittce Re~ulations, Section 1401.7]. 

I am enclosing copies of the Committee's 
general regulations and ~odel regulations. Using the 
model as a basis for modifying the Assembly's 
regulations will aid in ensuring compliance with the 
Law. 
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I hope that I have be~n of some assistance. 
Should any questions arise, please feel free to 
call me. 

Enclosures 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS FO ( L-AO-l'i. 
COMMITTEE MEMBERS 
.. E ABEL - Chairman 
~LMER BOGARDUS 

MARIO M. CUOMO 

DEPARTMENT OF STATE, 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

PETER C. GOLDMAR K, JR. 
JAMES C. O'SHEA 
GILBERT P. SMITH 

EXECUTIVE DIRECTOR 
ROBERT J. FREEMAN May 2, 1975 

Mr. Earl Ubell 
Director 
Television News-New York 
NBC News 
30 Rockefeller Plaza 
New York, New York 10020 

Dear Mr. Ubell: 

The report of the Organized Crime Task Force relating to 
former Secretary of State Lomenzo may have been properly denied 
under the current Freedom of Information Law. 

Although it is impossible to ascertain its contents, the 
document in question presumable represents an investigation 
made to determine whether or not criminal ppoceedings should be 
initiated. Section 88(7) of the Law provides that: 

"Notwithstanding the provisions of 
subdivision one of this section, 
this article shall not apply to 
information that is: d. part of 
investigatory files compiled for 
law enforcement purposes." 

If the report reflects findings made during an investigation 
and was compiled for law enforcement purposes, the Freedom of 
Information Law is not applicable, and there is no right of access. 

The Committee on Public Access to Records has recommended 
a complete revision of the Law which clarifies and broadens its 
application. Bills amending the Law based upon our proposals 
have been introduced by Senator Ralph Marino (S.5580) and 
Assemblyman Joseph Lisa (A.7502) [copies of both bills are attached]. 

With regard to your inquiry, in my opinion, most of the 
report would be accessible if the amendments are enacted because 
the exemption for law enforcement records would be more pre
c_isely defined. 
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If enacted, the Law would provide that: 

"All agency records shall be available 
for public inspection and copying 
except that an agency may deny access 
to records or portions thereof that ..• 
e. are compiled for criminal law enforce
ment purposes which if disclosed would; 
(i) interfere with judicial proceedings; 
or (ii) deprive a person of a right to 
a fair trial or impartial adjudication; 
or (iii) identify a confidential source 
or disclose confidential information 
relating to a crimiaal investigation; 
or (iv) reveal investigative techniques 
or procedure except routine techniques 
and procedures." 

While the portions of the report identifying confidential 
sources or containing confidential information could be denied, 
I believe that the substance of the report would be accessible. 

cc: Dean Elie Abel, Chairman 

Sincerely, 

Louis R. Tomson 
Executive Director 

Connnittee on Public Access to Records 

Honorable Mario M. Cuomo 
Secretary of State 

Attachments 

LRT: RJF: lbb 
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Mr. Herbert J. Kirshner 
The Seagrave Corporation 
350 Fifth Avenue 
New York, New York 10001 

Dear Mr. Kirshner: 

{l)l S<-- -

_-j];~'i 

May 2, 1975 

Although the Committee on PUbitc Access to Records 
has the authority to advise with respect to the Freedom 
of Information Law and regulate the procedural aspects 
of the Law, it is not a depository of records maintained 
by state agencies. 

Each agency must adopt regulations consistent with 
those promulgated by the Committee and designate records 
access officers who must respond appropriately when 
records are requested. 

The official to whom your request should be directed 
is: 

Mr. Walter Holmes 
Office of Public Information 
Department of Audit and Control 
Alfred E. Smith Office Building 
Albany, New York 12242. 

I hope that I have been of some assistance. Should 
any questions,arise, please feel free to call me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Hr. John H. Cosgrove 

 

Dear Mr. Cosgrove: 

nay 9, 197S 

As you have described the situation to rne, 
the Town of Canaan has in many instances acted in 
violation of the letter and snirit of the Freedom 
of Infor:iation Law and the regulations promulgated 
by the Committee on Public Access to Records. 

First, having reviewed the regulations . 
adopted by the Town, there are several provisions 
which are not in accord with those adopted by the 
Committee, which have the force and effect of law 
throughout tlie state. 

Sec_ti~m 3 _of_thc -Town regulations grants 
a~ccii to payroll records only to bona fi<le members 
of the news media. CoMmittee regulations, however, 
provide that payroll inforra2tion shall be made 
available to any person [Section 1401.3(b)]. The 
Tight of access to this infon•ntion was established 
by judicial decision prior to en3ctrnent of the 
Freedom of Information Law, and this right is 
preserved by the Law [Section 83(10)). In Winston v. 
Man,~an [338 1't'YS 2d 656, 662 (1973) J, the court held 
tfo1t: 

"[T] he nnries and pay scales of .•• 
employees, both tcnporary and 
pernancnt, arc rr.attcrs of public 
record and re~resent i~portant 
fiscal as well as operational 
information. The i<l~ntity of 
tho e~ployces and their salaries 
are vital statistics kopt in the 
proper recordation of departmental 
functioning and are the primary 
sources of protection acainst 
e~ploynent favoritism. They are 
subject therefore to inspection." 

.. 
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Section S requires that requests to inspect 
records must be in writing on a form prescribed 
by the Town. While Committee regulations permit 
oral or written requests, a request need not be in 
writing for records customarily available without 
a written request [see Committee Regulations, 
Section 1401. 6 (b)]. Moreover" al though the Town 
may r~quire that some requests be, made in writing, 
failure to use a prescribed form is not a valid 
basis for denial of access. 

Section 6 of the Town regulations provides 
that the records access officer shall respond to 
a request within seven days of its receipt. Committee 
tegulations, however, provide thnt responses shall 
be made promptly and rnay exceed five days only in 
cases of extraordinary circumstances. When 
extraordinary circumstances do arise, the records 
access officer must acknowledge the receipt in 
writing, briefly explaining the reason for the 
delay and estinating the date when production or 
denial of the records will be forthcoming [see 
Section 1401.6(b)(2)]. 

Also, in Section 6, the records access 
officer, upon failure to locate records must certify 
that his office does not have custody of the records 
requested or that the records of which the agency 
is a custodian cannot be found [see Section 1401.2(b)(6)]. 

Section 7 of the Town's regulations permit 
-inspection of records by appointnent only and during 
specified hours. Committee regulations provide that 
requests must be accepted during all regular business 
hours the Town office is open [Section 1401.SJ. Unless 
the office has no regular business hours, the requirement 
that an appointment be raade is contrary to Committee 
regulations. 

Section 9 of the Town regulations regarding 
fees is in violation of Connittee regulations, unless 
the fees had been officially established by law or 
regulation prior to Septenber 1, 1974 [see Section 
1401.8]. If fees had not been adopted by law or 
regulation prior to the date cited, the Town may charge 
up to twenty-five cents per copy and may not charge 
for certification. 
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I will forward a copy of model regulations 
to the Town. The model will ::issist the Town in 
ensuring its compliance with the Law. 

With regard to your requests for records, 
Section 88 (1) (i) of the Freeodm of Information Law 
provides access to: 

"any other files, records, papers 
or documents required by any other 
provision of law to be made avail
able for public inspection and 
copying." 

One such orovision of law is Section 51 of the 
General Mtmicipal Law, which grants access to: 

"[A]ll books of minutes, entry or 
account, and the books bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of. or 
with any officer, board or commis
sion acting for or an behalf of any 
county, town, village or r:J.unicipal 
corporation in this state ••• tl 

Consequently, virtually all records in possession of 
a rnunicipali ty, such as the Tmm of Canaan, are 
accessible, unless exempt by other statute or other
wise affected ·by judicial pronouncement. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel 
free to call me. 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 

cc: Ms. ~artha Lagerwall w/Enclosure 
Town Clerk 
Town of Canaan 
Canaan, New York 12029 

RJF:lbb 
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Mr. Leonard B. Wachsman 
Research Director 
Civil Service Merit Council 
3535 DeKalb Avenue 
Bronx~ New York 10467 

Dear Mr. Wachsman: 

May 9, 1975 

Your letter of May 3, 1975, addressed 
to Mr. Tomson has been forwarded to me for 
consideration. 

-rt I ?~r 

To reiterate, the Committee on Public 
Access to Records has no power to enforce the 
Freedom of Information Law. Although the 
Committee has promulgated regulations to which· 
all units of government must adhere, it does 
not have the authority to compel units of 
government to comply with the Law or the 
regulations. 

If you feel that the Freedom of Informa
tion Law is being violated in New York City, 
perhaps you should contact the Office of the 
Attorney General. 

Should any further questions arise, 
please feel free to contact ne. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



. Mrs. Shirley Lorimer 
Mrs. Sharon Steward 

 
  

May 9, 197S 

Dear Mrs. Lorimer and Mrs. Steward~ 

I apologize for the delay in responding to 
your letter .. 

The facts as I understand them are that for 
several months you have made oral and written requests 
to the Supervisor of the Town of North Norwich for 
the following infoTmation: mileage logs of' Town 
vehicles. work logs of the Town highway crew, 
gasoline and fuel oil purchases and consumption, 
a breakdown of hours worked on Town highways and the 
Town dump, and payroll records from 1970 to the 
present. To date, you have received only records of 
gasoline and fuel oil purchases. 

If the information sought exists in the fona 
of a record, it should~e made available to you. 

The Preedoa of Information Law provides that 
each agency shall designate a fiscal officer who must 
compile and provide access to payroll information 
which includes the name. address, title and salary 
of all public employees, except law enforcement 
officers, whose names and addTesses need not be 
disclosed. The Tight of access to payroll information 
is also established in case lav, which holds that: 

"[T]he names and pay scales of the 
park district employees, both 
temporary and pennanent. are matters 
of public record and represent 
important fiscal as well as opera
tional information. The identity 
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Mrs. Shirley Lorimer 
Mrs. Sharon Steward 
May 9, 1975 
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of the employees and their salaries 
are vital statistics kept in the 
proper recordation of departmental 
functioning and ·are the primacy 
sources of protection against 
employment favoritism. They are 
subject therefore to inspection. 

The employees' home addresses, 
however, do not carry the same 
prima facie public imp~rtance and 
unless a specific 'private' need 
is shown for them, they need not 
be disclosed ••• In such instances, 
the strength of the competing consid
eration of employee privacy must be 
balanced against the marginal benefit 
in the public's knowledge of this 
specific information .•• " [Winston v. 
Mangan, 338 NYS 2d 656 1 662 {1913)]. 

The Freedom of Information Law does not state whether 
the home address or business address should be provided ~ 
[see Section 88(l)(g)]. Therefore, if in the judgment 
of Town officials, disclosure of home addresses would 
constitute an "unwarranted invasion of personal privacy0 

[see Section 88(3)}, they may in their discretion, 
provide employees' business addresses. 

The remainder of the information requested is 
St/,atistical or factual in nature .. It may be accessible 
p~rsuant to two statutes. First, the Freedom of , 
I*fonnation Law provides access to "statistical or 
factual tabulations" [see Section (l)(d)J. Second, 
the Freedom of Information Law preserves access to 
records made available by other provisions of law. 
One such provision is Section 51 of the General 
Municipal Law. which provides access to: 

0 {A]ll books of minutes, entry or 
account, and the books, bills, 
vouchers, cheeks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
commission acting for or on behalf 
of any county, town, village or 
municipal corporation .•• '' 
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Since the Town is within the scope of Section 51, 
virtually all of its records are accessible. 

It is noted, however. that if records containing 
the information sought do not exist, the Town has no 
duty to create a record to meet a request. 

With regard to information specifying the number 
of working hours spent on a particular project, 
again, if the records exist, they are accessible. 
If Town officials consider that disclosure of the 
names of the employees concerned would constitute 
an unwarranted invasion of privacy., the identifying 
details, i.e. the employees' names, may be deleted 
before making the records available. 

I am enclosing a copy of the regulations 
promulgated by the Committee which delineate the 
procedural requirements to which the .Town must adhere. 
With respect to your right to appeal, please note 
Section 1401.7. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

Enclosures 
I 

.cc: Mr. Wesley R. Aldrich 
Supervi s/or 
Town of !North Norwich 
R.D. 12 / 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 

Norwich ,I N~w York 13815 

RJF:lbb 
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May 12, 1975 

Joseph D. Stirn, P.C. 
Attorney at Law 
640 Fulton Street 
Farmingdale, New York 11735 

Dear Mr. Stim: 

As requested, please find enclosed copies 
of the regulations promulgated by the Committee 
and resolutions adopted pursuant to its advisory 
authority .. 

The Committee has not yet adopted guide
lines with respect to "deletion of identifying 
details" to protect personal privacy. Currently, 
when caking records available, an agency official 
has discretion to delete such details if in his 
judgment disclosure would constitute an unwarranted 
invasion of personal privacy. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel 
free to contact me. 

Enclosures 

RJF: lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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Dear Mr. Korcyn-Zukowski: 

I apologize for the delay in responding 
to your letter. 

With regard to your request for information 
from the New York City Law Department pertaining to 
the condition of your sidewalks, your rights of 
access relate to Section 1113 of the Ne,; York City 
Charter, which states that: 

· -.- -- -- --·- ------- -- --- · '1!i~;;~:~~: ~ 0 !x~!~~a~~!Ii;~!r~~i~~f ~~e --- ------ --
departments, and the chiefs of each and 
every division or bureau thereof and all 
bureau presidents, shall with reasonable 
promptness, furnish to any taxpayer 
desiring the same, a true and certified 
copy of any hook, account or paper kept 
by such administration, department, 
bureau or officer, or such part thereof 
as may be demanded, upon payment in 
advance of ten cents for every hundred 
words thereof by the person demanding 
the same. The provisions of this section 
shall not apply to Rny papers prepared 
b or for the comptroller for use in an 
nrocee 1ng to a Just or pay a claim 
against tte city or any agency or by or 
for counsel for use in actions or 
proceedings to which the city or agency 
is a party or for use in any investigation 
authorized by this charter" (emphasis 
supplied). 



Mr. Borys Korcyn-Zukowski 
Hay 12, 1975 
Page -2-

Under the Charter, the records of the 
police and law departments, as well as those 
prepared by or for the Comptroller relating to 
a claim against the City, are exempt from 
disclosure. 

The ef feet of the Freedom of Information 
Law on the provisions of the City Charter is 
unclear and has not yet been determined by the 
courts. However. to reiterate, pursuant to the 
Charter, the records kept by the Law Department 
arc not accessible. 

I hope that I have been of some assistance. 
Should any further questions arise, please write 
again. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 
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May 13, 1975 

Ms. Ann S. Sand 
 

 

Dear Ms. Sand: 

The Commi t ·tee on-Public Acce-ss----to Records is re
sponsible for regulating and advising_l!!tb._r.egard-- to.... the 
Prtnfliom- ·of llffotma't-:to_fi_L-aw~- -, am enclosing copies of 
the Law and the regulations promulgated by the Committee, 
which have the force and effect of law throughout the 
state. 

With reference to recipients of public assistance, 
Section 88(7)(a) of the Law provides that its access pro
visions shall not apply to infonnation specifically ex
empted by statute. Ona such statute is Section 136(2) of 
the Social Services Law, which states that 

"[A]ll communications and in
formation relating to a person 
receiving public assistance or 
care obtained by any social 
services official, service 
officer, or employee in the 
course of his work shall be 
considered confidential ••• " 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJP/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 
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Mr. Paul B. Bergins 
Corporation Counsel 
Department of Law 
Municipal Building 
255 Main Street 
White Plains, New York 10601 

Dear Mr.- Be-rgins: 

May 13, 1975 

I apologize for the delay in responding to your in
quiry. Generally, your proposed regulations are in com
pliance with those promulgated by the Committee. However, 

l__) I offer these few recommendations. 

Section 6 

(a) Although an agency may require that requests be 
made in w-ri ting, failure to use a prescribed fonn cannot 
be a valid ground for denial of access. Any written re
quest should suffice. Further, since the Committee has 
resolved that accessible records shall be made equally 
available to any person without regard to status or interest 
[see attached Resolution: Access to Records by Any Person], 
a person requesting records need not provide his signature, 
name and adclress. In the case of an appeal however, name 
and address must be given. 

(c) In some circumstances, a person requesting records 
may be unable to revise and narrow a request due to lack 
of knowledge of specific details, In such cases, the records 
access officer should assist the individual in specifjjng 
the records sought. 

(d) An appellant need not furnish a copy of a denial 
or the reasons for a denial. 
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Section 9 

(a) What is established practice? If a fee was not 
established by law, rule or regulation prior to the 
effective date of the Law, the fees adopted by the Committee 
govern. If "established practice" refers to fees "at the 
rate ·allowed to a county clerk" pursuant to Section 66 of 
the Public Officers Law, since that provision has been re
pealed, the right to charge at the same rate as a county 
clerk has been removed (see, however, CPLR Section 8021]. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me .. 

RJF/sd 

enc-

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



-[ 
R~COl'nf'('k:;f"\ ~ F\ 11.0N_j 

~r. Thomas C. Brady 
County Attorney 
Cattaraugus County 
303 Court Street 

~lay 13 , 19 7 5 

Little Valley, New York 14755 

Dear ~ir. Brady: 

I apologize for the delay in responding 
to your inquiry. 

Having reviewed the regulations adopted 

1(,'.".}u ~ 

by CattaraU8US County, the following modifications 
are recor:1r:1ended: 

Section 2(b) 

"Record'' is defined in neither the Freedom 
of Information Law nor in the regulations promul
gated by the Committee. The requirement that 
records be in writing may not be appropriate in 
some instances. For example, tape recordings, 
computer discs or photographs in sorne instances 
are accessible to the public [see e.g. Section 
66 a, Public Officers Law; Fox v. City of ~ew York, 
280 NYS 2d 1001 (1967)]. 

Also, in my opinion, the intent of the 
Law is to provide access to statistics and facts, 
reg<1rdless of the form in which they appear on a 
printed page. Consequently, statistical or 
factual material should be available even when 
not arranged in tabular form [ see ~farino, 
The New York Freedom of Information Law, 43 
Fordhan Law Review 83, 86 (1974)]. 

Scctio~1 3 (a) 

Although the re~ulations nay require that 
requests be made in writing, failure to use a 
prescribed form cannot be a ground for denial 
of access. :\ written request in any form should 
be suffice. 
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Second, County :regulations provide that 
requests may be submitted from 9 a.r.i.. to 3:30 p.m. 
If those hours are the regular business hours of 
County offices, the :regulations are in compliance 
with those adopted by the Col:i!!l.ittee. Otherwise, 
requests should be accepted during all business 
hours the offices are open {see CoMmittee Regula
tions, Section 1401.5(a)]. 

Section 3(bj 

Section 1401.3(b) of the Co~nittee 
regulations provides that the fiscal officer 
shall tl",ake payroll infornation avail:ible to any 
person, and not only to bona fide members of 
the news media. 1~is provision of the regulations 
is based upon Section 88(10) of the Freedom of 
Infornation Law which preserves existing rights 
of access granted by statute or by decisional law~ 
With regard to payroll infornation, the right of 
public access is established in case law [see 
Ninston v. ~.fan~an, 338 llYS 2d 656 (1973)]. Further, 
the Committee as resolved that information acces
sible under the Law shall be ~ade equally available 
to any person without rer,Rrd to status or interest 
[see enclosed Resolution: Access to Records by 
Any Person]. 

Section 7 

'i'thile records may be withheld when disclosure 
would adversely affect the public interest, please 
note that such a determination must be made judicially, 
nnd that in such case, the burden of proving detriment 
to the public interest is on the agency [see Cirale 
v. 80 Pine Street Corp., 35 ~y 2d 115 (1974)]. 

Section 8 

h~en appealing denial of access, a person need 
not state the reasons for the denial [see Committee 
Regulations, Section 1401.7]. 
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General Comment 

The responsibilities of the records access 
officer should be more specifically delineated 
[see Committee Regulations, Sections 1401.2, 
1401.6 and 1401.7(c)]. 

I thank you for your interest in complying 
with the Freedor.i. of Information Law, and I hope that 
I have been of some assistance. Should any further 
questions arise, please feel free to contact me. 

Inclosure 

RJF:lbb 

Sincerely, 

~obert J. Free~an 
Deputy Counsel 
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U l 1f\L ~l"f\TS, 

';,irs. Ethelyn ~-!. Hawkins 
Otsego County Historian 
Otseio County 

'-~ay 13. 1975 

Richfield Springs, ~ew York 13439 

Dear : irs. Hn'-'l'k.ins; 

,\ccess to death record5 is r,overne<l by 
Sectio!l ••n 74 of the Public He.al th Law. Pursu~n t 
to this provisio'l> the Corru-:ission~r of the 
Departnc-;'!.t of HeaTth or 3ny person authori3eJ 
t,y h iq shall p1•ovide copies of deat;\ records 
upon ri~ s:t0winr. of a ''proper µurpose." 

Al though ''pro~er purpose·• is not de> fined 
in the statute, the courts have held that a71 
individual seekinr. to inspect records rmst show 
sor-.e "le;i ti:;iate and specific purpose and not 
n~rely the gratification of i(lle curiosity" 
[''.o!:1.e Sontinel Co;inanv v. 3oustedt, 252 ~iYS 2<l 
10 (19t>4)]. 

Arparently, the Clerk in the Villa~e of 
Gtseto felt th~t your re1uest to ins~ect all 
de3.th records horde-red on the •·r.ratification of 
idle curiosity." 

In any case, I have collcd th~ 0e~artnent 

+/:::lv3 

o C lie al th or. your behalf. T~1c Dep.1rtr.,ent passes ses 
the ori~inal rccord3 of death since 18SO. It 
'\..::\ s su~;f,t>3tcd that yon request the records froTq 
th~ ~1c"'.1a r t,.1,en t • s ?eC i fy in;.• c1 s 1~a.ay de ta i 1 s as 
possihlc, includinJ at least the caunty and the 
years for w!,ich yoa are seekir.::!' the rr::cords. 
:\ lso, hy r\Jc;uesti~g th~ records fro~ the 
Je~art~ent. thci costs nny be less prohibitive. 
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The person whom your request should be 
addressed is: 

Mr. Joseph Sterzinger 
Department of Health 
Tower Building 
Empire State Plaza 
Albany, New York 12242 

I hope that I have been of some assistance. 
Should any further questions arise, please feel 
free to contact me. 

cc: Mr. Joseph Sterzinger 
Department of Health 

Mr. Bruce Phillips 

Sincerely, 

Robert .J. Freeman 
Je-puty Counsel 

Department of Health 

RJF:lbb 



Robert B. Tierney 

Robert J. Freeman 

H.R. 1984 

May 14, 1975 

H.R. 1984 (the Koch•Goldwater bill) seeks to 
protect personal privacy by regulating the practices 
of state and local government and co11111ercial entities 
with respect to maintenance, use and dissemination of 
personal information, which means any information 
t}ult 11describes, locates or indexes anything about an 
irl'dividual ••. or that affords a basis for inferring 
per1onal characteristics ... " [Section 3(2)). The bill 
would also permit individuals to examine records pertaining 
to them and to be notified of the existence, dissemination 
and uses of information pertaining to them, If enacted, 
a Federal Privacy Board would be created to oversee 
implementation of the act. In great measure, H.R. 1984 
is based on the Privacy Act of 1974 (P,L. 93•579), which 
applies only to federal agencies. 

Generally, the purpose of the bill is to provide 
safeguards for personal privacy pursuant to the following 
principles [sae Section 2(b)J: 

Personal information "should" [see Section 2(b)(l) 
through (S) and (18}]; 

not be kept secretly; 

not be collected unless clearly necessary; 

be appropriate and relevant to the purposes 
for which it is collected; 

not be obtained fraudulently or unfairly; 

•~ not b• used or maintained unless accurate 
and current; and 

not be collected by government except as 
expressly authori,ed by law. 
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Procedures ''should'' (see Section 2(h)(6), (7) and (9)) 
be adopted whereby individuals can: 

learn of information pertaining to them, the 
purposes for which it is recorded, and its 
u10 and dissemination; 

examine, correct, erase and amend information 
pertaining to them; and 

prevent information collected for one purpose 
from being used for another without their consent. 

Any organization which maintains, uses or dissem
inates personaL-information should assure its 
accuracy and prevent its misuse (see Section 2(b)(8)), 

I. H,R, 1984 in Relation to New York Law 

Existing Nev York law does not meet the requirements 
of H.R. 1984, There is no obligation to -account for disclosure 
of personal information or the collection, use and mainten
ance of personal information by agencies. 

New York's Preedom of Information Law [Sections 
85 - 89, Public Officers Law) became effective 
September 1, 1974, Like the Federal Freedom of 
Information Act (5 U,S.C, 552), the New York statute 
authorizes, but does not require, units of government 
to "delete identifying details" in records when 
disclosure would constitute an "unwarranted invasion 
of personal privacy." Neither statute requires that 
individuals be notified when information pertaining 
to them 11 disclosed. 

The Privacy Act of 1974 prohibits federal . 
agencies from disclosing personal information unless 
prior written consent is obtained from the individual 
to whom the information pertains, except under certain 
1pecified conditions (5 U.S,C, 552a(b)J. One of the 
excepted conditions relates to disclosure• made 
pursuant to the Preedom of Information Act [5, U,S,C, 
552 a(b)(2)). 

H.R. 1984, however, does not provide an analogous 
exception for disclosure made pursuant to state access 
statutes [see Section 4(d)(2)). Therefore, if H.R. 1984 
11 enacted, units of government in New York would be 
required to obtain written consent from individuals 
before records are made available, even when disclosure 
of information would not constitute an "unwarranted 
invasion of personal privacy." 
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Second, the New York Freedom of Information Law 
provides public access to "statistical or factual 
tabulations made by or for the agency" [Section 
88(1)(d)J. H.R. 1984 (Section 4(b)(2)(C)) provide• 
that: 

11 (N]o State or local government in collecting 
personal information shall •.. (c) make 
available to any non-State or local govern
ment person any atatistical studies or 
reports or other compilations of infonn.ation 
derived by mechanical or electronic means 
from files containing personal information, 
or no manual or computer material relating 
thereto, except those prepared, published 
and made available for general public use ... " 

Under the Freedom of Information Law, although statistical 
information may not have been prepared for "general 
public use," it is nonetheless accessible. Therefore, 
H.R. 1984 would abridge an existing right of access. 

H.R. 1984 requires that organizations disclosing 
personal information: 

1111.aintain a complete and accurate record, 
including identity, purpose and date, of 
overy access to any personal information in 
a •ystem by per1on1 or organizations not 
havinf regular access authority .•• " 
[Sect on 4(a)(9)] 

The Preedom of Information Law, however. provides that 
accessible records shall be made available to any person, 
without regard to status or interest (See Section 88(6) 
and attached resolution by Co11111ittee on Public Access 
to Records]. 

H.R. 1984 provides criminal penalties for issuing 
personal information in violation of its provisions 
[Section 10(2)). However, case law in New York has 
consistently held that a public officer is immune from 
liability when disclosures are made while acting within 
the scope of his official duties, regardless of the 
contents of the material [See, e.g. Cheatum v. Wehle, 
5 N.Y. 2d 585 (1959); Sheridan v. Crisona, 14 N.Y. 2d 
108 (1964); Kurat v. County of Nassau, 264 NYS 2d 126 
(1965); Follendorf v. Brei, 272 NYS 2d 128 (1966); see 
also Barr v. Matteo, 360 U.S. 564 (1960), regarding 
federal officials]. 
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II. Problems of Implementation 

Some of the provi1ions of H.R. 1984 are so broad 
or administratively burdensome that their effective 
implementation would be next to impossible. 

"Disseminate" as defined in H.R. 1984 (Section 3(4)) 
means "release, transfer or otherwise communicate 
information orally, or in writing, or by electronic 
means or by other means ... " While the phrase ''personal 
information" is defined (Section 3(2)) and is used 
throughout the bill, the dissemination sanction applies 
to any infomation. 

The scope of H.R~ 1984 includes personal infor• 
mation pertaining to foreign nationals residing in the 
United States or in their own countries (Section 4(a)(7)). 
Consequently, the notice requirements (Sections 4(e) 
and (d)] and the right to judicial review [Section 11) 
apply equally both inside and outside of the United States. 

H.R. 1984 would require that every organization 
notify each individual in writing of the nature of 
personal information in its possession and the expected 
uses of the information [Section 4(e)]. It is likely 
that these requirements would result in substantial 
expense and severe administrative burden. 

H.R. 1984 would prohibit tho use of social security 
numbers as a means of identification, unless authorized 
by federal law, except to the extent necessary for 
the administration of the social security program 
(Section 6(a) and (b)). In New York, several state 
agencies u■ e social security numbers for purposes ol 
identification. Alteration of their identification 
systems would result in unnecessary duplication and 
expenditure of time and money. 

Attachment 
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PRINCIPALS OF PRIVACY: AGENCY COMMENTS 

The responses of the eight state agencies that answered 
the Koch-Goldwater Privacy Survey ~ere rather diverse. In most 
in■ tances, the agencies reported that the ten "Principles of 
Privacy" embodied in the questionnaire (see attached) are either 
currently in effect or could be easily effected. However, a 
number of common administrative and technical difficulties in 
implementing the proposed act were raised by several of the 
agencies. 

A. Inability to Comply (see Column C) 

The Department of Civil Service reported that it 
would be extremely burdensome, if not impossible, to trans~ 
form its means of identification to a system keyed to 
something other than social security numbers (Principle 110). 
The Education Department noted that the use of social 
security numbers is a practical means of positive identifi
cation and that alteration of its present system would pose 
administrative and technical problems. The Division of 
Criminal Justice Services stated that legislation would be 
required to prohibit u!e of the social security number as 
an identifier. 

The Department of Health stated that the right of 
an individual to amend a record (Principle f2) would conflict 
with Public Health Law, Section 4176, which permits alteration 
of a vital record only under specified circumstances. 

The Education Department also stated that it could 
neither notify agencies or individuals to whom information 
had been previously transferred of removal of erroneous or 
irrelevant material (Principle fJ), nor could it maintain 
a record of all persons inspecting personal infonnation 
(Principle ts). In both cases, the Department stated that 
implementation of these requirements would be unnecessary 
and unduly burdensome to an agency which maintains nlllllerous 
types of records pertaining to thousands of individuals. 

B. Difficulty in Complying (1ee Column D) 

Effectuation of several of the principles would be 
technically or administratively difficult, although not 
insuperable, for some of the agencies. 
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Principle fl 

Generally, each agency currently permits any person 
to inspect and copy his own file. However, several 
agencies reported that confidential or investigatory 
information is not disclosed. 

Principle 12 

The Department of Social Services stated that infor
mation recorded on paper could easily be supplem~nted. 
However, technical problems would arise with respect to 
automated records, which of necessity must be brief and 
contain information subject to pre-defined limits (e.g. 
coding rather than narrative). 

Principle fl 

Several agencies stated that notification of removal 
of erroneous or irrelevant information to prior recipients 
of the information would create substantial administrative 
difficulties. The nepartment of Social Services stated 
that it could not appropriately respond because "irrelevant 11 

is not defined. 

Principle 14 

The Education Department would face difficulty in 
prohibiting disclosure of information to individuals other 
than those who need to examine a file in the performance 
of their duties. Currently, only confidential material 
in possession of the Department is withheld. All other 
records, including those containing non-confidential infor
mation relating to individuals, are publicly accessible. 

Principle IS 

Maintenance of a record of all persons inspecting 
personal information and their identity and purpose would 
present considerable administrative burdens to the Education 
Department and the Division of Criminal Justice Services. 

Principle 17 

The Education Department and the Department of 
Social Services noted that the result of a failure to 
provide information may be unknown, since it may depend 
upon the collection of other material. Consequently, it 
would be difficult to implement such a requirement. 
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Principle flO 

Prohibition of usage of social security numbers 
as a means of identification would result in administrative 
and technical problems for several agencies. 

Attachment 
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SUPPLEHENTAL AGENCY CO>t\lENTS 

1. Greater consideration should he given to state law and 
procedure. 

2. The requirement that one agency request information from 
another in writing would discourage interagency cooperation. 

3. "Law enforcement purposes" [in Privacy Act of 1974, Section 
552 a(j)(Z); in 11.R. 1984, Section SJ ls defined too 
narrowly. For example, it doe,; not include investigative 
reports of the moral character of an applicant for a 
professional license. These reports should.remain inacces
~ible to the individuals to whom they pertain. 

4. Maintenance. of records concerning the exercise of First 
Amendment rights would be prohibited unless within the 
scope of a law enforcement activity [H.R. 1984, Section 
4(a)(12)]. llowever, since First Amendment rights are not 
entirely clear, maintenance of some kinds of records might 
be unduly hindered. 

S. The proposed legislation would force government to keep and 
generate an inordinate number of records. Except in extra
ordinary circumstances, most material is either a matter 
of public record, is supplied by the individual, or is 
already confidential by statute or practice. 

6. There is no provision for conflicts of laws between the 
states. 

7. There are no standards governing further dissemination of 
a record after it has been released, 

8. There are no provisions foverning federal-state 
interstate exchanges of nformation. 

or 

9. The constitutionality of regulating in an area of tradi
tional state concern is questionable. 

10. There may be conflicts between the Family F.ducational 
Rights Act [P.L. 93 - 380 amended by Senate Joint 
Resolution 40] and the Koch-Goldwater legislation. 
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11. Individuals are statutorily prohibited from inspecting 
records pertaining to them in connection with information 
received through the State Employment Security Program. 
The program involves claims for unemployment insurance 
and applications for manpower services. 
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!-!ay 16, 1975 

Mr. l',latt.hew B. Clark 
Clerk 
Town of North Elba 
Lake Placid, New York 12946 

Dear Mr. Clark: 

Thank you for your interest. in complying with 
t.he Freedom of Information Law. 

There i9 no specific fern used for requesting 
records under the Law. Since records accessible 
under the Law should be made equally ava_ilable to 
any person without regard to status or interest [see 
attached resolution] neither his identity nor his 
reasons for seeking the records are required to be 
provided. 

Section 1401.6(a) of the regulations promulgated 
by the Committee state that: 

"Where a request for records 
is required, such request may 
be oral or in writing. How
ever, written request shall 
not be required for records 
that have been customarily a
vailable without written re-
q ue s t 1 

• [ s e e at ta ch e d] • 

Therefore, although you may require that requests 
for records not custoillarily available be made in writing. 
failure to use a prescribed fonn c~nnot be a valid basis 
for denial of ace es s. 
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In short, any request for identifiable records 
[see Section 88(6) of the Law] made in writing should 
suffice. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

I\JF /sd 

enc. 

Very truly yours, 

Robert J. Freenan 
Deputy Counsel 
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As I t:n:krstar:~ the facts~ yt.1n :11·c: an c;~:1loy(/(· 
or a school i..!istrict an1l o:i two n;::casi,:l;'s yoii ~.:n-;:; 
h:·.:::n den i ,:;,_l :icc1..:::ss t.o yuar p,!-rso:--;;c;l files. I:1 b1t:1 
inst :-tr.cc s ,. t ii-:- pe rso::nc 1 d:iT€.:'1:')i-fiiT1 c,l~to µr11\· L'. ,:• 
:! rcaso.1 Tc r t:l.c d~:: it 1. 

Thero is no ,p~clfic ri~ht of access to the in
::.,~nrn..1tio;1 scne::!lt i,, the Frcc"~or• cf I::ifo:::":-r,ti,F, L1t:. 
:,,,, ...... ,..r +L . .,_ ·L-. 1 • -~r•"<::;·•r••.n<e 1·1· •¥·,·, or. ,..,,..~.,..ss to re-or'-.( "'~'"'-' 7 ..,_,, ... , t' . - - • ~;.,~ -~· ;,.._ • ,,.,,,,!,,.~,. \_ ... ~ 
•.. ,,,,,,. .. ,-·11'ln')'1,, l)v 0~'7"'""' ,..,,•o,-·,.,;--,. o" 1-os• n"'e <»c11 ••~•~v, , . .,j,c:c 1 ~•••;· .,~,._,-,., , .... ,., •• 

:,rovisio"'.'1. i;, S>;?ctloa ~116 of. ti:c- !'>!uc:i.tio:, l.:r•, h''dch 
stP.tes t1·.,t: 

'·[~]he T~cords, hoo~:s anJ rn;12rs 
h~lor•n1'nn or .,,nn1·t~:~1·~~ ~n t'· ,,<..: •~~ '-, _,.I 1•\.. .• l < !,;. l.v ·· •· 

cffico of a11y officer of a scho~l 
,/.istri~:t n.r~ h{!rcl-•y ...l•;;:l:1.re,._'.. to 
b.:; the ~'lrcn:-r::v or' s~:c·\ ,Hstrict . . . 
r.n,J sh::111 bl¾ op.::n fnr i;1.spcct!0:-, 
by ~~y ~t:~li[i0J v~tcr of t:1c 
('.istrict ~1t all r,"'::1so:~.1!,1e l!n:.:rs, 
~-d ;:i.~1y s:_:::=':'. ,.-,.,:;,_,,,..,. r ~•:• :-::1!.c 
r:•l:1ies t':::•·rf•of." .. 

Th,;; ::rec-Jo:-->. of Inforr.:::tti0:~ L-'!~" ::ff,::.:t~ t'~t."' pro~ 
,·Isicn q'~Jt:.:>J .:i.l.•o\"e in s,:-vcr:11 ;:1ys. f.irst, tfic-
( -:,:-::::dtt..::,,:,; .oi1 ?ublic .\..:ccss to 7.;;•c•·_,rJs • ._,.;iic:t h;.s t7<J 
~·-'•' no•s1• 1 ·. ·1" J 1" tv- OF ">1..1 Vi a;i71·-• \'i tt, TC'-'.>''C t t" t••p, l 'l'cs· ·~-'J'",,', --·-. ,,,- • -· -~-. - ·- .,. " 
>.\s rcsolv:.",1 that info1T,ation :i.cc~~5i')1c u:~~'er the L:i"' 
':<tall be r,-i:lc cqu:1lly nv:til:1~11 :- to :u,y r0rso:1, Hith-
0·.tt rer,.::i.r,~ to statns o'.:." int1..~r<'::.t' [s-::-c rrtt~ci:,:;,J rcso~ 
l11tion]. T~ereforc, a person r~eJ not hen 'quJlified 
~otcr of t~c tlistricc·' to i~sp~ct n~d c0py rccorJ~. 
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s~cond, theri~ are four c.:it:::;·.Yri.rs of information 
to whic.t, the acces:::: pro\'i.s.?ons of t'.~:- L:1:; <lo not :tppl;' 
{Section 8.8(7)]. Thos::! cntcr,nrle::. i:-:.clw.k infornation 
that: is e:-:.c:1µt fror:. <lisc'tosur,:, by st1.t•1tc, co~fide;itinl 
infor;-;.atio1~ rclat.i:;1s; to cm 11~.·::rci~l enterprise ::.nd li~ 

• 'F. ~'ls""'l"l l 1~ . cr:ns1n!"(, .1,r. .. or::-:at.10•1 wrnc,t l-l' ,___1sc ose .... wou.,.c co:1st1-tutc 
,,,, u~•,orr 0 nt,~,t ~n,·• 0 1· ,.,. .• at: ""'"'T~"'"", -,rt"""ry •Ml s. < L.' - , •'-• ,,._ .L .LJ VH " !'"' :;,,,.,,_,._ l • \•'- • ~"-•h 

iPvestigRtnry files co~pllo<l for 1,~ cnforcc~e~t purposes. 
Lt ny or,inio:1, to tlc ext~nt t11:1t your person:H'l records 
do n0t contrd.n inforr:ati0n i::1cl·,v!~t1. wlt'ain tl-ic four 
categories, they ::;hcul.J. b•:; ::1.:1,.le r.v;;1 i 1;!1>1e to you.. 

Furt1,er 1 th•l' Cor, .. 1i ttcc: h:i~ p:-o::>.L!1 ~•.atc,l resu12. t ions 
to 1,;hic~; all units of govcrnr:-'.'at ~-:ith the st;1.t ... ", }.';1-
clu1.Hni; sc:~ool <listTicts ~ nnst :1,_~:·._:rz::. 'Rcl::v:i.:-,t to your 
.Lviuiry, t\0 reruL:1.tions provl,ic t 1:..::it: 

''[nJcniiil of :tCCCSS ,$'.1111 be in 
\··r1't'n·'" s;~;-,,.1'•1·.• t11·· ,-,.,,-~s"';1 t-i\Pc'l'•"-

, -~ •,·, s, .... - " ' ·-· ' ,., ~ - ~ '-'• '"'' - • " 

for anJ ~~vili~: the rc:t~0stcr 
of his ri:·:0.t to :10~'":.l to th; 
ind\vidi1~! or ho~y ~~t~blish~J to 
h••r •. ,,, ... ..,ls "{s""''"' -,.+.-,..,,c'·e\ ~_,.;.,. =jJ~., ••• .. .... f.\<.•• .,., 

C,..,,~-;tt'~.--. ».,,.,...,i--t-;,)"' - C,-,,~tlc,, ...... ·... -~ ., ... ,, ................ ,.:-, t ·•~<... .... . 

1401,7(h)]. 

I ho;,~~ th.it I !''l.Ve 1,ccn of sc~2 ~t::;sistn;.cc. S:Joa1C 
Rny ftirt:t~r qu~stio~~ aris~, pl~3~~ f~cl fr~~ to c,,ntact 

f\fficc of Cou,1scl 

~n'·ort J. Freeran 
:~•:·.1·.1ty Co~t:--:s,:.-1 



Nr. Michael HcNulty 
Supervisor 
Town of Green Island 
Green Island, New York 

Dear Mr. McNulty: 

, .. _,__,.__...,t<...;.."---.:lr-.,.t._.~ 

r~ cS C L;f)"'IY""',0(:, / i }J--1Ji ( ~ 

$:101 

May 16, 1975 

Thank you for forwarding a copy of the Town's regu-
1 ations governing public access to records. Generally, 
the regulations are in compliance with those promulgated 
by the Committee. However, the following raodifications 
are recorrunended: 

Section 2 

The duties of the records access officer should be 
nore specifically delineated [see Committee Regulations, 
Section 1401.Z(b)]. 

Section 3 

Although a written request gay be required for records 
not readily or customarily available, failure to use a 
prescribed application form c~nnot be a valid basis for 
denial of access. /my written requ~et for an identifiable 
record should suffice [see Committee Regulations, Section 
1401.6(a)J. 

Sections 7 and 8 

Both of these sections of the Town's regulations appear 
to envision what could be described as extraordinary circum
stances. Committee regulations provide that a response to 
a request must be Made no more than five days after receipt 
of the request, eRcept u.~der extraordinary circumstances. 
In such circumstances, the request must be acknowledged in 
writing, briefly explaining the reason for delay and esti
mating when production or denial will be forthcoming [Section 
1401.6(b)]. 
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Section 9 

The appeal procedure should be more precisely outlined. 
Committee regulations provide that a denial of access shall 
be in writing, stating the reason for the denial and ad
vising the requester of his right to appeal [Committee regu
lations, Section 1401.7(b)]. Further, the Town Board as the 
appeals body must inform the requester of its decision in 
writing within seven business days of receipt of an appeal 
[Committee Regulations, Section 1400. 7 (e); Freedom of In-
fonnation Law, Section 88(8)). 

Addttional Recommendations 

The Town's regulations do designate a fiscal officer 
who is in charge of conpiling and providing pay~oll infor
raation to the public and the news media [see Conmittce Regu
lations, Section 1401.3]. 

Also, please take cognizance of the public notice re
quirements as provided in Section 1401.9. 

I&~ enclosing a copy of model regulateons, which raay 
be helpful in ensuring compliance ,-1i th the Law and regulations. 

I hope that I have been of sone assistnnce. Should 
any questions arise, please feel free to call me. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



:-!r. Pat-.rick Fish 
Acting Counsel 
Department of Correctional 

Services 
State Office Building Campus 
A 1-b a-n y , :-r ew Y--0-r-k 1~ 2 2 6 

Dear \fr. Fish: 

~fay 20, 197S 

Mtx~fCb F-1::.G.S I 
Y\~C Drnrnc n f)~ 17 '-);\ 

=tf--du8 

On February 19, 1975, the Conmittee recc1.ved 
fror:i '.lr. Donnino a copy cf the :Jc;,:1rt,..wnt's 
regulations governi.ng pu1' 1ic access to records. 
Having reviewed the regul :1t ions, t:1e follo~·:ini 
r,10 di f i c ct ti on s :1 re rE.'Corn;, ~ nclc 11

,: 

SectioT'L 5.5 (b), (d), (e) ~nrl (f) 

Although Department regulations define 
sei..-eral categories of rec or-ls, neither the Frccdor.; 
of Information Law nor the regulations pronulgateJ 
by the Con1:1i ttcc define the tcr;-' "record''. 

"Inforf',;'ltion record " is de-fined too nar ·rowly 
in th::it it lists only five of the nine categories 
of records accessible under the Law [see Section 
~;8(1)}. Also, if the Bo;,.rJ of rarole is a governing 
body 1 11-inutes of its 1::eetings should he made a vai 1-
ah ls [.see Departnent Regulations, Section S.S(d)(4); 
Frccdo~ of Infor~ation Law, Section 88(l)(c)]. 

\fore over, the definitions of ''statistic al 
tahul at ion'' and "fr,cti.lal tabulation" r;1ay be overly 

. restrictive. In ny opinion, the intent of the Law 
is to gr~nt access to statistical and f~ctual material, 
rcgardlcs s of t':1e forr;,. in which· it appears on a 
printed page. Consequently, acce~s should not be 
denied on the ground that statistical or factual 
information has been compiled in a form other than 
t~hular [see also '-i'.arino, The New York Freedom of 
Infor~ation Law, 9 Ford. L. Rev. 83 (1974)]. 



Mr. PatTick Fish 
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Section 5.5 (c) 

flepartmont regulations ~,:•n'1it access to 
p1.yroll infor,:rn.tion (i.e. nar:i.c, .:i.rldress, title and 
salary) pertaining only to officers of the UepartBent. 
For all other eMployecs, only titles and snlsries 
arc accessible. 

~cction 88 (1) (g) of thC' Lau provitlcs that 
1Jayroll infoTnation relatin~ to ''every officer or 
c1'\ployec of an agency except off ice rs anJ c~:1rloyees 
of the state lc1w cnforce!:lcnt ag~nci<~s'' shall be r:iade 
available. Since the Departr.:ent. Jrlight in sm1.c 
respects be co,1siderc<l a n1aw enforccr:0nt agency", 
p-erhar)s O!!lY -the titles :1.n.d salari-Js of sone enplovees 
shoul~l be disclosed. f\s,;ist:rnco:. E'ifht be provide,/ 
by Section 1.20 (33) of the Cri~innl Procedure Law, 
w:1ic:: includes in its dcfinitio:1 of ":Je:1cc officer": 

'' (b) \n c1.ttcn.Jnnt, o:r ::m of ficinl, or 
~•uard of :1ny state- p1·ison or any 
pcn~l corr..,.ction1.l institution ... •· 

. ' ( i.) 

S~c-l:ion 5.15(1,) 

\ ~) 9. TO 1 C O ff i C c T Or Ha :r r :J n t O f f i C CT 

in the dcn'.1tt~cnt of corr2ctiorral 
scrvicPs. ,. 

T1:c 1 ·c:uyrcnt index" referTC"J to in the 
Der;:1.rt.,:1ent Tq~ul~tions pertains o:-1ly to J.ccessihlc 
records. Howev~r, Scctio-:i. 88(,i) of tho L.qw pTovidcs 

. ' ' 11 . . ' ' · 1 1 1 t1111t C;l.Cj1 pgcncy s;.;:L T'1'11.Ilt::nn ::l]H.l r.:;:iKC' av~ll ,10 C 
a ~llrrcnt list bv s:__11,jc-ct r:~1ttcr '"of :n~v recor,ls 

. ., - _....,;_,1_ 

which sl11.ll "be pToducccl, f.ilc,l or first Le-rt or 
pronulgateJ " (e-:·1ph.::is is r1 ddeJ) aftr-r S0ptei'1her 1, 1974. 
t'iithout reFercnccs i;1 the ind0x to all Dcp:ntr::ent 
rccorJs, the ability to sec~ rccorJs as well as the 
right to a~peal n denial of access woulJ be construc
tively abridf("cd. 



Mr. Patrick Fish 
Page -3-
Hay 20, 197S 

Sections 5.20 and 5.25 

These two sections, de~lin~ respectively with 
health rccorJs and identification rccords 1 a?pcar to 
be in conflict ,.,;ith the reg11lations pror.mlgated 'hy 
the flcp:1-rtnent prior to the enacti:1cnt of the Freedo'."1 
of Inforrrntion L:rw. The tivo provisions specify the 
a.~encics and individuals which have a rifl1t of acces.s. 
Ho,-;-c1.~er, Sect ion 51.14 (a) of the rublish~d regulations 
of the Department states that: 

"(T]he folloHing d:-it::i rcgarJin7. inr:iates or 
parolees may b~ pTnvided: nane, a~e, 
bi rtl1 place, city of previous residence, 
physical description, conqitncnt inforna
tion., cri1-:iin,'.ll record, institntio:1~ to 
whic~ cor™itted, institutional assignments 
an<l behavior, state of ~encr.'11 health, 
cause of de~th, nature of injury or criticc1.l 
illness, and actions reg~rding sentence or 
release." 

The lo.nf'.uage quoted 1,ia:-:8s no reference to the 
categories of individuals to who~ the information nay be 
provideJ. Since several other provisions relating to 
<lisclosurc of infornation pertain to rnonbers of the 
ne1,:s J:!cdia only [sec e.g. ~ections 51.11, 12 and 131, 
prcstff!'.1.bly Section 51.14 pertains to any person seeking 
the infornatio~ described in that provision. 

Sectiori. S.3S 

:lepartne;it. regulations st~te that re(luests shall 
be ansh·crcd ''within a rcason.1.ble peTiod of ti17'e." It is 
likely that in nost instances this st::mdard woul<l comply 
with Co~i"itt()f' regulations·. Howcve1·, it should be notell 
that Co~nittce regulations require that a response be 
made within five days, exce~t un<l~r extraordinary circum
stanc0~, in ~11ich cnse t~c ~e~~rtrrnt must acknowledge 
the re1uest in writinr. includi;i;? a brief explarni.tion 
for th~ del3y and an esti~ate of the date production or 
denial will b~ forthcomi11~ [ConMittee Regulations, 
Section 1401.6(h)(2)]. 
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Section S.40 

Unless estahlished by law, rule or regulation 
prior to Sept~raber 1, 1974, a fee cnnnot b~ charged 
for a certification ~a<le oursuant to the Freedon of 
Information L.1.w [Co;:.ni ttcc P,e~r:ilations, Section 1401. 8]. 

Section 5.4S 

First, a pcTson appealing~ denial need not 
state the reasons for the d•~nial give;1. by the Departnent. 
Second, the Corimissioner r1ust deci<le the appeal in 
writing within seven busin0ss ch1.ys of its rccci.pt 
[sec Com~ittcc Regulations. Section 1401.7; F~ee<lon 
cif Inforgation Law, Section 88(8)]. 

The D1.:parti';"!Cnt r:mst designate a recon1s. access 
officer and fiscal officer pu-rsuant -respectively to 
Sections 1401.2 and 1401.3 of th~ Corniittce regulations. 
Also, please 11ot0 the public notice requirer::cnts as 
contained in Com~ittcc regul8tions, Section 1401.9. 

T a!1 enclosi~1g copies o:E the Corimittee rciulations 
and nodcl re_r;ulations ,..:hic1) n1y be helpful in cnsurin~; 
cor>•pli.i.<1ce \,:ith the f·r-:~dor; of lnforr1n.tion Law. 

I hope that I h2vc been of sane assistance. 
Should any ~uestions ·arise, ;lease .feel free to tall 
me. 

Enclosures 

RJf:lbb 

Sincerely, 

pr,r,ert J. Freer.an 
I'eputy Counsel 



:-Ir. Rich:ud E. De-Petris 
Town .'\ttorney 
Town of Southanpton 
Town ~!all 
Hampton Road 
S th t '.! r \! ,_ 

OU 8i.'.p on, .,Cl~ 10rr, 

Dear :Ir. DePetris: 

~ruy 21, 1975 

11968 

Thank you for forwarding a copy of the 
regulations gov0rning public access to records 
n.dopte<l by the Towi1 of South,~;.;pton. Generally, 
the Tmn1.' s rcguin.ti.ons ar,~ iP. accord with those 
pronulg~tcd by the Con~ittee. 

I have but ti,,-10 conmen ts to offer. Fi rs t, 
the Tow11's regulations do not provide any tiRe 
limi tatiorrs for rcspon<linr, to a requcs t. Conni ttee 
regulqtions hold that offici~ls sh~ll resp~nd 
''pron!>tly'' an<l within five days of receipt of a 
request except in "extraordi,1.ary c:i rcn;:istancc.s" 
[Section 1401.6(b) (1)). Ia such. circw·1stn.nccs, an 
offici2.l rnust ackno'.dedge the rccci;>t in writing, 
briefly explaining the rc3son for the delay and 
es tirin t in1~ tht~ .da tc when ~Ho duet ion or denia 1 will 
be forthc;min~ [Section l~Ol.6(h)(2)]. 

Second, other than providing: for updatin~ 
of the subject ratter list [Section 1401.Z(h)(l)], 
the Cownittec has not yet _adapted rules or repula
tions with rcsnect· to the list. To date Section 
88(4) of the Freed.or.i _of In.formation Law provides 
the only substa:1tial direction regar~ling the 
subject matter list. 

I hope that I have been of sone assistance. 
Should ~ny questions 3rise, pl~nsc feel free to 
cont:ict PC. 

RJF:lbl.i 

Sincerely, 

Robert J. Freenan 
Deputy Counsel 



Mr. Le~is C. DlStasi> Jr. 
La•,; Of £lees 
St.c-\.;art T~ Sch;:ntz, P. C. 
5~7 Hilton Avenue 
High] .:mJ, Ne;; Yo1,k 12528 

Ueo:r ~-:r. DiSt::..si: 

May 21" 1975 

As you h3~e <lescrihcJ th~ facts, a requ~st 
has !)~c;·t nade for tho. na:r.es of possible viol3tors 
of zo~ling o:rCin2.::iccs and inY1.~sti~atory rccorJ::: 
rc&;.ardinr,_ possible violatio;,.s of zo:1.in;; ord.in;.,nc~s 
in ross0ssion of the T1Y:J:1 Zonhtg InspcctoY~ 

rni:1z~r Ss:ctlon 268 of ·To·:n Lat~·, z 1·0~·:n In:~pector 
rnn.y b~ investc,l by the To,,n ltoc1rd with outhori ty 
to c::.forcc its huilJing cu3.c 8.n<l :o:tiPg ordlt!.Dnc(':S 
by instit~ting procc~Jinrs to enjoin violnt~r5 (Willets 
v. Qu_'.:tto, 225 I~YS ZJ 3Cl (lti62)]. ~ 

/..s such, th2 recor\~s in question in possessio:1 
of th,: 7.oni1\;; lnspector P,3.)' be conside1·cd "investi
gatory files co:-.pile<l for Lr..i onforcc;,;,.::nt purposes*., 
'rhe:r-:::for(', the nccess pr,n:isions 0£ the Frcc-.\o:,i of 
lnf0:i;-,;·1tion La·.; [Section 3J(l)J clt1 not appl)' [scf" 
Scc.t:0:1 S.S{7) (d)], and t':· .... :0:-1.ing lns;,cctor nf>;;-J not 
disclo~c investi&atlve •~~tcrial. 

Kith reg37d to privacy, Sectioa 63(3) of tlac 
Frc-1.:~lo.1 of ln:fcr;1.1.tion L:1,; :,'.ives ~Uscrc-tion to i:.urtic
ip:i1 officials to •·delete i,:'!'-ntifyip:r, dt::t:::ils'' fn.•::t 
reco--·,;l:-; fhc disclosure o:: w!",_ich --;~·oul<l constitute un 
J..m~•·:,r!·:,r~ted inYJ.sion of p;rs◊nal privJ.cy. ThcT,::fore, 
.f ' ' ' 1 f ' " . l ,. l · 1 1n tne JU~g~~nt o tne ~oa1ng nspector oLSC o~ure 
of n:,;;;?s of po3.sihle viol,2.tc-rs w::mlJ result in z.n 
tmwarr:tnt~d inva.:,ion of !J::.---::scr:.:i.l privacy, the 112.ne:; 
cay be \dthheld. 
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I hope t:1:at I L.1.ve ~,:;er: of so:.w assistance. 
Shoul(l any further qu:Jst:ians a.rise, ph~~Lsc feel free 
to call ne. 

RJF/sC: 

Very truly rours, 

:Rr:>)~r t J. Frce::ian 
11::puty Counsel 



Mr. Frances S. Ba.mes 
Clerk 
noard of Legislators 
Belmont, New York 14813 

Dear Mr. Barnes: 

May 21, 1975 

Thank you for forwarding a. copy of Allegany 
Cow1ty 1 s regulations governing public access to 
records. Having reviewed the regulations, the 
following nodifications are recommended: 

Sections 1401.2 and 1401.3 require that the 
records access and fiscal officers be designated 
by name or job title and business address. Similarly, 
Section 1401.7(b) requires that hhe appeals officers 
be identified by name, title, business address and 
busin~ss telephone number. 

The duties of the records access officers 
should be more specifically delineated [see Committee 
Regulations, Section 1401.Z(b)]. 

County regulations should include provisions 
regarding the locations where recodds are nade avail
able [Committee Regulations, Section 1401.4] and 
the hours during which records may be inspected and 
copied {Conmittee Regulations, Section 1401.S]. 

County regulations do not include time limits 
for responding to requests. Committee regulations 
provide that a response shall be made promptly and 
within five days, except under extraoddinary circum
stances. In such circumstar1ces, the official must 
acknowledge the request and include a brief ex
planation for the delay and an estimate of when 
production or denial will be forthcoming [see Section 
1401.G(b)]. 

K -
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The appeals procedure should be more precisely 
outlined. Please note that a denial of access must 
be in writing, stating the reasons for the denial, 
and advising the requester of his right~~ appeal to 
the head of the agency [Committee Regulotions, Section 
1401.7(b)]. FurtheT, the head of the agency or his 
designate must inform the requester of his decision 
within seven business days of rec~ipt of the appeal 
[Cor:uni ttee Regulations. Section 1401. 7(e); Freedom 
of Information Law, Section 88(8)]. 

Also, Section 1401. 9 of the Coruni ttee regulations 
prescribes public notice requirements to which all 
agencies must adhere. 

I am enclosing a copy of oedel regulations, which 
may be helpful in ensuring compliance with the Lm.i 
and regulations. 

I hope that I have been of some alsistance. Should 
any questions arise, please feel free to contact me. 

RJF/stl 

enc. 

Very truly years, 

Robert J. Freeman 
Deputy Counsel 



~,[r. Gilbert Harwood 
Counsel 
DepartMent of State 
162 Washington Avcnu~ 
Albany, ~:ew Yo-.rl: i-2-231 

Dear :lr. Harwood: 

)!ny 21 • 197S 

\ "-\.JJt' \ t::: 1.J '<-G b "2.. / 

~GCD N1 ff\ c._, f\D-'\_ I { 6/ s,.J 

Thank you for forw:1rding- a copy of the 
Departrrnnt' s rcq"!ulations ~overning: pnhlic 2cccss 
to records. :raving reviewed the rcr,:ul!lt. ions, 
tho followinp modifications ~re recorn~PnJed: 

144.2 

Departwcnt rc~ulations proviJe for an 
index listin~ ~vailable records. However, Section 
88(4) of t:1e Frecdol'l. of IJ"'.forr:i:ttioa Law directs 
agencies to co-::-:1pile a list by subject Ratter of 
"~n_y records whi.ch shall be produced, filed, or 
first kept or pro::mlgated" (e,Jph.:i.sis ad<lcJ) after 
the effective date of the Law. By n-1king 
reference in the list only to accessible rP.cords, 
the nublic is unable to know of the existence of 
othe~ records nnd thereby co~lcl be constructively 
denied the right to appc:tl a denial of access. 

Section 1401.S(a) of the Com~ittce regula
tions provides th".-t requests for records shall be 
,acccptecl during all regular 'bns iness hours. 
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144.S 

Department regulations should include the 
names or job titles of the <lesi[nate<l records 
access officers for each division. Further, the 
responsibilities of the recor-:1s access officer~ 
should be more specif.icri.lly d.elineaterl [se-e 
Comnittec ?.cgulations, Sectio.:1 1401.2(a) and (h)J. 

144.6 

The requircnent th..J.t a person requesting 
records provide proof of identity when inspecting 
an ori~inal .record may be reasonable for the 
purposes of s ecl!ri ty. Hm•;'evc:r, s incc- the Cor.u:li ttce 
has resolved that records ~cces5ible unJcr the Law 
shall be made equally available to any person, 
without regard to status or i~terest, fnilure to 
provide identification cannot he a vali<l ground 
for denial of access when physical security of the 
records is not a consideration [see attached 
Resolution ;rnJ Section 88(6) of the Frcedoi:l of 
Infor~ation Lawl. 

144.13 c1.nd 144.14 

T~tese sect ions of the Departsent re ~ula tions 
deal vi th rthnt 1,d~ht be considered "~xtraor-din.J.ry 
circunst1..nces." In this rcr-ard, Cor.,mi t tee Tcgula
t ions !Hovidc thn t requests,, s h2. l l he ansHerca' 
pror1 :1tly, and that except under f'Xtraordii1~ry 
ci -rcu;:1stanccs, resnonscs shall be y:iacle no r.rnrc 
than five working ~ays after receipt of a request. 
lfuen extraor<lin~ry circunstances arise, the 
offici:~l riust c1.ckno1,;ledge the re(luc-o;t in writing, 
briefly explain i nb the re 'lS0:, for the dcl ay and 
estinnting wh~n pToJuction or dcni3l will be 
fo1·tl1cc·-1 i np: [ s cc Cor.•qi ttec-- ~e r'.t1l 'l t i0ns. SC"c ti on 
1401.f:(b)]. 

144.16 

The resronsibilities of the Depart~ent 
•regardiny denial.s of access should be nore rreciscly 

tl . 1 F 1 t • 1 1... • • • OU lT'.Cl,. or exc1.r:ip e, a Z,E';1],1. IBUSt L1 C 1n wr1t1ng 
stating the reasons therefor. Also, the person 
des i~n::i.ted to hear appeals nus t in [on11 the appellant 
of his Jecision within seven business <lays of 
receipt of the Rppeal [sec Co~nittee Regulations, 
Section 1401. 7 (b) through(e)]. 
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Additional Recommendations 

Department regulations do not provide for a 
fiscal officer who is responsibJc for conpiling 
an<l providing nccess to payroll infor~ation [sec 
Frecdo~ of Infornation L3w 1 Section BS(l)(g); 
Committee Regulations. Section 1401.3]. 

Also, please t2kc cornizancc of the posting 
rcqui Tenen ts as requi rrd by Section 1~01. 9 of the 
Committee rerulations. 

I am enclosing copies of Committee regulations 
and nod.cl regul~tions, which r:iay be helpful in 
ensuring the Depart~ent's coP,li~nce with the 
frc-ed0m of Info-rm-a-t ion Law. 

I hope th:i.t I hnvc been of sor1e assistance. 
Should any questio,s arise, please feel free to 
call me. 

rnclosurcs 

RJF: lbb 

Sincerely, 

Robert J. Frc0man 
Deputy Counsel 



Kenneth v:. Kitzinr:0r, "Lsq. 
Attor:H~Y at L1w 
16 5 ~-[crTy:1on t Drive 
Cheektowaga, New York 14225 

Dear ~1r. Kitzinger: 

' 1ay 21, 1975 

6· l \-~., ~ \~ ·h-- .le__{ 

-:tf-~(3 

Th .:rnk you for your interest in cor:plyinr 
with the Preedom of InforDation Law. 

The public notice provisions in the regulations 
promulgated by the CoMmittec do not require an 
agci1cy to publish its TC r,ul.1tions in a newspaper. 
Section 1401.9 states th::=it each agf.:'ncy 

''shall publicize by posting in a 
conspicuous location wher~ver 
records are kept and/or by 
publication in a local newspaper 
of general circulatio~: 

(a) The location ~here public 
records shRll be n~de 11.v~il
able for inspection Rnd 
copying. 

(b) The na.11c, ti tlc, business 
address and b,tsJn.ess telephone 
nu2bcr of the des i:~nated 
records access officer and 
fiscal officer. 

(c) The right to appeal by any 
requester denieQ access to 
a yecord for whatever reason 
and the name and business 
address of the peTson or 
persons or bodv to whoM an 
ap?eal is to b~ <lirccted." 
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Consequently) if the Fire District publicizes by 
posting in the manner described above, there is no 
additional requirement that the snme information 
be publ ishcd in a ncwspn.peT. Further, if the 
Fire District chooses to olace a notice in a 
newspaper, the notice ncc~l not include the 
rcrulations as a whole, hut only the information 
prescribeJ by Section 1~01.9. 

The use of Fire ry1~trict officials' home 
addresses and telephone nur.bers may be avoided if 
indeed there is a person availnhle at the Fire 
District office to accept telephone calls and 
transmit messages to the appronriatc officials. 
Please note, however, th1t when records aTe 
requested, a response rnust be n~dc pronptly and 
within five working days of receipt of the request, 
except undcT extraoTclinaTy circu,nstances [see 
Coraraittce Regulations, Section 1401.6(b)(l)J. In 
s~1ch ciTcunstancl."s, the request must be acknoh'led,r:cd 
in writi~g breifly explaining the reason for the 
delay and estin2.ti,1g the date ,iheTJ. production or 
<lc11ial will be forthco~inr [see Connittee ~egulations, 
Section 1401.6(b)(2)]. 

Section 6 of the Fire nistrict re~ulations, 
regarding denial of access, should be mo~e precisely 
delineated. Most important, a denial of access nust 
be in wTiting stati~g the reasons for the denial 
[Conrnittee Rcgul3tions, Section 1401.?(b)], and 
the Chai n7ian o-f th~ Board, as the appc:als officer, 
nust inforn the a~pellant of his decision within 
seven business da~s of receipt of an appeal 
[Co;r:mittcc R<::·fulations, Sect.ion 1401.7(c:)J. 

I an1 enclosing a copy of model regulations 
which may be helpful in ensurin~ compliance with 
the FreedoP of Information Ln, and Co!"1Pdttcc 
rerulations. 
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I hope that I h3vc b~en of sonc assistance. 
Should any further questions arise~ please feel 
free to contact ~e. 

Enclosure 

RJF:lbh 

Sincerely. 

nobcrt J. Freeman 
De;-,uty Counsel 



?•lr. Ed..;ar<l W. Norton 
General Counsel 

~-i a y 2 1 , 1 9 7 5 

New York City Housing Authority 
250 Broadway 
New York, New York 10007 

Dear Mr. :'lorton: 

~'tx_-:incD Q.';-_, &.s/ 
·i t=.G:21-Y) ,Y·,~:,r\ ~~n O •\s 

Thank you for forwarding a copy of the 
Housing Authority's regulations governing public 
access to records. Having reviewed the regulations, 
I offer the following reconrnendations: 

Section II A 

The list of disclosoble records in the 
Authority regulations includes eight of the nine 
categories made available by Section 88(1) of tho 
Freedom of Information Law. If this format is to 
be used, all nine categories should be reflected, 
including Section SB(l)(h), which ~rants access to 
final determinations and dissenting opinions of 
members of the governing body of an agency. In 
addition, please note that Section 88(5) requires 
that a record of votes be conpiled and made 
available to the public. 

Sections II A (7), II C and III C 

Authority regulations wonld enal'le only bona 
fide members of the raedia to gain access to payroll 
information. However, the Conmittee pursuant to 
.its advisory authority [Section 88(9)(a)(i)] has 
resolve<l that inforraation accessible under the Law 
"shall be made equally available to any person 
without regard to status or interest 11 [see attached 
resolution]. Further, Section 88(10) preserves 
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existing rights of access granted under statutory 
or decisional law. With regard to payroll informa
tion, case law established a right of public access 
prior to the enacthlent of the Freedon of Information 
Law. In Winston v. !,1angnn, the court held that: 

"The na1r.es and pay scales of ..• 
employees, both te~porary and 
perRane~t. are natters of public 
record and represent i~portant 
fisc~l as well as operational 
inforDation. The identity of 
employees and their salaries are 
vital statistics kept in the 1no11er 
recordation of denartmcntal 
functioning and a~e the primary 
sources of protection against 
cnploy~ent favoritisu. They arc 
suhject therefore to inspection. 

The enployces hone addresses, 
ho~ever, do not carry the sane 
priF.~ facie public importance an<l 
unless a spacific 'private' need 
is shown for thent they need not be 
disc 1 o s e d P [ 3 3 S ~-:Y S 2 d 6 5 6 , 6 6 2 
(1973)]. 

Consequently, payroll inforrn.:ttion shouJ.tl be r:1adc 
available to any person, as the regulations promulgated 
by the Conmittce so provide [see ConMittee Re~ulations, 
Section 1401.3). However, since Section 88(1)(g) of 
the Freedom .of Information Law does not specify 
which address, hor:1e or business, shall be made 
av3ilablc, you may in your discretion furnish either. 
If in your judgnent. disclosure of enployces' home 
addresses would const i t.utc an "um;arranted invasion 
of personal privacy" [see Section 88 (3) of the· Law], 
the business address may be provided. 

Also, Authority regulations [Section III B (c)] 
provide that payToll rccortls "mcty include one or moTe 
of the following: nar.1e, address, ti t1 c and salary ... " 
Houever, Committee regul::itions. which have the force 
and effect of law, provide that na~e, address, title 
and sqlary sh~ll be provided, except in the case of 
la1,: enforcement officials. 
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Please note th3t members of the public seeking 
payroll information cannot use the form prescribed 
by the Cor.iptroller (AC-37 5) or the Authority (:'ff CHA 
Form 005.007), since both forns require certification 
that the applicants are bona fide members of the 
news nedia. 

Section II E 

If the regular business hours of the Authority 
are 10 a.m. to 4 p.M., Authority regulations are in 
compl ia.nce with those pror.mlga ted by the Cammi ttee. 
Otherwise, Section 1401.S of the ComP.ittee regulations 
provides that requests shall be accepted during all 
regular business hours. --

Section II F (b) 

\'!ith respect to oversize pages, Autltority 
regulations provide that the fee shall be based upon 
the actual cost including "adnin.istrativc costs." 
What are "administrative~costs"? Section 1401.8(c)(3) 
of the Conmittre regulations provides that the fee 
in such instances 

''shall not exceed the actual copying 
cost which is the average unit 
cost for couying a record excluding 
fixed costs of the agency such as 
opera.tor salaries'· [cnphnsis added]. 

If the 'adoinistrative costs• · are reflective of 
"fixe1l costs of the agency·•, the Authority's regula
tions are inconsistent with those adopted by the 
Cor.u1ittee. 

Section III A 

r\lthough an agency n:iy require that requests be 
1imde in 1ffitinp: [see Conmittee Regulations, Section 
1401.6(n)], failure to use a prescribed forn in 
making a request cannot be n valid ground for denial 
'of access. Any request for identifiable records 
Jtiade in writing should suffice. h"hen such :i written 
request is received, the records access officer ~ay 
find it expenditious to transfer the infor~ation in 
the request to the for~ used by the Authority. 
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Section III B 

Authority regulations contain no specific tine 
limitations for responding to a request. Committee 
regulations provide that a response shall be made 
"promptly" and within five working days, except under 
extraordinary circu~stances. In such circunstances, 
the request must be ac~nowledged in writing, briefly 
explaining the reason for the delay and esti~ating 
the date when production or denial will be forthcoming 
[see Con~ittee Rer,ulations, Section 1401.6(b)]. In 
addition to extraordin~ry circunstances relating to a 
volur-1inous request or a large nw"lber of requests, 
the provision dealing with "Conditional Approval 
Pending Reveiw'' [~uthority regulations, Section 
111 B (2)(c)] ~ight appro,riately reflect an 
extraordinary circumstance. 

It should also be noted that failure to respond 
as provided by Section 1401.6(b) of the Co~mittee 
re~ul~tions may be dee~ed a constructive denial of 
access (see CoD~ittee Regulations, Section 1401.7(c)]. 

Section II1 B (2) 

The duties of the records access officer 
should inclu<le the requirement that, on request, he 
must certify that the Authority is not a custodian 
of the records or that the records of which the 
Authority is a custodian cannot be found. 

Finally, please take cognizance of the public 
notice and posting requircnents provided in Section 
1401.9 of the Co~mittee regulations. 

I an enclosing n copy of ~odcl rcrulations 
,,hich may be helpful in ensurini your conpliD.nce 
with the Frec<loM of InforMation Law. 

I hope that I have been of some assistance. 
Should any questions arise, please feel free to call 
me. 

Enclosure 
RJF: lbb 

Sincerely, 

Robert J. Freenan 
Deputy Counsel 



~fay 21, 1975 

~tr. Carl W. Petersor";., Jr. 
Hancock, Estabrook, Ryan, Shove & Hust 
Counselors at L~w 
One ~iony Plaza. 
Syracuse, New York 13202 

nc,1r ~-Ir. Peterson: 

Public access to the cri~inal dockets of 
Justices of the Peace is govcrne<l by Section 
2019-a of the Uniform Justice Court Act. 

In relevant part, this provision states 
that the justices 1 criDin~l docket 

"shall be at all tines open for 
inspection to the pu½lic. Such 
docket shall be ar.d rer-,ain the 
property of the villag~ or town 
of the residence of such justice, 
and at the expiration of the term 
of office of such justice shall 
be forthwith fi. lecr' bv hira in the 
office of the cl~rk ~f such village 
or to,m, provided, however, that 
if stich dockets are trans ferrc-d 
purs~nnt to section twenty hundred 
twenty-one of the u~iforn district 
court act, the responsibility for 
such dockets by th~ city, village 
or town shall cease and they shall 
be the property of the district 
court to which they are tro.nsfcrred. ,, 
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There arc sevcro.1 public offices which nay 
have possession of certificates of conviction. 
First, if the issuance of the certificate predated 
enactment of the Criu inal rroccdure Law, the 
certificate is in possession of a county c1crl. 
Since the passage of the Crir.1 inal Proce;lure Law, 
the Attorney General, in an infornnl opinion, 
stated that it is no lon~or necess3ry or required 
for j us t i c e court s to f i 1 e the cert if i cat c s ,~· it h 
the county clerk [1972 Ors ,r\tty Gen June 12 
(infor~al)]. Second, if a justice is no longer 
in office, and the certificates w0rc issuc.J after 
cnact1'.icn t of the Cri.1::in::i.l Procedure l,;}\-,r, the 
certificates arc in posscs~io3 of the town 
c 1 e T k . Th i rd ~ i f a j us t i c c i s s t i 11 in o_f £i c e , 
he h~s µos:;ession of the certificates as "·ell as 
the crini.n:11 docl:cts, And fourth, if a p.'lrticular 
justice court is p;1rt of a district court system 
[see Section 2021, Uniform District C'onrt Act], 
the insticc's criir:.in:il docJ..ets and certific;itcs of 
conviction are in possession of the clerk of the 
di3trict court. 

I hope that I have been of sonc assistance. 
S}toul<1 any further questions .arise, ple:isc fee 1. 
free to contact mo. 

RJF:lbb 

S:incercly, 

Robert J. Free~an 
Deputy Counsel 



Mr. Iloward L. Dorlnn<l 
Records Access Officer 
Ter.tpo,ary State Conf.lission 

to Study the Catskills 
ReXl'T:CTC Park 
Stamford, ~cw York 12167 

Dear '!r. Dorland: 

May 23, 1975 

A~Prc.D K6(,-,S) 

h ~ {_ enJ I-,:::-n i>~-;7 i·n ~ 

Thank you for your interest in conplying 
with the Freedom of Information Law. I apologize 
for the delay in communicating with you. 

On Septenbcr 19, 1974, the Co~nittee received 
a copy of the Cor1r...ission' s regulations governing 
public access to records. At thnt tiue, the 
Cor.1mi tte~ ,..,:i.s unable t.o of fey advice or cor,,rr1.cntary 
with respect to your regulations bec~use official 
Conmi t tee reguL.1 t ions had not yet been adopted. 

As you know, the Conmittec has since pronul
gatcd regulations, w~lich have the force and effect 
of law. Having reviewed the regulations adopted by 
the Comoission, the following modifications are 
recommended: 

Section III 

Alt hou~h an agency !'1ay re '1 ui TC that re11ue st s 
be made in writing, failure to s~bnit a request on 
a prescribed form cannot be a valid ground for denial 
of access [see Com~ittee Regulations, Section 1401.6(a)]. 
Any request for identifiable records made in writing 
should snffice. 
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Conmission regulations stc'l.te that the "right 
to Bake a request shall be limited to adult indivi<luals 
c.cened to have a reasonable right to such information.·• 
!1owcvcr, pursuant to its statutory authority to advise 
[Freedom of Information Law, Section 88(9)(a)(i)], the 
Co~nittee has resolved that records accessible under 
the Law "shal 1 be ;-;iade equally av::i.ilable to any person• 
without rep:arcl to status or interest" [sec attached 
resolution; also Frecdo;-:1 of Information La'.•/, Section 
88(6)). 

Althourh your regulations rnay provide that a 
response to a request nu~t be made within three working 
days, Co;;1ni ttce re;;ula tio:ns permit as long as f:i.ve 
working days to respond to a request, unless more time 
. ~ d d ,. • [S t· 1s necac ue to extraon.,J.nary c1rcu;:-istances ec .1on 
1401.6(b)(l)]. In such circumstances, the request 
must be ncknowlcdgcd in writing, briefly stating the 
reason for the delay ancl estiTI'.nting the date \~hen 
production or deniill will be forthcor:i.in~ [Co!:irnittce 
Regulations, Section 1401.6(b)(2)}. 

Section IV 

1n,en a request is denied, the reasons for the 
denial nust be stated in writing [C08Qittce Rogul~tions, 
Section 1401.7(b)J. 

Subject ~•l0.tter List 

The Conraission's subject matter list pertains only 
to records avail:'lble for inspection. However, Section 
88(4) of the Law states that the list nust make reference 
"by subject natter," to ' "a!1y recorcl.s which shall be 
pro(!uced, filed, or firs ·t Kept or rronulgatcd ' ' (er:1;Jhasis 
added) after the effective date of the Law. 

Once again, I :ipolo':,:izl' for the Jel.1y in responding 
to your initial letter. 

I hope that I have been of so::e assistance. 
Shoul<l any questions arise, please feel free to contact 
me. 

At tachi:-:en t 
RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



( 
\ 

' ., 

Ms. Charlotte H. Fuchs 
Secretary - Treasurer 
Arnold Road, Box 246 
Preston Hollow, New York 12469 

Dear Ms. Fuchs: 

May 23, 1975 

Your letter of May 17 addressed to the Attorney General 
has been forwarded to the Committee on Public Access to 
Records •. The Committee has the responsibility of advising 
with respect to the Freedom of Information Law. 

Mr. John Davison, Associate General Counsel _t_q the __ State ________ ~ 
- -P-0wer -Au-t-hori:tr, informe·d ma Llfa·'f-your request for names and 

addresses of property owners situated on the route of a pro
posed power line was denied because disclosure would consti
tute an unwarranted invasion of personal privacy. 

Under the Freedom of Information Law, an agency official 
may in his discretion delete identifying details [Section 88 
(3)] or deny access (Section 88(7)(c)J when in his judgment 
disclosure would result in such an unwarranted invasion. 
Further, Section 88(3)(d) of the Law states that an unwarranted 
invasion of personal privacy includes: 

"(d) The sale or release of lists of 
names and addresses in the possession 
of any agency or municipality if such 
lists would be used for private, com
mercial or fund-raising purposes ••• " 

Consequently, it appears that the Power Authority acted within 
the scope of the Freedom of Information Law in denying access 
to the information sought. 

However, the information that you are seeking may be ac
cessible via a different route. Sections 88(l)(i) and 88(10) 
of the Freedom of Information Law preserve existing rights of 
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access to information made available by other provisions of 
law, both statutory and decisional. One such provision is 
Section 51 of the General Municipal Law, which provides access 
to: 

u [A] 11 books of minutes, entry or account, 
and the books, bills; vouchers, checks, 
contracts, or other papers cconnected with 
or used or filed in the office of, or 
with any officer, board or commission act~ 
ing for or on behglf of any county. town, 
village or municipal corporation in this 
state,. .... H_ 

Therefore, virtually all records in possession of a·rnunicipal 
office are available £or public inspection,. Relevant to your 
inquiry, the assessment rolls or cards in possession of your 
local a,sessor are available for inspection and copying. In 
construing Section Sl of the General Municipal Law~ the courts 
have held that records concerning assessments are accessible 
[Sanchez v, Papontas, 503 NYS 2d 711 (1969); Sears Roebuck & 
Co. V. Hoyt:, 101 ~'Ys 2d 756 (1951)). General!y, the assessment 
roil is compiled based upon location. Thus, it is likely that 
you Will be able to .discover the names and addresses of property 
owners in a particular location by inspecting the assessment 
rolls. 

I hope that I have been 0£ some assistance. Should any 
further questions arise, please feel free to contact me~ 

RJl'/sd 

cc: Hon. Donald Hirshorn 
Assistant Attorney General 

Mr. John Davison 
Asgociate General Counsel 
New York State Power Authority 
10.Colwnbus Circle 

.New York, New York 10019 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Ms. Joyce FitzRerald 
Clerk of Board 
Board of Supervisors 
Livingston County 
Court House 
Geneseo, ~cw York 14454 

Dear ~s. Fitzgerald: 

!lay 23, 1975 

Thn.n1~ you once again for your efforts in 
COTT!plying with the regulations pror:mlgated by the 
C011'.mittee on ?ublic Access to Records. 

I have but two comments to offer. The for~ 
prescribed by the Comptroller can be used only by 
menbers of the news r:i.cdia.. Since the for111 requires 
that the applicant certify that ho or she is a 
mcr:tber of the news media, n.enhers of the public 
s11oulcl be able to request payroll information in 
the saRe manner as requests are made for all other 
recor<l.s. 

Second, it is noted for purposes of clarifi
cation that when information is denied based upon 
potential detriment to the public interest, although 
a govenmcnt official has the burden of provinr the 
detriment in couTt, such a deterrain3tion can be 
wade only by a court (see Cirale v. SO Pine Street 
Corp., 35 ~y 2d 113 (1974)]. 

I hope that I have b~en of so~e assistance. 
Should any further questions arise, please feel free 
to contact JTIC, 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



"",.t . , 

May 23, 1975 

Mr. Arthur B. Levine 
Counsel 
Board of Zoning Appeals 
Nassau County 
Town Holl 
Hempstead, New York 11551 

Dear Mr. Levine: 

Your letter of May 6, 1975, addressed to the 
Office of the Attorney General has been forwarded 
to the Committee on Public Access to Records. The 
Committee has the responsibility of advising with 
respect to the Freedom of Information Law. 

· The categories of acce,sible records listed 
in Section 88(1) of the Law do not make reference 
to surveys or architects' and engineers' structural 
plans in possession of B zoning board of appeals. 
However, Section 88(1) of the Law provides access 
to · 

11 any other files, records, papers or 
documents required by any other 
provision of law to be made avail
able for public in,pection and 
copying." 

One such provision is Section 51 of the General 
Municipal Law, which provides that 

"[A]ll books of minutes, entry or 
account, and the books, bills, 
vouchers, checks. contracts or other 
papers connected with or used or 
filed in the office, or with any 
officer, board or commission acting 
for or on behalf of any county, town, 
village or municipal corporation 
in this state ••• are hereby declared 
to be public records, and shall be 
open ... to the inspection of any 
taxpayer or registered voter .•• " 

'-
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Consequently, virtually all 11papers used or filed" by 
a municipal board are accessible. 

The Freedom of Information Law affects the 
provision quoted above in several ways. First, the 
Committee, pursuant to its advisory authority 
[Section 88(9)(e)(i)], has re~olved that information 
accessible urider the Law 11 shall be made equally 
available to any person, without regard to status 
or interest 11 [see attached resolution; Section 88(6)]. 
Therefore, R person need not be a 11 taxpayer or 
registered voter 11 of a municipality to inspect and 
copy records. 

Second, there are £our categories of infor
mation to which the access provisions of the Lew 
do not apply [Section 88(7)]. These categories 
include_ Jnformation ...that is e-xempt -from disclosure 
by statute, confidential information relating to 
regulation of commercial enterprise and licensing, 
infor~ation which if disclosed would constitute an 
unwarranted invasion of personal privacy, and 
investigatory files compiled for law enforcoment 
purposes. 

In my opinion, to the extent that the records 
do not contain information included within the four 
categories, they should be made available. It is 
doubtful that the records relevant to your inquiry 
in fact reflect information contnined in any of the 
four categories. 

Additionally, since Section 267 of the Town 
Law requires that a zoning board of appeals meet 
publicly 9 and that "any party may appear, 11 public 
access to the records in question is necessary for 
the public to be adequately informed. 

The existence of a seal or lack th~reof on 
plans or surveys has no bearing on rights of access. 
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I hope that I have been of some assistance. 
Should any ~1rther questions arise, please feel 
free to contact me. 

cc: Mr. William F. Sheehan 

Sincerely, 

Robert J, Freeman 
Deputy Counsel 

Deputy Assistant Attorney General 

Mr. Frederick Nack 
Assistant Attorney General 

Attachment 
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Mr. Kenneth R. Wolff 
Village Attorney 
Village of Mount Kisco 
Mount Kisco, New York 10549 

Dear Mr. Wolff: 

· May 27, 1975 

.- --- -~--·--------
___ Th.e.posi.t.ion---a<lopted:ty·1:Jie·ArnericanLib~ary 

A~SOciation, favoring the confidentiality of names 
and.addresses of library card holders and borrowers, 
is in accord with the provisions of the Freedom of 
Information Lawe 

The Law gives government officials discretion 
to "delete identifying details" [Section 88(3)] or 
withhold information [Section 88(7)] if in their 
judgment disclosure would result in an "unwarranted 
invasion of personal privacy." More. specifically, 
Section 88(3) provides 

and 

"an unwarranted invasion of personal 
privacy includes, but shall not be 
limited to: 

a. disclosure of such personal 
matters as may have been 
repor--te-d-- -in---·eonfi-den-c-e ·to· an··- .. ----·-
agency or municipality and 
which are not relevant or 
essential to the ordinary 
work of the municipality ..• u 

11d. the sale or release of lists 
of names and addresses in the 
possession of any agency or 
municipality if such lists 
would be used for private, 
commercial or fund-raising 
purposes .•• " 

--·----··-

L 
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Consequently, under the Freedom of InfoTl!lation Law, 
library officials may withhold information the 
disclosure of which would constitute an unwarranted 
invasion of personal privacy, such as identifying 
details concerning l_ibrary registrants and borrowers. 

I am enclosing a copy of regulations governing 
the procedural aspects of the Law which may be 
helpful in ensuring compliance. 

I hope that I have been of some asSistance. 
Should any further questions arise, please feel 
free to contact me. 

Enclosure 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



,~ DC./7<.:.'~ D ~ (-:_ (/:,) 

j),C c"C;; i',,rn C: n LY\1) c,, 

\fs. Ccci le Char:1bcrs 
Villr1.ge Clerk. 
VIlla~e of Greenwich 
Grcen~ich, New York 12334 

Dear ~Is. Chamhcrs: 

:-ta y Z 7 , 19 7 5 

Thank you for forwarding a copy of the 
regulations governing public access to rt:'corJs 
:ii:!.optecl by the Village of Greenwic}i. 

The regulations co~ply with those 
pro::ml:;nte<l. by t!l.c Co'.".'Gi t.t~e in all respects. 

R.JF:lbh 

Respectfully yours, 

Robert J. Frce~an 
Deputy Counsel 

-41 ~)_I 



Mr. r:icholas 'TarchJ.se 
District Principal 

~lay 2 7, 19 7 5 

Spencer - Van Etten Central School 
Dartt Crossroad 
Spencer, New York 14883 

Dear :fr. ~-larchase: 

/4DC f'-~r-i D ,-..'?6C--0. / 

~:::: / OhV'J ~ 111J'J. I l ·-~1J 
\ 

Thank you for forwartlin~ a copy of your school 
district's regulations ?,ovcrnin~ :1u1)lic a cccs s to 
records. 

In ny opinion, the regulations ar8 excellent 
in all respects but one. In the ad<lendu" dealing 
with fQcs, a search f ec has been addN1 \•, i th rev,ard. 
t~ reco r ds in existence prior to 1933. Cornnittee 
regulations, howev~r, do not p~r~it fees foT searches, 

"f E] xcept ,-.·here fees or cxcnrition~ 
fro~ fees have been establisheJ by 
law, rule or regulation prior to 
Septenher 1, 1974 .•. 11 [Co~·mittec 
Regulations, Section 1401.B]. 

Therefore, unless fees for se~rching records 
had hcen establisherl. 2.s described above, the 
provision in question is inconsistent with Co8mittee 
1·egulat ions. 

I hope that I have been of so~c assistance. 
Should any questions arise, please feel free to 
contact ::1c. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



,,-1._.>-../1 , '-. . .-' ,.....,., ,......__,.__,-:;,_:,/ 

-~LcOrnrr;:::. nCYlTJCY 

Bo3rd of Supervisors 
Warren County Municipal Center 
Queensburry, New York 

Gentlemen: 

May 30, 1975 

~tr. George Hayes has requested that the Com
r.iittee on Public ;\ccess to· Records review· the rcgu~ 

·lations governing access to records adopted by the 
Warren County Board of Supervisors. Having reviewed 
the regulations, the following codifications are 
recommended: 

Section 2 (a) 

Neither the Freedo1:i of Information Law nor the 
regulations pronulgated by the Comr:iittee defin~ the 
term "record". The requirement in County regulations 
that a record consist of a writing raay be inappropriate 
in some instances. For exar.1ple, photograyhs and com
puter tapes or discs might in some cases be accessible 
to the public [see e.g. Section 66-a, Public Officers 
Law; Fox v. City of :--!ew York, 280 i'.l-YS 2d 1001 (1967)]. 

Section 3(b) 

Although a written request for records may be re
quired, failure to use a prescribed fonn cannot be a 
val id ground for denial of access [see Comini ttee regu-
1 at ions, Section 1401.6(a)]. A,~y request for identi
fi8.ble records made in writing should suffice. 

Further, upon failure to locate requested records, 
the records access officer must certify that the agency 
is not a custodian of the records or the records of which 
the agency is a custodian cannot be found [ Cor.u:1i ttee 
regulations, Section 1401. 2 (b) (6) (i) and (ii) J. 

R 
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Section 3 (c) 

County regulations :p,rovicle that payroll infor:r.iation 
is available only to bona fide nembers of the new media. 
However, the Committee, pursuant to its advisory authority 
[Section 88 (9) (a) (i), Freedom of Infon,1,1tion Law], has 
resolved that information available under the Law ' 1shall 
be made equally accessible to any person, without regard 
to status or interest" [See attached resolution; also 
Section 88(6), Freedom of Infomation Law]. Moreover, 
Section 88(10) of the Law preserved existing rights of 
access to records macle available by statutory and de
cisional law. In the case of payroll information, case 
law established the right of public access prior to the 
enactment of the Frceclon of Infor~ation Law. In construing 
Section 51 of the General Municipal Law, the court in 
Winston v. Mangan helcl that 

''[T]he names and pay scales of ... 
employees, both ter::.porary and 
permanent) arc matters of public 
record and represent important 
fiscal as well as o;erational in
forfilation. The identity of the 
employees and their salaries are 
vital statistics kept in the 
proper recordation of departmental 
functioning and ar~ the prir.1ary 
sources of protection against e~
ployriient favortism. They are 
subject therefore to inspection" 
[338 NYS 2d 656, 662 (1973)]. 

Consequently, payroll information is accessible to any person, 
and the Committee regulations so provide [see Section 1401.3]. 

Section S 

The fee of one dollar per page for photocopies is in
consistent 1-1i th the regulations adopted by the Com.mi ttee, 
which enable an agency to charge no more than twenty~ five 
cents per page (Section 1401.B(c)], 

u[E]xccpt where fees or exemptions 
from fees have been established by 
law, rule or regulation prior to 
September 1, 1974 ... '' [Section 
1401.S]. 
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Therefore, unless the County had officially adopted a 
fee of a dollar per page as described in the provision 
quoted above, County regulations are in v6Jlation of 
those pro~ulgated by the Con@ittee. 

Section 7 

An agency r.rny deny access to records, the disclosure 
of which would be detriraental to the public interest. How
ever, it is noted that the Court of Appeals recently held 
that 

"[S]uch a d~~~rmiri.ation is a 
j udicia.l one a.'1.d requires that 
the governaental agency come 
fon..-a rd and show that the pub
lic interest would indeed be 
jeopardized by a disclosure 
of the infornation•· [Cirale v. 
80 Pine St. Corp., 35 NY 2d 113, 
119 (1974)]. 

Thus, .:i.l though :iccess 1:i.ay be denied based upon assertion 
of the governmental privilege, the burden of pr~of in a 
j udiddil proceeding would lil'SS t on the agency, not on the 
seeker of records, as in a proceeding under Article 78 of 
the Civil Practice Luw nnd Rules [see also, Section 88(8), 
frecdor1 of Infonnation La·.,]. 

Also in Section 7, County regulations provide that in 
denying access, the Records Access Officer shall indicate 
his reason for the denial. Ho\.ievcr, the regulations should 
specify that the reasons for denial nust be stated in 
writing [Comm.ittee regulations, Section 1401.7(b)]. Further, 
Co~nittee regulations provide that the appeals officer, in 
this instance, the Chairman of the Board of Superiisors, 
shall inform the appellant of his clecision within seven busi
ness days of the receipt of the appeal. County regulations 
provide for notification only in cases of modification or 
affirr.~ation of the initial denial [see Committee regulations, 
Section 1401.7(e). 

I am enclosing a copy of 11odel regulations which may 
be helpful in ensuring the CouI1ty 's compliance with the 
Freedo~ of Inforraation Lnw. 
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I hope that. I have been of some assistance. Should 
any questions arise, please feel free to contact ne. 

RJF/sd 

enc. 

cc: Mr. George Mayes 
  

 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



\ 

( 

Hr. George R. Blair 
Town Attorney 
Town of Elr.1a 
Elma Shopping Center 
Bowen Roa.d 
Elma, Ne¥. York 14059 

DeD.r :ir. Blair 

June 2, 197S 

Thank you for your interest in complying 
Ki th the Freedom of Inforr.1<1 t ion Law. 

The regulations adopteJ by the Town Board 
of Elma are now fully in corpliance with those 
promulgated by the ConRittcc. 

Should any questions arise reg~rding the 
Law or regulations, please feel free to contact 
ne. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



STATE OF NEW YORK 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

COMMITTEE MEMBERS 
\E ABEL - Chairman 
cLMER BOGARDUS 

MARIO M. CUOMO 
PETER C. GOLDMARK, JR. 
JAMES C. O'SHEA 
GILBERT P. SMITH 

EXECUTIVE DIRECTOR 

ROBERT J. FREEMAN 

DEPARTMENT OF STA TE, 162 WASHINGTON A VENUE, ALBANY, NEW YORK 12231 
(518) 474-2518, 2791 

June 2, 1975 

Mr. Walter Monahan 
 

  

Dear Mr. Monahan: 

The Freedom of Infomation Law grants public access to 
many categories of records. However, the information that 
you are seeking, investigatory material, is not available 
under the Law. 

Relevant to your inquiry, Section 88(7) of the Law 
states that the access provisions of the Freedom of Infor
mation Law 

"shall not apply to information that is ... 

d. part of investigatory files compiled 
for law enforcement purposes. 11 

Therefore, the denials of access by the agencies noted in your 
letter appear to have been consistent with the Freedom of Infor
mation Law. 

You mentioned that one of the cases in which you are 
interested has been disposed of judicially and that some of the 
material that you are seeking was filed with the court. If 
this is the case, you may be able to obtain information under 
Section 255 of the Judiciary Law, which provides that 

"[A) clerk of a court must, upon request, 
and upon payment of, or offer to pay, the 
fees allowed by law, fees at the rate 
allowed to a county clerk for a similar 
service, diligently search the files, 
paper, records, and dockets in his office, 
and either make one or mo.re transcri.pts 
or certificates of change therefrom 
and certify to the correctness thereof, 
and to the search, or certify that a 
document or paper, of which the custody 
legally belongs to him, cannot be found. 11 
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Therefore, a court clerk must make available to you any papers 
filed in his office relating to the case. 

With regard to appeals, the Freedom of Information Law 
provides that 

11 [A ]ny party denied access to a 
record or records of an agency or 
municipality may appeal such denial 
to the head or heads, or an author
ized representative, of the agency 
or IIIU.nicipality. If that person 
further denies such access, his 
reasons therefore shall be explained 
fully in writing within seven busi
ness days of the time of each appeal" 
[Section 88(8)]. 

The regulations adopted by the Committee further specify rights 
of individuals and duties of ageacies with respect to denials 
of access [see Connnittee Regulations, Section 1401.7]. 

I am enclosing for your perusal copies of the Freedom of 
Information Law and regulations. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Encl. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel 



~P1CV Kf.C--0 / 

~<=_ C 0Ynn7(:::-p;_y•:(i;c:: 

Mr. Frederick J. Hrniel 
Attorney 
Counsel's Office 
Dep~rtnent of Labor 
State Office Building Campus 
Albany, New York 12201 

Dear ; lr. Hmiel: 

June 3, 1975 

Thank you for forwarding a copy of the 
regulations governing access to ·records adopted by 
the Depart~cnt of Labor. Department regulations 
arc in substantial conpliance with those prorml
gateJ by the Connittee, with two exceptions. 

First, pnyroll information should he nade 
available to any person, and not only to bona fide 
111er,1bers of the nc\/S nedia. Pursua;1t to its 
authority to advise agencies [Section 88(9)(a) (i) 

·-Jr d:;; (:; 

of the Freedom of Information Law], the Comnittec 
has resolved that infor~ation accessible under the 
Law "shall be r,iade equally available to any person, 
without regard to status or interest" [see Cormittee 
Regulations, Section 1401.3(b)]. Further, Section 
88(10) of the Law preserves rights of access granted 
by statutory or decisional law. With regard to 
payroll information, case law established a right 
of access prior to enactment of the Frecdon of 
Inforr1c1tion La,.,. In \-!inston v. ':anf':an, the court 
held that 

"[T] he names and pay scal\-;s of ... 
employees, both temporary and 
pernc1nent, are J11.atters of public 
record and represent i~portant 
fiscal as well as operational 
information. The identity of 
the er:ployees and t"'.1.eir salaries 
are vital st~tistics kept in the 
proper rccor<lation of dcpart~ental 
functioning and are the primary 
source of protection against 
employnent favoritis~. They are 
subject therefore to inspection" 
[338 ~YS 2d 6S6, 662 (1973)). 
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Second, Department regulations [Section S] 
provide that requests for access to records shall be 
accepted fron 9 a.m. to 4 p.Pl, If those are the 
regular business hours of the DepartDent, the 
regulations are consistent with those adopted by 
the Committee. Otherwise, the regulations should 
provide thqt requests will be accepted and records 
produced during all hours the Department is regularly 
open for business [see Corn-rii ttec Regulations, Section 
1401.S(a)]. 

I hope that I have been of sone assistance. 
Should any questions arise, please feel free to call rne. 

RJF:lbb 

Sincerely, 

tobcrt J. Frcenan 
Dcp'Jty Counsel 



Ns. Loretta i•icDonald 
 

Dear :,ls. ~-lcDonald: 

June 4, 1975 

The Committee on-Public Access to Records 
is not a depository of the records of govern
ment, nor is it an investigatory body. The 
Committee has the responsibility of ~<lvlsing 
l'ii th respect to the Freedom of Information Law. 
The Law deals with rights of the public to in
spect and copy recor<ls and has no bearing on 
nortggges, real property or the alteration of 
public reconls. 

If you have questions about th~ contents 
of recoTds in Genesee and 1-iyoning Counties, I 
suggest that you obtain local leg:al assistance. 

I regret that ·the Co1;1rnittee is una½le to 
assist you. 

RJF/sd 

Very truly yours, 

Rob~rt J. Freeman 
Deputy Counsel 



- ·-- , ,_.._....._., 
~ cc.. om rnsn i:v-~ TI u·~-~ 

Ms. Grace A. Neylon 
Public Information Officer 
Elmira Urban Renewal A~ency 
307 East Church Street 
Elmira, New York 14901 

Dear Ms. Neylon; 

June 6, 1975 

I thank you and Mr. Pacitto for for
\,·arding a copy of the Agency I s at1.entled regu
lations governing public access to records, 
as well as the interesting memoranda. 

Having reviewed the regulations, I find 
that they are in compliance with those promul
gated by the Cm,1.mittee in all respects. 

I hope that I have been of some assistance. 
Should any questions arise regarding the Freedom 
of Information Law or the regulations, please 
feel free to contact me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



. ' 

Assemblyman Eugene Levy 
State of New York Asse~ilily 
Legislative Office Building 
Emoirc .State Plaza 
Albany. New Yorl 12223 

near Assemblyman Levy: 

June 6, 1975 

Thank you for your interest in the Freedo~ of 
Inforna.tion Law. 

The local law governing public access to r~cords 
adopted by the To•.·,,1 of Or ::mgctmm is in compli"ance 
with the regulations promulgated by the Co~mittee. In 
fact, the Tmm' s enactment is substantially a word for 
word adoption of the Committee's regulations. 

It is true that some of the provisions in the 
regulations are sonewhat vazue. Hm;cver, it is noted 
that the regulations ,rnre devised to consider the needs 
of the public as well as those of every unit of govern
ment in the state, both large and snall. 

I would like to cor.rme11t upon those sections of 
the rogulations whict1 have been questioned by ~r. Roujansky. 

Section 2(3)(h) states that a records access 
officer n:J.y deny access to records in whole or in part, 
expl3ininz the reasons for the denial. In so~e instances, 
portions of a record may be accessible under the Law, 
while others nay be denied. For exa~ple, Section 88(3) 
of the Law permits ar,ency officials to "delete identifying 
detai1s· 1 when disclosure would result in an "unwarranted 
invasion of pcrscmal -privacy." Individual rights of 
privacy are thr:'rc-by protected, and the seeker of records 
must be notified of the reasons for the denial. 

Section 2(6)(a) and (b) envisions the situation 
whereby a request is made and t~e records cannot be 
found, or the agency does not have the records in its 
possession. The public is protecte-.\ because the records 
access officer must certify either that he cannot find 
the records or that the agency does not have then. 
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Section 6(b)(l) states that agency officials 
r.1ust respond to requests "pronptly. 11 .:\1 though this 
standard is not specific, the duty of the agency is 
qttitc specific. The regulations provide that n;1 agency 
nust respond to a request within five d3ys, except 
unJ.cr extraor<lin~ry circumstances. In such ci rcur,
st:rnccs, the agency must acknowled~c the request in 
i.riting, stating the reasons for the <lcl:i.y antl estim.:1ting 
the dat,; '";hen a reply ,dll he lri:ide. 

'fr. Roujansky objected to Section 7 in its entirety. 
llo~evcr, the puhlic is amply protecteJ. When a denial is 
na.Jc, th(} reasons nust be given. If a request is made 
and no response 2ive11, it is considoretl an appealable 
deni~l. ~ppeals are heard by the he~<l of the agency or 
\:honcvcr he desi~1 natcs. lf a citizen is still dissatis -
f ic-d, his n.C'xt s tq) is to the courts in an :\ rt icle 73 
procccdinr. 

Section 8 <lea ls with fees for co::>ies. T~e obj cction 
1s directed at subclivision 2, which states an agency nceJ 
not char~e for copies, while subdivision 3 states t~at 
t1;1 to 25 cents 8"'.1Y be charred. In sor;,c instances, records 
1:i::1.y b~ r~adily available an<l nay hav~ been printed for 
pu½lic distribution, or they rn1y ho custo~arily available 
to t!1e public at no ch;irge. Su:)divisior. three ;,en1its 
an ~~ency to char~e for photoca~ies of rccoTds which 
1 iay not be readily ava ilablc. 

A,:!:~in, it is ernph.1.size-! t11at the Cor:u'"littee 
attc1,pt.ed to protect the interests of both the public and 
units of governnent in a reasonable fashion. If you 
h2.,'8 ~ny critic isr of the r~,1:ulations or 1·ccon:mcn<lations 
for L11)Tovi ng the:n, your cor.1.nen ts ,{il 1 be grate fully 
received. 

I hope that I have been of some assistance. 
S~:'rnld a:1y furtl1cr questions i.1T1.se, please feel free 
to contRct nc. 

cc: '. lr. Cen Rouj an sky 

Sincerely. 

Robert J. Freeman 
Deputy Collnsel 

F'oujansky Insnrance i\ssnciatcs 
2 Cypress Lane 
Oran~eburg, New York 10962 

P-.JF:lbb 



>tr. Anthony J. Caracciolo 
Executive Director 
Port Chester Housing Authority 
125 :~orth Main Street 
Port Chester, r:·cw York 10573 

Dear Mr. Caracciolo: 

June 9, 1975 

Thank you for forwarJing a copy of the Authority's 
regulations governing access to records. Having 
reviewed the regulations, the follm-dng modifications 
are recornnenJed: 

Para,::raph 2 (a) 

_.\uthority regulations provide that a 11 reasonable 
time be <1.llmved 1

' for loc~tion, copying and deli very of 
records. Although this standard uay be in co~pliance 
in r.10st instances, it is noted that Cor.mittee regulations 
state that records cust be produced promptly and no 
longer than five <lays after a request is made> except 
under extraordinary ci rcurastanccs. In such ci re urns tances, 
the request must be acknowledged in writing, stating the 
reason for the c.olay ru1d estinating the date when a reply 
will be :i:;1ade (C01-mittee Regulations 1 Section 1401.6(a) & 
(b) ] . 

Paragraph 3 

Subpar,1grnph (b) provides that the fees for copies 
of oversize pages shall be ''determined on application. 11 

Committee regulations provide that the fees for copies 
of records exceeding 8 1/2 by 14 inches 

11 shall not exceed the actual copying 
cost which is the average unit cost 
for copying a record, excluding fixed 
costs of the agency such 2s operator 
salaries'' · [Section 1401. 8(3)]. 
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Subparagraph (c) imposes a foe of on!) dollar 
per. page for certification. Unless this fee was 
esta!Jlishod by law or regulation prior to Septc11ber 1, 
1974, it is violative of Co@rnittee regulations 
[Section 1401.S(a)]. If no fee for certification was 
established before the effective date of the Freedom 
of Infornation Law, certification must be provicled 
free of charge. 

Paragraph 4 

Authority regulations provide that payroll 
information, i.e. name, address, title and salary of 
officers and e1:.ployces, sh.all be made available only to 
bona fide nembers of the ne\.is aedia. The Committee, 
however, has resolved pursuant to its authority to 
advise [Freedora of Information Law, Section 88(9)(a)(i)] 
that information accessible under the Law "shall be 
r.i.ade equally available to aJ1y person, without regard 
to status or interest" [see attached resolution]. 
Consequently, payroll information is accessible to the 
public, as h'ell as r.1e:.,\bers of the r.i:,vs F.!edia. Further, 
Section S8 (10) of the Lah· preserves existing rights of 
access granted by statutory and decisional law. In 
this reinrd, the public rirht of access to payroll 
infornation was established prior to enactment of the 
Frcedo1,1 of Inforraation Law. In Wins ton v. l:-~anl:!:an, 
the court held that 

"[T]he names and pay scales of ••• 
eaployees, both teuporary and 
pernanent, are matters of pu~lic 
rocord and represent important 
fiscal as well as operational 
inforraation. The identities of 
the e~ployecs and their salaries 
are vital statistics kept in t~e 
proper recordation of departnentel 
functioning and are the primary 
sources of protection against 
enployncnt favoritisCT. They are 
therefore subject to inspection•· 
[338 :-tYS 2d 656,662 (1973) J. 



.• 

.Mr. Anthony J. Caracciolo 
June 9, 1975 
Page -3-

General Reconmendati o::1s 

Authority regulations should delineate the respon
sibilities of the records access officer more fully. 
Also, the regulations lack provisions governing <lenial 
of access, appeals to the head of the agency and public 
notice. 

I am enclosing a cory of nodel regulations which 
,;,fill be nost i1elpful in anencling the Authority's regula
tions and ensuring compliance with ti1e Free<lon of 
Inforaati on Law. 

I hope that I have been of some assistance. Should 
any questions arise, please feel free to contact me. 

i.:nclosurcs 

RJF:lhb 

Sincerely, 

Robert J. freeman 
Deputy Counsel 



~1r. Donald :.!acharg 
Counsel 
Departnent of Health 
Tower Building - 12th Floor 
Empire Stat~ Plaza 
Albany, New York 12237 

June 11, 1975 

Thank you for sul ' '.1'.itting a copy of the 
Departnent's regulations governing public access to 
records. I would like to connent on the following 
provisions~ 

Section 50.Z(a) 

"Statistical tabulation" is defined n2ither 
in the Freedom of Information Law nor in the regula
tions pror.mlgatcd by the Cor.iriittce. The definition 
contained in Department regulations reflects the 
forn in which statistical inforn:1tion is cor1pilcd 
and is consistent with 2. dictionary definition. 
IIouever, in my opinion, the intent of the Law is to 
grant access to ~tatistical or factual ~2terial, 
regar~ness of the form in which the inforn<1tion 
appears on a pTinted page ( sec 'larino, The New York 
Frcedo8 of Inforr~tion L3w, 43 Ford. L. Rev. 83, 86 
tf914)]. 

Secticm S0.2(d) 

As we discussed in your office June 9, the 
courts have not yet delineated the scope of the 
exemption for "investigatory files co!l'lpilcd for law 
e.nforceucnt purposes" [Section 88(7)(d)]. The 
applicability of the cxenption as it relates to 
' ' investigations, reports, and surveys prepared for 
the purpose of conducting an adninistrative hearing" 
is, in my view, questionable. 
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Section S0.6(f) 

The Law recoHnizcs no distinction between an 
"originating agency'' of records an,:l n receiving 
arcncy, and there is no case law on the raatter. 
If an agency is one of two or more legal custodians 
of .;1. recorJ, it has the sane duties u11der the Law 
as the other agencies. In the event that consulta
tion with officials of another apency is desirable) 
a decision to gntnt or deny :iccess n~y be dclc.yed 
[sE:!c Committee ?..egulations, Section l401.6(h)] . 

.Section 50.6(g) 

Department regulations provide that eaploy
rnent information, i.e. naMe, address, title and 
salary, he n3de available to ~emters of the news 
me,.lic.. and "any othe1· r,ersons enti tle...l th('reto by 
V1'\,;, ., It is er1p:w.size<l th.:tt any ilDTson has a right 
of nccess to this in.fori:12.tion. Purs1w.·nt to its 
advisory authority [Section 88(9)(n)(i), Freedom of 
InfC1n:1ation Law) , the Co:-:iri t tee h,1.s rcso 1 ved tho. t 
information c1.vailable under the Law "sh.all be made 
eq1rn.lly accessible to any person, ,,;i thout re_?,ard to 
status or interest·· (see attached re>solution). 
\'.oreover ~ Section 88 (10) of t~1c Ln.s;;· preserves existing 
ri~hts of access granted under statutory or decisional 
lo.·.;. In this rcg~nd, a p1!h l ic ri ;1:ht of acccs s to 
r n yr o 11 info rn o. t i on w n s . es t ab 1 i sh c J pr i o r to th c 
enac t:wn t of the Freedoi-b f In for::i.o. t ion Law [ sec 
\'iinston v. '·-!angan, 338 t~YS 2d 656 (1973) J. 

It is also noted thnt the forn prescribed by 
the Co~ptrollcr (A(-375) rnay be used only by nenbers 
of the news ned:i.u, since it requires ceTtification by 
the requester thnt he or s~1c is a ne!;1h2r of the ne,,.,s 
1.1eL1L.1. Therefore, public requests for e-:s1ploynent 
infornat ion should t,e acccptc 11 in t~e same fashion 
as other requests for recortls. 

Section S0.7(k) 

The records access officer ~ust resnond to a 
request within five d1ys, unless cxtraor<li~ary 
circumstances arise, in which case the response 
nay .be delayed. In such instances, the request 
mist he ac}:no\\'ledged in writin~. statiP..f-: the reason 
for the delay and esti:,1atinp- the date when a reply 
will be r.i.adc [Corri~littec Regulation~, Section 1401.6(b)]. 
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General Recommendation 

Please take cognizance of the pubUc notice 
Tcquircnents contained in Section 1401.9 of the 
Committee Regulations. 

I am enclosing for ycur rcrusal copies of the 
Commit tee regulations and no\.1e J regulations, which 
m1y be helpful in ensuring CO:'Cfplianc£' with the 
Freeda~ of Information Lnw. 

I hope that I hnvc been of sane as~istance. 
Should any questions ~rise, please feel free to contact 
me. 

Enclosures 

RJF:lbb 

Sincerely, 

Robert J. Freenan 
'leput y Co1-1ns e 1 



~ir. Roh~Tt W:ilt 
School Psrcholor,ist 
City School District o-!:' 01c~;1 
Ps~chological s~rvices 
Olean, ;-:eh· York 14760 

.Jnne 11. 197.5 

Tl,ank you for your i11:crest in th~ Fr~edon cf 
Inforr"-Gtion La;;. 

The pro\·isions 0£ t'.1e Y:rr::-c<lon of Tnfa1T'atiQ!1. 
Lnw M:iy be ir.tt'rprctc(t co:-.si.::t2:1.tly r;it'!-1 c<1~:e lav 
in ~:'.'!11 Yor-;.~ and th':! n;>,.- fcdcr::1 lat: i:itr. rer.:1rd to 
5tudc-nt r0corJs. 

Prior to on3ct~ent of t~0 Frccdo, of Infor,a
tion L:n:, case le?.w (\':in:\llc-;i v. ··-tcClc-:1rr..~ 27 >!isc. 2<l 
81) an1 :in opinion o·f t'Ae_ 'Co;~;~.1.,ss1on,:,r of the.- Stntc
EJucation Uepartn~~t (l!:itter of Thib~de~11, 1 [d. Dept. 
Rep. 6n7) providct! th:t't stuc.~n:: T0coctl.s r::.y h~ r.H:t.de 
avai1abtr- only to p3rcnts of st•.!(!cnts. Sir-•.il·~rly> 
Sections 83(3)ai1d (7) of the 1:r~eJo~ of lnfor~~tion 
Law cn;:iblc gove-rn.:.cnt offici:11.s) i'"l.ch1:::inr-: scho'Jl 
district offici:1ls. to t-:ith'.i.ol,i h:forr-.~tion ....,·hen in 
their jud:=::ncnt C:! sClosurc 'h'Cl:il,~ r-:.~sul t in 2.:l un.~·.tr
rnnte<l invasio~ of personal ~rl,~cy. 

~rost in;,01·t:'>.nt, ho~\t.>\·;:-r, ras y0u ccrr:,;ctly 
intin,:i.tcc!., is t};.e r.-2·,; fe,iC'ral 11.s.,. An aG/Htion to 
the Gcn0rnl rl1uci!tio;: Provisior:s Act (Titl~ IV of 
Pub. L. 9G ~ 247 • .:i.s a:1cn<led) is. ?u'::li.c Lt\..: 93 - 330 
(cnactc,d .\u::i:ust 21 ~ 197.1), a'.:.s,:; kt'.J".>n as t~.c F~;iily 
fd~cation~l ~ights and Privacy ~=t of 197~ or th~ 
1'Buc}:1-ey .:\c.1en<li1<:nt~·· The Bu-=~~lc;-: .',::,,en<l'":",t:nt also 
has since be~n 3:;enlc~ [S0n. J. Res. 40 (1974}]. 
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As stated in th~ Fcd~r3l ~cgistcr (Vol. CO, 
~o. 3 :10:1C~y, Jo.ru ... .iry 6, 1975)_, the fcdcr~i.l enact;,cnt 

·tsets out reiluirc:-icn::.s d·:-~ir,r,::d to 
nrotcct the nriv3cv of narents a·,~ 
Stuclc-:1ts. sPt:cifiC"t!.lly·, tl,c st3tute 
govern$ (l) access to recorJs ,ain
tair1~<l by c0rtni:1 c<l~c~tio~al 
l~stitutions anJ ~~onci~s, n~<l 
(2) t~~ r0lc1sc oE such rcco~ds. 
In brief, the statute rro~idcs: 
th::tt suc!1 ir..sti.t~1tio,\s r:mst y:rrc.\vide 
par~nts of stu1~nts ~cccss to offici~l 
recorJs <liTectly relntei to tl•a 
ste<lcnts a!1d ac1 0!1::10:-t::mity for ~ 
h0ari~~ to cl1all2~~c s~ch r~corls 
on th,;:-, gro\lT'.ds t'ini they :ir:; in:icc:uratt", 
r.tislc:1Jinr- or ot!1 .:-ndsc in:1;1nro1,riatc: 
that instltution~ ru1t obtai11 ti,c 
,-:rittcn con,;'.;71t of ;n.rcnts b:-fc,-r,:, 
rele~sing pcr~on~lly ifentifi3~lc 
data, abci-ut s tu,kr, ts fro:-: rcCor::!s to 
other t~~~ A sp~cifi~tl li,t ~f 
nvc,-•,• '0~1s · t'1.,"' ·~"~-,n•s ,,,,J St\',,....,., .. -...,.,. '-IL,.._ . - • •-•·'- l''"-~ ·• " ~.,.,,. . __ ._. __ ,._:;,. 

tu1st be n0tifictl of these ri?hts; 
that th,;;sc rt:::,ts. t-:--;1:1:5='0r tt• stutlc,1t.s 
at ccrt~in p3iJ~ts: n~d t'11t an offic~ 
a:,::d rc\·ir::·,; b0:i.n:1. :·,ust b~ cst;;bl ishc-,J 
in 1;r;~·[ to in\-esti.gat-2 3n.J :idJwHc;-;.tc 
viclatio~s a~<l to7vl~i~ts 0£ t!:is 
section.•· 

The St:1t~ FJuc~tio:i '.1cp"l.rt;c:1.t h;i~ nrc:1:!rc,~ a 
r-:_-::-!--::::;r::1Llu;.1. crinccrni:1~ s tu..lc:it y,:-r::or,':-, i:tcl:H~il1g ferl:'.'Tc!l 
act 3s :,r.~er,~!e<l ar:d pro:10:;c,._'. r~1::.cs anJ re>i::u1:1.::io,1s. 
I "'\" 'O'"",.."""tr>·1 t~',"' :·,:.n.,"f'""'•"'·"'...,t- 07" vr-,••r i,,~ 11•l·f 0 n,' __ ,,._,._,,L<,-.,_,_, l,; '-Jc'••\.,/.,,.__••.~•.,,,~, 1<><,I 

y0·.t 1.ill h::- Tcc0i\·i-:1,,: o. c();1y o: t'.:~ infcr--;1:-::ior.. 

I ho~~ t¾3t I hJv~ b~~n of so~e a5si~t~~ce. 
Sho~i10 ~ny furth~r q~cstio11s 2rlsr, ple~s0 f&~l free 
to co:,t::tct r.::. 

RJF:lbb 

Sinc/Jrcl;·. 

Ao~crt J. Fr~e~3n 
;Jeputt Co:..ms~l 
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Mr. Kenneth L. Adans 
Dickstein, Shapiro & ~orin 
The Octa~on Cuilc.lins~ 
1735 New York Avenue, N.~. 
Washington, D.C. 20006 

Dear :·fr. Adams: 

Junt~ 12, 1975 

I hav~ been informed th3t your appeal £Tom 
the dcnin.1 of ~cccss to _audits of the Sr:d th town 

__.~_~J_I.!_g_ Ho.1e has been form.illy deniecl by · 
Robert t•/hafcn, : L D., Comds s ion er o-f the Dcpartnent 
of Health. 

As such, th~ aJvisory role of the Co~mittec 
is, in effect, moot. 

)lcvcrthclcss, I trust that our conversations 
were of so~1e value in identifying and clarifying 
the issues involved. 

Sincerely, 

Robert J. Free~an 
Deputy Counsel 

cc: -~Ir. Donald '. lacharg, Counsel 
Departr1ent of Health 

RJF: 11.ib 
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Ms. Valerie Mace 
Town Attorney 
Town of Kent 
280 Smadbeck Avenue 
Carmel, New York 10512 

Dear Ms. Mace: 

June 16, 1975 

I believe that the statement made at the 
Conference of the Association of Towns was directed 
toward denial of access to records related to an 
incomplete transaction. In this regard, denial of 
acce~s is appropriate only under particular circum
Stances. 

The Freedom of Information Law grants access 
to nine categories of records. With respect to towns 
and other municipalities, perhaps most important is 
Section 88(1)(1), which grants access to: 

"any other files, records, papers or 
docwnents required by any other 
provision of law to be made avail
able for public inspection and 
copying." 

One such provision of law is Section 51 of 
the General Municipal Law, which provides access to 

"[A]ll book o:f minutes, entry or 
account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
commission actllg :for or on 
behalf of any county, town, 
village, or municipal corpora
tion in this state .•• " 



T 
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Therefore, virtually all .,papers connected with, used 
or filed11 by a town planning board should be made 
available. 

Rights of access under Section S1 are restricted 
only by case law and exemptions from disclosure found 
in other statutes. Relevant to your inquiry, Sorley v. 
Village of Rockville Centre [30 A.D. 2d 822 (1968)] 
held that "urban renewal correspondence, data and 
valuation.Su . related to an "inchoate and uncompleted" _ 
transaction · - "" 

"should be treated as confidential 
communications and items of evidence, 
which, in the public interest, ought 
not to be disclosed before the 
transactions in which they ·are 
involved are consummated 11 (id, 823). 

Consequently, withholding of files of the 
Planning Board would be proper if they relate to an 
inchoate transaction and if disclosure would be 
detrimental to the puoITc interest. It is noted 
that a mere assertion of potential detriment to the 
public interest is insufficient. As the Court of 
Appeals held, 

u[S]uch a determination is a judicial 
one and requires that the govern
mental agency come fontard and show 
that the public interest would indeed 
be jeopardized by a disclosure of the 
information. Othen,ise, the privilege 
could be easily abused, serving as a 
cloak. for official misconduct" 
[Cirale v. 80 Pine Street Corp., 
35 NY 2d 113, 119 (1974)]. 

Therefore, although it is true that records 
involving an incomplete transaction may be withheld, · 
the agency has the burden of proving that disclosure 
would adversely affect the public interest. 

•. = - ; .. ~~-. :• 
'i I 
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I hope that I have been of some assistance. 
Should any further questions arise~ please feel free 
to contact me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Deputy Counsel . 

...... 

·-



June 17, 1975 

Mr. George Glover, Special Assistant for 
Housing and Community Develop:nent 

~r. Robert J. Freeraan, Deputy Counsel 

H. R. 4415 (IP,\ krwndments) and the New York 
Freedom of Inforriation L1w 

The following is an analysis of the relationship between 
rights of access that would he grnnted to public employee 
unions pursuant to 11.R. 4415 and the New York Frecdon of Infor
n:ition Law [see enclosed Public O:fficers Law, Sections 85 - 89]. 

~- ~ights of Access 

H.R. 4415 would provide that the stnte office 
designated by the Governor hnvinz responsibility for 
implera~ntation of an approved IP.\ project shall rnnke 
available to an cnployce organization a s·c1ni.n2ry of the 
project and 

"all records (such 35 reports, survey 
results, survey data, manuals, docu
~ent collections and ~odels) regarding 
such progTa1a or project" [Section 202 
(b)(7)]. 

In relevant part, the Freedon of lnfornation Law 
[Section 88(1)] states that agencies must provide access 
to: 

nncl 

nb. those statera~nts of policy and 
interpretations which have been 
adopted by the agency anJ any docu
~ents, memoranda, d~ta, or other 
materi3ls constituting statistical 
or factual tabulations which led. to 
the fornulation thereof ... 

<l. internal or extern3l au<lits and 
statistical or factual tn.bulations 
made by or for the n.iency .•. " 

''e. ad1.iinistrative staff nanuals and 
instruction to staff that affect 
merr1bers of the public." 
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Therefore, it appears that rruch of the material 
that would be available to public employee orranizations 
pursuant to H.fl. 4415 is currently accessible to any person, 
including mer.ibers of public e1::ployee organizations, under the 
Freedom of Information Law. It is noted that Soction 
88(l)(b) of the Law, dealing with statements of policy, 
grarits rights of access only to statistical materials 
Hhich lcJ to for1:mlation of policy. The propose<l legis
lation, l1owever, would enable public employee organizations 
to copy any records dealing with an.IPA project, including 
adVisory or-deliberntivo materials. It is also noteJ, 
however, that the Freedom of Infornation Law is permissive; 
it does not exempt advisory records from disclosure. Under 
the Law, agency officials may peroit inspection and copyinr, 
of such conmunications, but they need not. 

Il. Fees for Search and Dunlication 

fl. R. 4415 would provide that the a~cncy designated 
by the Governor 

''shall specify a uniform fee schedule 
applicable to requests for records 
under subsection (b)(7) of this 
section. Such fees shall be linited 
to reasonable standard charReS for 
docunent searches and duplication 
and provide for recovery of only the 
direct costs of such searches and 
duplication" [Section 202(c)]. 

The Committee on Public Access to Records, created 
by Section 88(9) of the FreeJoM of Infornation Law, 
promulgated regulations [see attached) pursuant to its 
statutory duty [Section B8(9)(a)(li)) which became 
effective statewide ~ovc~her 29, 1974. 

Kith respect to fees, Section 1401.8 of the 
regulations provides: 

"[E]xcept where fees or exemptions fron 
fees have been established by law, 
rule or regulation prior to 
Septemher 1, 1974: 

(a) There shall be no fee charged 
for ... 

(2) Search for records ... 
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(c) ft~ agency nay charge a fee for 
copies of records provided th3t: 

(1) T}w fee for c4':lying sh::!.ll 
not excceJ 25 cents per 
par~ for photocopies not 
e:xce~din~ 8 1/2 by 14 
irlche~ .. - l 

Si ,ic~ scJ.rch fees a.re not pCrr!.itte.:.l by the rer.ula
tions_ anll :-,uc1: of the r.1atcrial pcrt.n.ining to IP,\ projects 
is av.1ilablc unJ~r t~~c Frecdoi:, of Jnfon:i,1tion Lav, it is 
possible th~t a r ... , ;n·cs en.tat i ve of a r.ub l ic cnployee organiza
tion could ev3,k ~,::iy;·1e:1t of sea1"c!1 fees by sc~kin~ access 
tc the rccorus •rnrsua:nt to tile FrcC"loD of Infornation 
L~w. Li~~ the fclcral FrccJo□ of Infnr7ation Act, the 
·~ew Yort s tatutc do◊s not re(~_t.1i re a tleatonstr::i t ion. of 
intcr~st or nee<l to ~now ns a conJition precedent to 
access [see frei~Jler v. Dc~~rt~ent of ~avv of 1nitcd 
St<1tes, :rr5~7:·: Su;1p:·- -Grr-(r9-r3·); Hawkes v. 1.1;,.~:., 467 
r •.--z~t737 (1172)]; ro.t>.(~r. as thc --C-o:--\:•littc(:: hJ.s re~olved 
pursuout to its advisory authority [Section 3S(9)(a)(i)], 

"infori1, ."lti011 :1.cce-ssi11le ur.dt:T the 
Frc-cJ.on of Infor:-:,ati01: Lc1.w sh :d l be 
~aJe e~Jally accessible to any 
per son~ ,d thout regard to statu:; or 
interest.·• [sec attached. R.1~solution; 
alsc Jurl-~e v. Yt:dE'lso;-i., Suprer-ie 
Court, '!on.roe Cou,1ty: doc iJed 
. • 10 7 C] ,ay' :.i ;, • 

Cons.::c,uently, requests for records n~latcd to un 
l?!\ r,rojcct nav often be r;adn r:iurs ,..tJ.nt to the Fr€'c<lor-1 
of I~tforT:-J.tior:,· L.:r,.{ ~t a lcss~r- cost th2n that prescribed 
by !f • . t. 4 .:11 S. 

folicv 
- I 

The pt1t,1ic :-iolicy of the State, <.1.s re.fleeted by 
the Frccdon cf Infor.:-:ation La"<.'~ na}:c~ public records 
equally available to any person. As stated previously, 
rii•hts of .:i.ccess accorJ,~d und~r the LRw to the nublic, 

~ . 
'. ' . 1 . '1· 1 . t' ,m1c,"! inc w.1cs ;., ... ~1:i 1c eixr oy<:'!c or:i:3.ntza ions, are 

subst.anti:11. Tho onlv n:iterials t lut wou!J. be r,,ade 
available to these or~ani:?:ations by H. R. 4415 in excess 
of the r:rcedor,i of Infornatio::1 Law ~ne in the nature of 
inter-age.icy or intra-agency advisory nemoranda. 
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As such, there appears to be no justifiable 
reason for permitting public employee organizations to 
gain unrestricted access to records which miiht otherwise 
bo deemed inaccessible or privileged. SiAilarly, 
notwithst.n.nding the relationship between government and 
such organizations, there is no justifiable ground for 
granting a superior right of access to a specifieJ class 
of the public than to the public at large. 

Therefore, to the extent tl1at l!. R. 4415 jenls 
with access to governr.1.ent records, its pass:i,ge Hould 
be undesirable. 

cc: Leonard Schwartz, Deputy Secretary of State 
Louis R. Tomson, Counsel, Di\·ision of Cornnunity :\ff:i.irs 

Enclosures 

RJF:lbb 



Mr. Virgil Pantone 
 

 
 

Dear Hr.- Pantone: 

June 18, 1975 

Your letter addressed to Secretary of State 
Cuomo has been fonrnrded to the eommi ttee on 
Public Access to Records, ,'i'hich has the responsi
bility of advising with respect to the Freedom of 
Information Luw. 

As stated in your letter of appeal, access to 
the records of the Di visj..QJ) __ Q f Ho us i n.e__sin cl . Conrn~ y 
Renewal was denied on the ground that the request --
wa_s ____ n·mrt specific as to particular documents.'' On 
your behalf, I telephoned Mr. Edmund Davis, Counsel 
to the Division, who inforned me that your requests 
were too broad to respond appropriately, 

In this regard, the regulations promulgated by 
the Committee provide that agency personnel assist 
a requester in identifying requested records [Section 
1401.2(b)(2)) and maintain an up-to-date subject 
matter list [Section 1401.2(b)(l)]. Pursu~nt to the 
Freedom of Information La~, Section 88(4), each 
agency 

!!must maintain and make avail
able for public inspection and 
copying ••. a current list, 
reasonably det~iled, by subject 
matter of any records which 
shall be produced, filed or first 
kept or promulgated ••. " 

aftor September 1, 1974. 



·. i 

Mr. Virgil Pontone 
June 18, 1975 
Page -2-

}lr. navis further in for:::,ed me that he is 
currently ~reparing a letter to you in which he will 
invite you to inspect the Division's subject matter 
list. After you have perused the list, he anticipates 
that you will be able to specify and narrow your re
quests, and that the Division wi. 11 provide you ,'Ii th 
any identifiable records accessible under the Freedom 
of Information Law. 

I am enclosing copies of the Free<lom of Infor
mation Law and the regulations pror.mlgated thereunder, 
both of which will aid you in understandigg your 
rights and the <lut ies of the Division. 

I hope that I have been of some assistance. 
Sho11ld any further questions arise, -ple~se feel free 
to contact me. 

enc. 

RJ F / s <l 

cc: Hon. Mario M. Cuomo 
Secretary of State 

Mr. Edmund R. Davis 
Counsel 
nivision 0£ Housing 

and Community R~newal 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Hon~ Lawrence Herbst 
Member of Assembly 
Room 548 
Legislative Office Building 
Albany, New York 

Dear Assemblyman Herbst: 

June 19, 1975 

As l understand the facts, you are seeking a 
list of names and addresses of graduating seniors 
from a high school in your district for the purpose 
of sending congratulatory messages. The Super
intendent has denied your request pursuant to Section 
88(3) of the Freedom of Information Law on the ground 
that release of such a list would constitute an 
unwarranted invasion of peTsonal privacy and is. 
ther;,fore, prohibited. 

Section 88(3) provides that the Committee has 
the authority to "promulgate guidelines for the deletion 
of identifying details for specified records which 
are to be made available .. '' To date, the Committee 
has not done so. However. the provision also states 
that in the absence of such guidelines, an agency or 
municipality, which includes a school district [see 
Section 87(Z)], may delete identifying details when 
it makes records available. 

Therefore, the Superintendent may, in his dis
cretion, withhold records when in his judgment dis
closure would constitute an unwarranted invasion of 
personal privacy. It is emphasized that the Preedom 
of Information Law is permissive. There is no com
pulsion or direction in the La" to wighhold any infor
mation; rather, government officials' are given discretion 
to grant or·deny access with regard to disclosure of personal 
information. 



Hon. Lawrence Herbst 
June 19, 1975 
Page -2-

It is noted that Section 88(3) provides five 
examples of unwarranted invasions of privacy. In 
relevant part, the Law states that 

"[A]n unwarranted invasion of 
personal privaey includes, but 
shall not be limited to, •• 

d. The sale or release of 
li,ts of names and addresses 
in the possession of an agency 
or municipality if such lists 
would be used for private, 
commercial or fund-raising 
purposes ..... " 

' ' 

It appears that the list, in this instance, is not 
intended to be used for any of the purposes so stated. 

Therefore, in my opinion, under the Freedom of 
Information Law, the Superintendent may provide access 
to the list requested, but he need not if in his 
judgment disclosure would result in an unwarranted in
vasion of the students' privacy. 

any 
I hope that I have been of some assistance. 

further questions arise, please feel free to 
Should 

call me. 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 

ltJP/sd 

cc: Dr. William Moran 
Superintendent of Schools 
VAlley Central School District 
R. D. 1 
Montgomery, New York 

Dennis O'Leary, Esq. 
Counsel 
Assembly Committee on Governmental Operations 

Louis R. Tomson 
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Mr. John A. Glendinning 
Records Access Officer 
Yhe State Insurance Fund 
199 Church Street 
New York, New York 10007 

Dear Mr. Glendinning: 

June 23, 1975 

Having revie~ed Commissioner Millus' letter 
of August S, 1974, there can be no doubt as to the 
"uniqueness" of the Fund among state agencies. 
However, in my opiniqn, the Fund is within the scope 
and coverage of the Freedom of Information Law. 

The Law defines "agency" as 

"any state ••. board, bureau, commis
sion, council, department, public 
authority, public corporation, 
division, office .•• 11 [Section 
87(1)]. 

Since the Fund is a state office, it is an agency 
as defined by the Law. As such, the Fund has a 
duty to adhere to the Law and the regulations promul
gated thereunder by the Committee. 

.. 

Although availability of the records categorized 
in Section 88(1) of the Law may be destructive to the 
Fund, as Commissioner Millus impliedly pointed out, 
the provisions of Section 88(7) effectively protect 
the Fund. 

Section 88(7) states that, notwithstandinv. 
the prov1s1ons of Section 88(1), there is no rig~t 
of access to certain kinds of information, including 
material exempted from disclosure by other statutes, 
information confidentially disclosed and· maintained 
for the regulation of commercial enterprise, such as 
trade secrets, which if disclosed would permit an 
unfair advantage to business competitors, and infor~ 
mation which if disclosed would constitute an 
unwarranted invasion of personal privacy. 
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As stated by the Commissioner, Section:98Cof 
the Workmen's Compensation Law prohibits disclosure 
of infomation gathered by the Fund from employers 
and employees~ This prohibition is preserved by 
Section 88(7)(a) as information exempted by other 
statute. Next, lnfor~ation pertaining to the 
regulatory functions and insurance policy handling 
and decision making would be inaccessible pursuant 
to Section 88(7)(b) because it is confidentially 
disclosed, contains trade secrets. and would place 
the Fund at a disadvantage vis·a-vis its competitors. 
Third~ the Fund may deny access to personal informa
tion related to policy holders and potential policy 
holders. Section 88(3) of the Law permits agency 
officials discretion to udelete identifying details" 
when in their judgment disclosure would constitute 
an unwarranted invasion of personal privacy. In the 
alternative, Section 88(7J(c) provides that there is 
no right of access when disclosure of infom.ation would 
result in such an invasion. 

Further. as stated in Commissioner Millus• 
letter, the Court of Appeals has held that government 
may deny access to infonnation 

"[OJnce it is shown that disclosure 
would be more harmful to the 
interests of the government than 
the interests of the party seeking 
the information.,.." [Cirale v .. 
80 Pine Street Cor,oration ► 35 
NY 2d 113, !18 (19 4)]. 

It also noted 1 however, that 

"[S)uch a determination is a judicial 
one and requires that the govern
mental agency cru:ie forward and show 
that the public interest would indeed 
be jeopardized by a disclosure of 
the informationn [Cirale, supra, 119}. 

In view of the preceding, the framework of the 
Freedom of Informntion Law provides the Fund with 
ample protection against disclosure of information 
which would be inimical to the effective operation of 
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the Fund. Thereforet in my oplnion, the Fund is 
within the scope of the Law, and the provisions of 
the Law can be applied without adversely affecting 
the interests of the Fund, 

I hope that I have been of some assistance~ 
Should any questions arise, please feel free to 
contact me .. 

RJF:lbb 

Sincerely, 

Robert J .. Freeman 
Deputy Counsel 
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.Tune 21. 1975 

'-'.r. ~:lTTY .'\, Pul"\·0r 
~ 1ayor 
\'i llnrc of Kind~r .... ,oc:~: 
Villa~::c H~ll 
Kinclerhook, ~fo~'I' Yor\ 1~106 

T \ :-1 n k you -for y cur int e Tc s ~ in co."'. p J y i n ~! \d th 
the Fr0.;<lon of Tr. fon~atio·n V1..•:. 

Letters sent by t:('r:bP. rs c, ~ t~,e p','11 ic to \-i 11 ::!.g-2 
bonrJs, planning bo~rJs and zonin~ h~~rJs o~ anp~al 
Hre included 1d thin th .-:; sco;i,.,, o:- tli.c r-r~~..., :1 n~ of Tn f0r
r:.;i.. ti. c1:1 I.2.w. Th~ I,2,;,; lists nine i::~t'.:lJo,ic=- a; rccor11. 3 

,;hich ~;l:8ncies ;:i;,d r.,1:1ici})~1 i t.1.,:-:; :·•ust 1wo'.-i.-1C> fnr 
inspectio~ and OJp;in~ [s~c 5octio~ 88(1)]. 

h:!1·':1~'Js t110- n•:ist i! 1110Tt:"'.,1~ cntcc-ory •,:ith rep.3-:,ct 
to r111i11.Ci:<1.1ities is Sectio;,_ S3(1) en', -..-11icl1 r,rovides 
accc'S~ to 

11 any ot~•?.r files, recorQ">, 
p.:!.p~rs or docur:~"'!.ts re1ub.·::d 
by aay other pro~isicn of 1~, 
to b~ nad~ avail~,1~ for 
pu~1lic inspcctio· . .,_ c1.-:1,1 c0-ivir:S'." 

Sl 

"[')1] l-,oo',,; 0.:: -:...,,1'""n5 C'"' .. TV t\. - . , . !'\,_ .~ 1. :.:_ , .. ..._ \..'- l) L ✓ 

C\T 2-.C'COl!nt, c\:1,1 t:--.~ 1.c,ol.:s, 1'i1lc:;, 
v0uch'"!:S, c~ec?i:;, c.:):1tr2.cts o:-
c ... i..,,.,- ')'1n"-s cc"l,f'~t"'·1 , .. ; ,-l- n1• L- I " ...., J, : ... , r' ...... .l ~ •. ~ _,. 1- • \.. •,, VT .... "- l \ ' 

u~e2 ~r filec i~ t;e offtc~ of, 
or wit~ a~y offi=~r, hn~r? or 
co~~ission Rctins for er o~ ~~
hal: cf any cou::~v. to:-;p, vill~i0 
or DU~ici?3licrr7~r~tion in this 
stnte .•. " 
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Therefore, virtu::il ly al 1 "TJD.PCTs corrn~c tcrl with or user,. 
01· file,:('' by a villaze offict) OT o:fic, ... r ;;r(' :1.ccc-s,;P,lc 
t t • ' 1 · 0 ne pU,.l.1C. 

o~c of your conc.:;rns, ho·.··~":E"r a5 c,nr(•sc:c :~ i11 your 
letter of June 17, is that 

,, • ~ • • "II .. l 
1n cer1.-n.1n case_~. nro·,1n1n::: t.,c 
na~es on lettcrs ... coul~ ~~v~ 
lastin~ effrct o~ th8 re18tion
s~ip he~\•:ecn rud.,~~l'riors 1 .-1.ich 
coul~ be consiJereJ ~n invasio~ 
of ririva.cy. 11 

In such circu:71.st~nce.,;, Socti0r'. £>3 (3) of th,') r,,.-.,. nrovL1es: 

11 [Tl O p~-:-\"Pn t 2TL tn~·1.2.rra'1 t~c, 
invasion of p~rsonQ1 nrivacy ... 

- an afency or ru~icip~litv n~y 
delete iJcntifvi~P details , -' 
w:1en it Dakes 1·i.!::=ord,:; <lVai la!Jlc. ,. 

Consequently, an offici::i.1 o-t :1 n1r.ic.i;-1·1lity, sl'ch as the 
villa~c of Kinderhook, has disc~ltio~nrv nuthoritv to 
''.delete idcnti fyiri~ <let:ii ls" ,,;' : ,:.''1. in ¾is ju.1~~~-3nt ' disclnc;u:P 
,rnuld co-:istitnt,:, '°'n \in'·i3.Tr;lntc<~ in\·~sio=1 of ncrsnnal privacy. 

• · -• -- .--• •- ~ " • r • • - : • • ~• ~M•'• - •• ~• ....... , .... -•~ "' -." •• -~-•- •· - • -- _. --- - ~ 

~'li t:1 rcgar-1 to :::::in~tc-s of: :;-::etin~s, there is no dis
cretion in Village La~ thai.lett~~ ~ri~crs he nanei or 
even th~t reference ~e nade to receipt of letters. Villn~e 
Law, Section 4-4C2 proviJes: 

"[T]!.c c':'..:crk of e:J.cii. vill:i.S;C sh:111, 
suhj~ct to the {~iscrction a.rid 
control of t~e n~yor: 

a. hav0 custc~1v c-f tl1f.' cornor~te 
seal, books, r2~cyls, Rn~ p~pcrs 
of the vill:H~~ :::n,} all t 1ic official 
rpports and ~o~~u~ications of th~ 
hoard of trustees: 

b. act as cleTk of the honn1 oc 
tru.stees and c~ each ho.ird of 
village officers an~ s~nll keep a 
record of their proceeJings; 

c. keep a record of ~11 vill~p.~ 
resolutions, or~in~nces an<l local 
l ~=r·.,; s • •• " 
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There is nothing in ~¾e prov1.s v:-: qw:.te-C. th::it di. T~cts 
the clerk to inclu<le sncci~ic te~s nr events j~ t~o 
ninntcs~ The Fn::-e,1;:,;; Of T;1f07':"",'1~io::. Lco.w Coe5 howc-v::-r, 
rcqt;i re th;it a Proco rd of fin:;;.1 _,·o~qs of c;2c', rcd~er" 
he cor:qiled and 1:arl.e a\":til;;.h1c. 

Th':!:re.!:ore, in ·r-;y o;iinionl r.~,.n::s of }"'::'0~~"''s of t'·H~ 
pu~)lic ,-:h'.'.'.1 corres?o:vl Hi t.'.l a 1~◊;!Td need not he-::-r;:ntered 
into the ninut:es. 

I ho/HI t'!.1~t I ha;·c. hc::-n of so:~e :;~~!.dst;;ncc-. <;110:.tl<'! 
e.ny further qu-estions :\Tise, pleP~".:! feel fr-::e to cnl l nc-. 

PJF/sd 

Very truly yours, 

?.o½ ,tt .T. Fr00~a,1. 
~)-1p-uty founsfc!'l 



Frederick J. Hmiel, Esq. 
Department of La~or 
State Office Buildin~ Campus 
Albany, New Yort 12201 

Dear ~11r. Hmiel: 

June 30, 1975 

- ····--, 
1:.s·1u~1l st4it ;~ 

~'b,~rr.ir~CAn-o~ 

Thank you for your interest in complying 
with the Freedom of Information Law and regu
lations pro~ulgated thereunder. 

The regulrttions adopted by t~e Departnent 
of Labor are in compliance with those of the 
Conmittee in all respects but one. 

Depart~ent regulations ~rovide for specific 
fees "unless otherwise fixed by law, rer:ulation 
or custora" [Section 8 (b) ; emphasis added]. The 
intent of the ConDittee regulations is to 
continue the application of fees officially Rn~ 
legally established prior to the effective date 
of the Freedom o-f Infornation Law; 11 custom", in 
my opinion, does not reflect this intent. 

I hooe that t have heen of some aisistance. 
~~ould an~ questions attse, ple~se feel free to 
call ne. 

RJF/sd 

Ve~y truly yours, 

Robert J. Freeman 
Deputy Counsel 



r-,nc.i7T~b f'i~.lf 

R bC.l.lT"V'w'l~" ~ F\ n~ AA) 

Mr. Myron C. Dascomb 
Steuben County Attorney 
23 E. Morris Street 
Bath, New York 14810 

Dear Mr._ Das comb: 

June 30, 1975 

Thank you for your interest in complying 
with the Freedom of Information Law and the 
regulations promulgated thereunder. 

The model regul~tions re~ain unchanged 
since they were forwarded to you in March. 
~lthough bills have been introduced in tbe 
Legislature that would suhstantially amend the 
Freedom of InforBation Law no amendDents to 
the Law have been enacted as yet. 

In any event, the bills hefore the Leris
lature if enacted would have little if any 
effect upon the regulations, which govern the 
procedural aspects of the Law. 

Therefore, in my opinion, adoption of a 
resolution by the Cotmty based on the ~odel 
regulations would he appropriate and tiMely. 

I hope that I have been of sone assistance. 
Should any further questions arise, please 
feel free to contact ~e. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 

;+-JL( I 



r 

Mr. Raymond S. Sant 
County Attorney 
County Office Building 
160 Genesee Street 
Auburn, New York 13021 

Dear '.!r. Sant: 

June 30, 1975 

Thank you for your interest in com
plying with the Freedom of Information Law. 

The Freedo~ of Information Law is 
directed toward pu~lic access to records; 
it pertains only tangentially to ~eetings 
of puhlic bodies. In this regard, Section 
SS(S) of t~e Law provides that 

"each agency or rnunicip2.li ty 
controlled hy a board, com
mission or other group having 
more than one ne111ber shall 
maintain and rnake available 
for public inspeetion a record 
of the final votes of each 
member in every agency pro
ceeding in whi.ch he votes." 

Although county legislatures and boards 
of supervisors must meet µublicly [see County 
Law, Sections lS0~a, 152], there is no re
quirement that conmittee meetings of a county 
legisl~ture be open to the puhlic. 
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I hope that I have been of some 
assistance.. Should any further questions 
arise, please foel free to contact rne. 

,JF/sd 

Very truly yours, 

Robert .J. Freeman 
Deputy Counsel 

cc: Hon. Donald Hi rs horn 
Assistant Attorney General 



Mr. Richard E. Stern 
 

 

Dear Mr. Stern: 

June 30, 197S 

Thank you for your interest in the Freedom of 
Information Law. 

Pursuant to Section 88(4) of the Law: 

11 [E] ach agency or rnunicipali ty 
shall maintain and make avail
able for public inspection and 
copying ... a current list, 
reasonably detailed, hy suhject 
matter of any records which shall 
be produced, filed, or first 
kept or promulgated after the 
effective date of this article ... " 

Therefore, it is clear that ~ew York City and 
each department thereof must provide public access 
to their subject Qatter lists. 

I am unfamiliar with New York City procedure 
with regard to submission of the lists to the Municipal 
Reference and Research Lihrarv. If there is no re
quirement to transfer the lists to the Lihrary, it is 
likely th at the departments have possess ion of the 
lists. 

There is no "deaillinen for issuance of an initial 
subject matter list; rather, all agencies and munici
palities were required to co~pile the lists by the 
effective date of the Law, SepteMber 1, 1974. Further, 
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the regmlations promulgated by the Committee, which 
have the force and effect of law provide that the 
list must be up-to-date [see enclosed Committee rep,u
lations, Section 1401.Z(b)(l)]. As such, the list 
should be revised periodically. 

The Law Kontains no requirement that agencies 
report to the Committee. Consequently, the ConMittee 
does not have in its possession information pertaining 
to agencies that have mssaed su~ject matter lists noT 
does it have a list of all New York City agnncies. 

Similarly, the Committee has no authority to en
force the Freedom of Information Law. The burden of 
enforcement rests on the public. 

1 hope that I have been of sone assistance. 
Should any further questions arise. please feel free 
to contact me. 

Enc. 

RJF/sd 

Very truly youws, 

Robert J. Freenan 
Deputy Counsel 
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Mr. Arthurs. Harris, Jr. 
 

  

Dear Mr. Harris: 

July 8, 1975 

Thank you for your interest in the Freedom of 
Information Law. 

I am enclosing copies of the Freedom of Infor
mation Law, regulations promulgated by the Coromittee, 
which have the force and effect of law, and resolutions 
adopted by the Committee. 

It is noted that the New York statute applies 
only to state and local government. With regard to 
federal agencies, such as the Federal Bureau of 
Investigation, it would be more appropriate to refer 
to the Federal Freedom of Information Act (5 United 
States Code 552} and the Privacy Act of 1974 (5 
United States Code 552a), which generally gives 
individuals an opportunity to examine records per
taining to them in possession of federal agencies. 

Relevant to your inquiry, the Freedom of Infor-
mation Act 

"does not apply to matters that are ••• 
investigatory records compiled for law 
enforcement, but only to the extent 
that the production of such records 
would (A) interfere with enforcement 
proceedings, (B} deprive a person of a 
right to a fair trial or an impartial 
adjudication, (C) constitute an un
warranted invasion of personal privacy, 
(D) disclose the identity of a con
fidential source and, in the case of 
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a record compiled by a criminal law 
enforcement authority in the course 
of a criminal investigation, or by 
an agency conducting a lawful 
national security intelligence in
vestigation, confidential information 
furnished only by the confidential 
source, (E) disclose investigative 
techniques and procedures, or (F) 
endanger the life or physical safety 
of law enforcement personnel •.• " 
[5 U.S.C. 552(b) (7)]. 

Also, the Privacy Act exempts from disclosure records 
that are 

"maintained by an agency or component 
thereof which performs as its principal 
function any activity pertaining to 
the criminal laws, including police 
efforts to prevent, control, or reduce 
crime or to apprehend criminals, and 
the activities of prosecutors, courts 
correctional, probation, pardon, or 
parole authorities, and which consists 
of (A) information compiled for the 
purpose of identifying individuals 
criminal offenders and alleged offenders 
and consisting only of identifying data 
and notations of arrests, the nature 
and disposition of charges, sentencing, 
confinement, release, and parole and 
probation status, {B) information com
piled for the purpose of a criminal 
investigation, including reports of 
informants and investigators, and 
associated with an identifiable in
dividual, or (C) reports identifiable 
to an individual compiled at any stage 
of the process of enforcement of the 
criminal laws from arrest or indict
ment through release from supervision" 
[5 u.s.c. 552a(2) (j) (2)). 



\ 

Mr. Arthurs. Harris, Jr. 
July 8, 1975 
Page -3-

I hope that I have been of some assistance. 
Should any further questions arise, please feel 
free to contact me. 

enc. (3) 

RJF :sd 

Very truly yours, 

Robert J. Freeman 
Deputy Counsel 



Hon. charles s • .ueemoua 
Chairman 
Board of Public Disclosure 
162 Washington Avenue 
Albany, New York 12231 

Dear Judye Deemonda 

July 15, 1975 

You have tnouired of the Co1m1ittee on Public Access to 
Hecords whether. financial t1isclosure statements and related material 
required to be filed with the Board. of 1:'uLlic Disclosure ("Board") 
by F.!X~cutive Order No. 10 ("l:!:xecutive Order"), isaued May 22, 1975, 
are records "available for public inspection and copying pursuant 
to the Freedom of Information Law ("Law") (ll. 'i:. Public Officers Law, 
Article 6, McKinney Supp. 1974). 

The Law defines "agm~cy" asa 

"any ntate ••• boa i·d, bureau,. commission, coW1cil, 
department ••• division, office or other governmental. 
entity performing ·a governmental or proprietary fWlc
tion for the state of New York ••• • [N.Y. Public 
Officers Law,§ 87(1)]. 

'lberefore, the Doard is an agency as defined by the Law. 

Although the Board is an agency, the public right to inspect 
and copy its records is limited • .Public access must be granted only · 
to categories of reoords enwnerated by the Law [N.Y. Public Officers 
Law,§ 88(1) and (10), and only then if the right is not precluded 
by another section of the Law, statute or judicial decision. 

In reviuwing the categories., it is arguable that, due to the 
advisory nature and function of the Board, most records in its 
possession are not analogous to any of the categories. Relevant 
to the provisions of§ 88(1), the Board does not adjudicate cases 
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[§ 88(l)(a)J or create policy[§ 88(1)(b)J, nor is the Board a 
•governing body" of an agency which makes final determinations 
Iii 88(1) (h)J. 

It is possible that the Board may possess "statistical or 
factual tabulations• [§ 88(1)(d)). However, it is questionable 
whether a statemant of assets and liabilities or income sources 
is a "tabulation" within the intent of the Law. To qate. the courts 
have not yet defined the term. 

As such, there appears to be no specific publi~ right of 
access to records in possession of the Board under the Freedom of 
Information Law. Rather, the Board and thereafter the Department 
of State are directed to permit "public viiiwing" of certain records 
after having been scrutinized by the Board. 

With regard to protection of personal privacy, the last 
paragraph of eectia,, I of the Executive Order grants the Board 

( discretion upon request of the applicant to delete any item 

"upon a finding that any such item is of a highly 
personal nature, does not in any way relate to the 
duties of the position held by the person, andddoea 
not create an actual or potential conflict of 
interest." 

'l'he discretion placed in the Board by the Executive order is fully 
consonant with the right given agencies \Ulder N.Y. Public Officers 
Law, § 88(3) a 

•3• To prevent an wiwarranted invasion of personal 
privacy, the committee on public access to records 
may promulgate guidelines for the dales.ion of identify
ing details for specified records which are to be made 
available. In the absence of such guidelines, an agency 
or municipality may delete identifying details when it 
makes records available. An wiwarranted invasion, of 
personal privacy includes, but shall not be li1uited tos 

a. Disclosure of such personal matters as may have 
been reported in confidence to an agency or municipality 
and which are not relevant or essential to the ordinary 
work of the agency or mwiicipality1 
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b. Disclosure of employment, medical or credit 
histories or personal references of applicants for 
employment, except such records may be disclosed when 
the applicant has Provided a written release permitting 
such dieclosurer 

c. Disclosure of items involving the medical or 
permnal records of a client or patient in a hospital 
or medical facilityr 

d. The sale or release of lists of names and 
addresaes in tha possession a. any agency or rnWlicipality 
if such lists would be used for private, commercial or 
fWld-raising purposes, 

e. Disclosun3 of items of a personal nature when 
disclosure would result in economic or personal hardship 
to tha subject party and auch records are not relevant 
or essential to ";he ordinary work of the agency or 
munic;Lpality. 11 

The committee on Public Access to Records has neither 
defined "W1warranted invasion of personal privacy" nor 11 promulgat.ed 
guidelines" regarding specific records. The examples provided by 
the Law merely represent five instances of unwarranted invasions 
among conceivable dozens. Further, federal judicial determinations 
do not weigh against the standards established in the Executive 
Order [see e.g. Wine Hobby U.S.A., Inc, v. u. s. Internal Revenue 
Service, 502 F. 2d 133 (1974)1 Getman v • .!!!!!!!!., 450 F. 2d 670 (1971). 

Even if the access provisions of the Freedom of Infonoation 
Law were applicable to records in possession of the Board, as the 
Court of Appeals held in Cirale v. 80 Pine Street Co1.p., 35 N.Y.2d 
113, 359 N.Y.S.2d 1 (1974), there ia a common law privilege which 
attaches to official information in the hands of governmental agen
cies whan the public interest "would bB harmed if the material were 
to lose its cloak of confidentiality" (35 N.Y.2d 118, 359 N.Y.S.2d 4). 

In commenting upon the privilege, the Court stated that: 

•public interest encompasses not only the needs of the 
government, but also the societ.al interests in redressing 
private wrongs and arriving at a just result in private 
litigation. 1~us, the balancing that is required goes 
to the deter,aination of the harm to the overall public 
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interest. Once it is shown that discloauxa would be 
more harmful to the interests of the government than 
the interests of the party seeking the information, 
the overall public interest on balance would than be 
bat tar served by nondisclosure.'' (35 N. Y .s. 1181 
359 N.Y.S.2d 5) 

Moreover, in a footnote, the Court added thatz 

'"although the Legislature has recently passed a 
freedom o€ information law ••• , it does not aboliah the 
common-law privilege for official information~ 
(35 N.Y. 117, 359 N.Y.S.2d 4). 

Therefore, notwithstanding rights of access granted by the 
Preedom of Information Law. records in possession of the Board, 
or any other unit of government, may be withheld under circwnstances 
in which disclosure would be detrimental to the public inter■st. 

In tlis regard, the public interest may be better served by 
refusing to disclose material of a highly personal nature which 
does not relate to the position proposed for the applicant and 
which would not create a conflict of interest. Without the avail• 
ability of this protection, it is unlikely that Naw York State will 
be capable of continuing to attract the qualified people it needs 
to render effective public service to its citizens. 

Consequently, it is possible that the governmental privilege 
may be appropriately invoked in instances in which disclosure would 
on balance be harmful to the public interest~ 

Sincerely, 

NOBBRT J. FRIIEMIIN 
Counsel 



1·'.r. J~:."'.eS J.. E:::cry 
Assist:J:1.t !-U;i.ority v~aJer 
l'h3 Ass.0,::bly 
State o2 ';~w Yor~ 
A.lb 1ny 1 !¾cw Yor~ 

,Tuly 16, 1975 

ri,c ri r:'it r. ::- p~\'11 "tc n.c:ces~ tc r.:inui:e-~ of 
a vlll~ia bo~rd is clc3rl}· e3to~l\s¾e<l i~ t~~ 
Fre:e<lon of In.for:-.1tion L:::>,, \'ill:!f!'e L:1.•.-; ~F:~• t~c 
Ge::,~r;:o:l !:11nicip?.l Law. 

·c::c Frc,::J(:;1 0£ I!'-f0·r:"'J.tion L:-n :;yo•:t-:!".'!:<; 
tl ,.e,!" ",,·,.,.,tC'" "'~ nt>p+1·1•rs ,,r t 1• 0 ,..,,,,,.,,,--,·,,.-, ':-n·ly" ~ • ,.,.. ,, "-'•• "~-'- •• <.;. ,.~ ~--- -·•- ,., ,;_,. 

nu;;.t he F':1..!e a·.,2.ila':,lc for ir;,;:;.!lc-ctlo·, ;::.1-1. c0.:1~flri:~ 
[Sect!c, SB(l)(c)J. 

1 ·si~all. 1?:_;.ri.--:.-;: ocC-ice !lci:crs as 
l) YC<:;"~· 111-,,.r hv ,._:,,._ i.,,..,...,r,:i ,._r ,..T\•·"',-,,.,.'"" 

• ·-•"-· ~'· l-J ._,,_,, .•u,, ., \.>l t. --~L ••• •, 

oa <~,:,,-::1:1..:. of n.:ly p:Jrs•:-in ~ •no·'..uc':) 
fc-r in.sr,,:-ctio:1 t',·.: h-,0~·:'5 1 r,:;,::nrJs 
-:"in 1 ·;·,·)·'TS ,...f'.' 1''"" 0Ff'"1'r,.,. ··•-,t1 _,..¾,,.,l] ,_.,_-.,, :_'~, ~ , '-'· ... -. ·- ··-·, -.-·. -~ .o . 

funn:-.1 ~- cr:7:,- cf :r~ty p0:--t1-,,,_ 
t ~~-fto• re~-~~nn f_jn,(P)l ...... ,.., -··· .,..,..,___,__' , . -,-- . 

"l;..]11 book,; o' :-:ir:t:t~s, entry 0-:
r:.c::.:<1.L::1t, .i.:.<l t"-p"' h::,o\-;, ½ill.-:,, 
Yo?c'.1.0;-s 1 ch';l'.c:-:3, Cr>"'.tr-:.~.t;>, ('T 

ot~er n~,er~ con~~ctcJ ~,t~ 0-
"~,., 1 ,..,:., ·f'1· 1,.,t ,; '"I .. ·:.-. or,,· rr• o' -~vU ~• A ~w •• ~ ,,._ ~- -~ • 1 

.,.. ..... ;.,_ ,, .rr:;-,.,_ h ·,~• o o~ .:~,._,,_ an,. n.; ~-.. .... r, , o, ·" r 
cc!"-:"'1ss1-on ncti.:".'! for o;; en 
bC!:1.al'.: of o.:1y coc::i.tf,, to~-r!"l, 
villai'3 or rnmici:1:11 co:-porflti0n 
in this state ..... 
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ConscqtK•ntly, it is ,J;,,ubtl-;;ss the1t any nerson 
has a suh3t:inti.:ve ri~ht to i7sp~ct anJ CO?Y r~i~utcs 
of a villag~ bo2rd. 

"f';.']:1-erc a reqt1es;: fc,r re cc rd:; i •; 
n::-qy.lred, such reque'.'>t v:1y be or::l 
c.r in -.1ritinr,. i:0·,-rev~r, urittc:1 
rcg'-1es t s:",al 1 not he reqni r0,J £0, 
rec0nh that l'.'"P."":) heen custa:--:\c·t 1y 
a'✓:1i 1:1b:Le in t·:•.J r,:1.st [S-oc.::ion 
1401.6(3)]. 

If t'.tc r:im;tes have l'~l:'>t c1:.s~f\-::1:,nily :·-\::1.<'..e: ;:vo.il:thlc 
upon oTcll re~t.:.~st, thr: T\":'qtalrc;r,ent .:-'1:n ..:. Tf:\"(tUt'!5°!: 
b~ r:::hle in t.:ri ti:1:; wvult~ b(.' inco,1sist-.::xt t;i th Co~r::1i ttee 
rcg;1lations. If th.~ r'.1 .. nutc:c. h:1vc n.ot h-..0:0,1 c11ston:1rily 
r ,..,,1"' "'""'l"'hi1° t . ...,,...,., ,..~, ·.•.1 1·t•r,,,.,,. .. tL• clc·rt- "''"'Y r•n•1·, ... C<>,.,t:J ,,,,,.,.,._ C''"~'" ','••••..,. -.,-.;:::;;._, '.lw •, >•'> <.. •,' •~ 

th;:it th·:: requ<::st '.J:: 1:-.:1de ir. •.•-ritinr,. !'c,,~··}Vert f:::i1.l~r-e 
to use~ prescrihed forn c2 .. ~ot be~ Y3li? ~a,is ror 
lcnial of acce5s. 

"[A]n n;:ency or r:n.:.niciria1 offici'.ll 
s~a11 r~spon~ pro~?tly ton request 
f•r -~~nr~· r--~~-- ••nfpr ·-·r•-,,... 1.t;,_~ 1..1.:,. ··""-'-"Fl.'-'·•-·- '-'·'-L <> 

ordi~ary circu~st~nces, his Tcs~onse 
sh~l 1 2e r:aC.0 no r.:ore th:-rn five 
.,,;or'.:inz C:!y;; :1ftcr receipt Qf t'ti~ 
:•:;;u,:"s~ '½y th·::. ;:,.z;~'-CY or i"'llniciTJ:i,1-
l ty ~ H:.::: t~er t,;e ,,(',._-:u-;;,s t i...: ,, i :, i 

711~re~rr~. r0~0!·~~ ~hv::1} )-: ~ro~i,!~.• ~i:'.10ttt u11rece~sarv 
dc-i,.\·. IC t:·_;.:\. ~,t<: rc::.:i!,. .:.\--;.i1:i'.>1:.:·, lr, :-·,· oninit>n, 
.iny ~L .. 17y h"'t:t:: b:: ir:.:01~,::~:c·-:t :~irl, t 1ic ~:1lrit of 
th-: Lai~·. 



.Asse,nblyma.n Ja:::1es L. Er,;ery 
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Moreover, Section l~DLS(t.) of t 11e rcrulntions 
directs that 

"(EJ 2-ch agency s.nd T',uniciµ::i.1i tr ·s!l.:il l 
accept requ~s ~ for ;n.i:; 1 ic access t0 
records nnd proG1.:cc records during 
all r.ours they c1r~ re~ul3rly op~n 
for b~sin~ss. ·· 

~dJiti0nally, cos~ lnw ~rec~fin~ enactment of 
the Fr~~<loTTl of Inforr:3t10;1 l:-cw ho:!ld t~:1t "nere 
inconvenie::.cc" cannot 'he n 1>:ff t0 pu:.lic 2cc.ess 
[ ,,,,. _ _, '1'ork ~o,t ,. "os•s 1.., ,· " 2r1 'll-.: ?1·1 1 'vS 'd .,..... • t' - • ., ~- t ~ .,.;i. -· ~ '-'t .__ ,,i~ ~· 

8'$, 1961; rCV<:'T5t."tl on other r,ro11nds, 10 ~~y ?.d Hl:l., 
219 ~iYS 2d 7, l!lc\l j. !t 2?;:ic.:.1:-;1, th:'!t deni;..l of ::i.cc~1ss 
biiscd u;:,on iaconvG~ience to f.ove:-nf":'Y\t is r,r0-:'er only 
to pr~vent ~isruptlon of t½c orderly functioai~~ of 8 
gov~;-nricnt of~ice {Si?aTs ',702c'c:,1_1ck v. lloyt, 2'12 ''-iisc, 4>, 
1 ')7 q•r ?<] 7•< 10"1] ~ " " t' fC" · ~ ~ :1.:, _ ::iv, _:, . :,,1sn:::, ... 1on c::- :it': o ,1.ce 
docs not a~~ear to h~ve been at isst!0 with res~oct to 
1-ir. Cotto:te's r<t•qcest. 

S:7.ould 
h.:v~ ~·~•e:i of so·~;;, a35ist,ince. 
arise> ~l0ase f~el fr~~ tn c~ll 

At tnchr.ent 

cc: ;,tr. Sa?"lu~l J .. Cott0ne 
 

 

Rohert J, FT~3~~, 
Cou:i.sel 



July lS, 197S 

;•is. J,3an '\. Shields 

    

Y0ur lctt0r of .Jin.:' 25, 1:175, .3:1..!?"css•!(~ 
to tl1c ~~cor~0y ~accral h~s been f0rwar1!e.l to th0 
'j,;-·:--it.t-:1; 0:1. I':1Llic ~\cccss to 1,;-cor•1s. 'w~1ic1:. h:is. tl10 
l .,,.,,,1-,•,-,•?11 1 1"'L' QC ,..l,r',~-l-,. ,.,•,, re•.•,"~r'!"° tO t'>. 0• ;,,:;:,, \J,'.> , .,.. J L ••·-~ .:>->.•I •. ,~ _,J --" , __ _ 

r·rc.;)'.:o .. : of l:ifor":1:atio.1 7_,:;:• .. ,. 

T l-r!-. t o~ :..cce..,; s 
•o;;.,;, ... r.:r,"""i" ... ,,., 
:1. c,,.,,..lL l. • '-• -

to thr~';!" st:1t11tes. 

"{l]!:c- !',::cor,!s, f co?:s. a~d p:2~}~;-~ 

b;.•lo~::1T:..:: O'.i:" ~fl:"C':'.'t;ii~nn~ to t:10 
oFflc.-, Clf ::.1:-.y c:,cfi.::.cr of::,. s•.::\;::i~l 
di.>trict: ar-::- •~etc',,. t;:,-1,r.,.-,· 1 t0 
t ·,., n1•~.- •r .. .._- ~" s'.::;t :~;-=t~,:~ ... ·-~ ' ,,,>-_ '-J ~'~ ·- , __ ::, ' '-'-

a~J s:1:Lll i>3 oµ~n £0r ?~1blic 
i~s~cction h·1• ~nv ~u~llfi~.t . . ' 
vo!er c~ t:~~ listrict at ~11 
rc~son~~le hours, 2nl ~~y ~~c~1 

'
•n~~- •~)• ~~~~ C"•l•~~ t 1•••r••f. -'-~~ .. , "·--'•'• '-';' -,.;,} ··- ,_,., -· 

[ ,] ... s'.'.•.11 •,._, ··- •. .--1 ,-,..,. o·,· t'~""' • ,. -- -- - i .• , .. ._. .... , ••• -. 

f'0,7T ... ~ c?. ,•J._;:: . .-..:-::i,;-i cf -J:Ic:· . 

..!.istri.:'.: tc, ;·:Tt·:L':·.t .::t t1:.e 
:'l.:",;\::.::..i ·:·.~ .... -:i;;;s:3 .::. -::~t'-1.i 1,?,'; 
s!::.t~:-:<:':t".:: i;; ;..·riti:; of tl·c
;;i,;'"';~:-;.t 0: ~~f;:-;,,~y ;,.:'.~l.c:: :dll bc
l'·-~ ,:::1,·.t :?r.;r t':·.~ <::--.s:li:.:, )'.:;:'IT 
f:,..'Y !::•::.001 tL:r:,,:,s~s exclusive 
,..,,. ,.., __ ,·,'-..l'c -n..,:"" s•cc1"f.,_.~ ....... "'"' _:,::.: t ~• .I. •,.,., ... ~, r J"'<·-
t~I'.: s~v:.:-.3.l ~:a·~-ost-~ an:l the 
.-.~01nt for •J:1..:::1 ... " 
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!-!s .. J ,. .. tln :-; • Shie l~s 
Jul}' 13, 1975 
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I a:;-: enclosin? co;-,i~~:; o~ t?.c ?rc-::Jon of 
Inforr;ati0n L:H.; nn.C resl:l:--.:i0;is ;')!'O:"'.alr:~t~ 11. by 
th~ r:o~::1itt~"'.e,, ·h:lich ~av<' t:·.1; force- a1\l effect of 
1 ., .. t·'·...-ou-',ou• .,, •. 't•tr-• 7 '·"' r'"•l·'"'io ..... ~ "1·11 .... ~ -••• :s.• -. '-• - ;J "" -• , l'- t.;,~ '~'-- ,I,';) Y, 

tt'. ~,cl;:;ful in c;,~;,lal;-i,i:;:: t;,;;:: p:rocc,hn:,.,_1 z1s:p,~cts 
of t'1~ L1v; s:.ich ~~s t'.l.c ti··r- lj~it JLtri~;: ,;::ich the 
scht)Ol -~istrict r<:llst r~s:YJ:c.1 to a request :i~G t~e 
r·-cnns 5y '..\}~ic!: n <lc:iial of ~cc•:ss ,c.:rn 'Le ar,p~,3.le.l. 

I hope t:,~t I 1~av.-:;, 1,; .. ;::, of sc-:1<: 3S::J.i5tanc--::. 
$houl-i an.y furt>,or q:1cstic;;,s aris~~, p!~::i.se feel 
fr~~ to contnct ~e. 

l:~clcsurcs 

'.'o!•!".:lrt T. i'r~;.~'.::.tn 
1.:on,;:s..:-\ 

cc: ::o:t. Puth ·:·oci:, Solicitor c", ..... er~,l 
·.:r. ~:J)"'riO::i.·1 i..F:a:\y •. ::$tri-::t ;•ri;;ci·):1.l 

RJF: lh:, 



l l 

Ms. Lynne ~Jorris 
Vice President 
Client Service 
Innovative Syste~s, Inc. 
341 Fo~rth Avenue 

--- : I p,-rf (.....f _) 

July 21, 1975 

Pittsburgh, Pennsylvania 15222 

Dear :\ls. NorTis: 

Your letter of June 26, 1975, addresseu 
to Secreta~y of State Cuomo has been~forwarded 
to this Com.r:1.i ttee 1 which has the responsibility 
of advising with respect to the Freelon of 
Infornation Law. 

However, since the Conmittee is not a 
depository of records, I have transmitted pour 
request to the Departl'lent of Audit and Control, 
which is in possession of all state~contracts. 
I an sure that the DepartRent will respond to 
your request accoruingly. 

RJF:lbb 

Sincerely, 

Robert J. Free~an 
Counsel 



July~21, 1975 

-
Mr. Q : frs. Anthony Bo.mond, Jr. 

  

Dear Mr. & ~TS. Ba~o~d: 

!·have received the newspaper ~rticle 
relating to your suit and your plea for help, 
but I cannot assist you at this tine. The 
C01n.1:1.i t tee on Public ,-\cces s to Records is not 
a repository- of inforraation held b-y agencies. 

I suggest that you direct your requests 
for records to the agencies which have 
possession of the records sought. I am 
enclosing copies of the Freedon of Infornation 
Law and rer:ul at ions promulgated therc,md~r, 
both of which will assist you in ascertaining 
your rights and a~encies' responsibilities 
unclcr the L2.w. 

Encj.osures 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 



\ 

A l>b ~ .. f!S'i> ~(tCri-S I 

M~. Claire Leschot 
District Clerk 

July 21, 1975 

Hyde P~rk Central Sc~ool District 
South Albany Post Road 
Hyde Park, New York 12538 

near Ms. Leschot: 

Thank you for your interest in cooplying 
with the Freedom of Inforna.tion La.wand re~ulations 
proMulgated thereunder. 

Having revie\·1ed the regulations adcpted by 
the }!ytle Park Central School District, they arc, 
in r::.y opinion, consistent with those promulgated 
by the Committee. 

I thank you once again for your efforts. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 

. 



Mr. Louis L. Levine 
Industrial Commissioner 
State of New York 
Department of Labor 
Two World Trade Center 
New York, New York 10047 

Dear Mr. Levine: 

July Zl, 1975 

I am in accord with your decision regarding 
the request for information sought by ~r. Abraham 
Reic.h, Esq. 

The Freedom of Information Law provides that, 
notwithstanding rights of access granted thereunder 
[Section 88(1)], the Law does not apply to informa
tion that is "spec.ifically exempted by statute" 
[Section 88(7)(a)]. 

In this regard, Section 537 of the Labor 
Law is controlling; 

11 [I]nformation acquired from 
employers or employees pursuant 
to this article shall be for the 
exclusive use and inlormation of 
the Com.missioner in the discharge 
of his duties hereunder and shall 
not be open to the public nor be 
used in any court, in any action 
or proceeding pending therein 
unless the commissioner is a 
party to such action or proceeding, 
~otwithstanding any other provision 
of law. Suc.h information insofar 
as it is material to the making 
and determination of a claim for 
benefits shall be made available 
to the parties affected and, in 
the commissioner's discretion, 
may be made available to the 
parties aflected in connection 
with affecting placement." 



..... 

Mr. Louis L. Levine 
July 21, 1975 
Page -2-

With respect to disclosure of names and 
addresses of claimants and staff members, while 
information pertaining to claimants ls clearly 
exempt, Section 88(1)(g) of the Freedom of Informa
tion Law provides that the fiscal officer charged 
with the duty of preparing payrolls must compile 
and provide for inspection and copying a list of 
agency officers' end employees' names 1 addresses, 
titles and salaries. Because the provision does 
not specify which address shall be made available, 
an agency official has discretion to disclose either 
the home or the business address. Therefore, if 
in your judgment disclosure of employees' home 
addresses would constitute an !!unwarranted invasion 
of peT-sonal- privacy'-' [ see Preedom of Information 
Law, Sections 88(3) and 88(7)(c)], home addresses 
need not be provided. 

t hope that I have been of some assistance. 

cc: W. D. Cabin 

R,JF: lbb 

Sincerely, 

Robert J. Freeman 
Counsel 



' ' l 

~r. Vincent ~cCarthy 
Cw670 i_;nit M 
Box 307 
Beacon, ~cw York 12503 

near ~lr. ~lcCarthy: 

July 21, 1975 

I apologize for the delay in rcsponcing 
to your letter. 

The Cm:rnli ttee on Public Access to Records 
docs not have possession of ~gency records; rather, 
it is responsible for advisinf with respect to the 
Freeda□ of InforMation Law. 

Therefore, I am forwarding your request to 
the Office of Public Relations in the Dcpartncnt 
of Correctional Services. I trust that your 
request will be answered a~propriatcly. 

If I can be of further assistance, please 
feel free to coatact me. 

Sincerely, 

Robert J. Fre~~an 
Counsel 

cc: Department of Correction1l Services 
Office of Public ~elatio~s 
State Office Building Ca~pus 
Building DZ 
Albany, ~cw York 12226 
Attention: ~Ir. Cas:tro 

RJF: lbb 



f 

Mr. Ambrose P. Donovan, Jr. 
Chief Associate Counsel 
State of New York 
Department of Health 
Tower Building 
Empire State Plaza 
Albany, New York 12237 

Dear Mr. Donovan: 

July 22, 1975 

Thank you for your interest in complying 
with the Freedom of Infornation Law. 

~\\JAr_~ 

-#'-;;53 

Although the purpose of a license is to 
apprise the public that an individual is qualified 
to perform a particular kind of work, in rny opinion, 
refusal to provide the home addresses of licensees 
is permissible under the Law. 

Section 88(3) of the Law gives agency 
officials discretion to "delete identifying details" 
when in their judgment disclosure woulgdconstitute 
an unwarranted invasion of pe7Sonal privacy. The 
provision further states that 

11 [A]n unw3rranted invasion of personal 
priv3cy includes ... 

e. [DJ is!losure of items of R 
personal nature when disclosure 
would result in economic or 
personal hardship to the subject 
party and such record, are not 
relevant or essential to the 
ordinary work of the agency." 

Therefore, if in your judgment disclosure of a 
licensee's home address would result in such an 
invasion, it need not be disclosed. ' 



' 

Mr. Ambrose P. Donovan, Jr. 
July 22, 1975 
Page -2-

Moreover, according to Hr. !Crill, with whom 
I discussed the issue, infornation relev~nt to the 
work of the Department, such as the names of licensees 
and inforQation pertaining to t~e issuance of a 
license, is disclosed as a ~atter of course. In 
my view, the home address of the individual concerne~ 
is merely an incident of licensin~ and is neither 
relevant nor essential to the ordinary work of the 
Department. 

As such, I feel t~at denial of access to 
home addresses of licensees is consonant with the 
Lall. 

I hope that I have been of some assistnBce. 
Should any further questions arise, pleas~ feel free 
to call me. 

cc: ~r. Steven Krill 
Director 

Sincerely, 

Rohert .J. Frccnan 
Counsel 

Office of ~la.nagement Analysis 

RJF: lbb 



uofG.l 

t/ ','Lt 
-,- ,,,I ~) ' 

Reverend .hmeR C. Enrt ght 
St. 'lary'a Church 
15 Clark Street 
Auburn, ~ew Yor\ 1S021 

near r.everertd rnrtght: 

July 22, 1975 

The 1>uhlic clearly ha, a rl~ht o, access to 
4 recoT~ of the votes nf county le~l•lator■ • 

Plrst, a county legislative body must hold 
its "vetings in_ public fl:ounty Law. Section 152). 
Second, the clerk appointed by ouch a body 

'"shnll keep a record of all act1 
and proceedings of the board 
and be the cu1todian of the 
record ■ , vouchers and other 
paper• required or ■uthorizod 
by law to bo deposited in hi• 
office" [County Lew, Section 475). 

Third, Section 88(5) of the Fraedo~ of Infor
mation Law (see enclosed) provides that 

" ... each agency or municipality 
controlled by a board, conmd ■slon 
or other group havlnr, more than 
one ae■ber ■hall maintain and 
make available for public inspec• 
tion a record of the final votes 
of each ■eahor In every aaency 
proceeding in which he votes." 

Additionally, the Preedo" of Infor.,ation I.aw 
directs that ■.inute1 of meetin~• of the roverning 
body of an agency be made available for public 
inspection and copying [Section Bl(l)(c)J. 

Pur1uant to regulation• promul~ated by the 
CoWllittee C•e• enclooed), a municipal official must 
respond to a request •·pro10ptly' and within five 
days, unless 'extraordinary clrcum1t1nce1·· arise 
[Regulations, Section 1401.6). If ■ore than five 
days have elap1ad without a Te1pon1e, the failure 
to respond ••Y be deemed a denial of acce11 

J 
:;, 



Reverend James C. Enright 
July 22, 1975 
Page -2-

[Regulation•, Section 1401.7(c)). In ouch case, 
you may appeal to the County Legislature or the 
person or persons designated by the body to hear 
appeal•. The person or body who hears appeals 
must inform you of its decision within seven 
busines ■ days of receipt of the appeal [Preedom 
of Infomation Law, Section 88 (8); Regulations, 
Section 1401.7(e)]. If access is denied on appeal, 
you rnay challenge the deni.al 1.n the courts viA an 
Article 78 proceeding. 

I hope that I have been of some assistance. 
Should any further que!tions arise, please feel free 
to contact 111e. 

Enclosures 

cc: Hon. Ruth Toch 
Solicitor General 

Ms. Flossie Langley 

Sincerely, 

Robert ~T. Freeman 
Counsel 

Clerk, Cayuga County Legislature 

RJF: lbb 
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COMMITTEE 01\l PUBLIC ACCESS TO RECORDS 
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EMPJRE STAT£ PLAZA TOWER - ALBANY, NEW YORK 12223 

Mr. Louis A. Fallon 
 

  

Dear Mr. Fallon: 

July 22, 1975 

Your Jetter of July 14, 1975, addressed to 
the Attorney General has been transferred to the 
Committee on Public Access to Records, which has 
the responsibility of advising with respect to 
the Freedom of Information Law. 

The issue as stated is whether the American 
Kennel Club is within the scope and coverage of the 
Freedom of Information Law. The·Law defines 
"agency" as 

"any state or municipal board, 
bureau, commission, counci 1, 
department, public authority, 
public corporation, division, 
office or other governmental 
entity performing a governmental 
or proprietary function for the 
state of New York or one or 
111ore municipalities therein" 
[Section 8 7 ( 1) ] . 

It appears that the definition quoted would not 
include the Club. 

In c-reat.ing the American Kennel Club as a 
corporation, the Legislature specifically directed 
that the Club be subject to t.he Memhership 
Corporations Law [Laws of 1908, Ch. 280]. Further, 
according to my research, the courts have n ever 
held that the Club is a govenrmental entity [see 

'1Henry v. American Kennel Club, 269 App. Div. 1, 
53 NYS 2d 878 (1945)]. 

With regard to the American Society for the 
Prevention of Cruelty to Animals [A.S.P.C.A.], the 
courts have held by implication that it is not a 
governmental entity, even though it may receive 
some public funding f ~.:.~. P. C. A. v. New York City, 
205 App. Div. 335, 199 NYS 728 (1923), and that 

1 
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Mr. Louis A. Fallon 
July 22, 1975 
Page -2-

it is a charitable corporation [In re Title Guarantee 
& Trust Co., 165 NYS 71 (1917)]. I am unaware of any 
decisions holding that the A.S.P.C.A. is subject to 
the Freedom of Information Law. · 

For the reasons stated above, in my opinion, 
the American Kennel Club is not included within the 
scope of the Freedom of Information Law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

cc: Hon. Ruth Toch 
Solicitor General 

Sincerely, 

j~)J~. 'J: 
Robert J. Freeman 
Counsel 



Mr. F. Joseph Pinizzotto 
Executive Director 
Ossining Urban Renewal Agency 
16 Croton Avenue 
Ossining, New York 10562 

August 4, 1975 

Re: Correspondence 1227 

Dear Mr. Pinizzotto: 

As suggested in your letter of July 21 addressed to 
Secretary of State Cuomo, I discussed the adoption of 
regulations pursuant to the Freedom. of Infornation Law with 
your assistant, Ms. Susan Brewster. 

According to Ms. Brewster, the regulations adopted by 
the Village of Ossining were not intended to include your 
agency-; As such, the Ossining Urban Renewal Agency should 
adopt its own regulations to be in compliance with the 
Freedom of Infornation Law [see Section 88(2)). 

I am enclosing copies of the official regulations 
promulgated by the Committee, and model re_gulations which 
will assist you in complying with the Law, as well as reso
lutions adopted by the Committee, one of which specifically 
involves records in possession of urban renewal agencies. 

I hope that 1 have been of some assistance. Should any 
further questions arise, please feel £Tee to contact me. 

RJF/sd 

enc. 

Very truly yours, 

Robert J. FTeeman 
Counsel 



f 
( . I 

( 

I 

Ms. Nancy Krauer 
Senior Staff Attorney 
New York Public Interest 

Research Group 
5 Beekman Street 
New York, New York 10038 

Dear ns. Xramer. 

Aup.ust 4, 1975 

,p,q;uncy 
ff"'57 

To date, the Col!lmittee has not promulgated 
guidelines with regard to protection of~• 

I am sure,. however, the the subject will 
be considered in the coming year. ~nd I will 
apprise you of any developments on the matter. 

Thank you. 

RFJ: lbb 

Sincerely 9 

Robert J. Freeman 
Counsel 



Ms. Helen M. KomoroskiL 
City Clerk 
City of Mechanicville 
36 North Main Street 
Mechanicville, New York 12118 

Dear ?-is. Komoroskt:: 

August 4, 197S 

~s requested, please find enclosed reso
lutions adopted by the Committee pursuant to its 
advisory authority. Of particular interest in 
this instance is Resolution 1, "Urban Renewal 
Acquisitions." The Resolution is based in p:reat 
measure upon the holding of the Appellate Division 
in Sorler v. Village of Rockville Centre, 30 A.D. 
2d 822 ( 968). 

I hope that I have been of so~e assistance. 
Should any further questions arise, please feel 
free to contact rae. 

RJF/sc 

enc. 

Very truly yours, 

Robert J. Freeman 
Counsel 



!tr .. Wallnce Nolen 
Assistant Director 
12 Cha5e Street: 
\'ildte Plains, New York 10606 

Dear Mr .. Nolen: 

August 5, 1975 

I apologize for the delay in responding to your 
letter. 

!n ny opinion, nuch of the infornatinn th3t you are 
st:e'k.i.ni is accessible pursuant to either the Freed0m of 
Infornation Law or other stntntes. 

The Freedom of lnforrnnt ion Lttw µrovir1es 2. right to 
inspect and copy nine cate~ories of r~cortls. Perhaps 
nost inportant a~ong the categories is Section 8S(l)(i), 
t.'hich provides ~cccss to 

t>any oth1::r files, records, paners 
or docur.ients required by any' other 
provi5ion of law to be nade avail~ 
able for public inspection and 
copying .. '' 

One such provision of la\,; is Section Sl of the General 
!--JUnicip=1l Law, which Frants access to 

''{.A)ll books of minutes, entry or 
account, and the books. bills, 
vouchers, cbec'ks. co:i.tracts or 
otheT papers connected wi t!-1 or used 
or filed in the office of or on be
half of any county, townJ vi!la,ge 
or municipal corporntion ir:. t'.1is 
state~ •• '' 

Therefore. virtually all '''P:J?ers conn•.~cted ,,1ith or us~d 
or filed" in the office of a r:tmicip::ility are ~vailablc 
for public: inspection and co::,yin;::~ 



!-tr. Wal lace Nolen 
August S, 1975 
Page -2-

There are, however, some li~itations on ri~hts of 
access. As you aptly intinated, infornntio:1 which if dis~ 
closed ,,:ould result in an '~unw;,,rrAnted invasion of personal 
privacy" [see Section 88(3) and (7)(c)] r.ay be «ithheld. 

Additionally, since i~ has b~en held that a buildinR 
inspector has law enfo-rcernent authority [see Willets v. 
guinto, 225 NYS 2d 301 (1962)), it would appear that "in
vestigatory records co:ipiled for lti...., enforcer:,-ent purposes" 
[see Section IB(7)(d)] by a building inspector need not 
be disclosed. 

Further> the Court of Appeals recently held that govern
nent r:ny deny access to inforwaticn if on balance disclosure 
would be <1etrimental to the public interest [Cira.le v. BO 
Pine St. Coro., 35 NY 2d 113, 359 NYS 2d l (l~74J. In such 
c1rcuffistances, however, the u;1it of govern:re;it claining 
that the infornation is p~ivilcgeJ has the burden of 
proving the potential dctrinent. 

With regard to papers involved in a judicial pro
ceeding, Section 255 of the Judiciary Law proviC.es that 

0 [A) clerk of a court r;,ust, upon re~ 
quest, ttnd u,on pay:~ent 0£ or offer 
to pay, the fees al lo;.;ed by law~ or, 
if no fees are expressly nllowed by 
law, fees at the rate allmfe'1. to a 
county clerk for a sinilar service, 
diligently search the files. pa.pers, 
records n!ld dockets in office; and 
either r.t:ike o:1e or t:ore tra!lscri:i-ts 
or certificates of ch~nge therefTo~, 
and certify to the correctness thereof, 
and to the se~rch; or certify that 
a docunent or paper, of w~ich the 
custody legally belonrss to hi~. can 
not be found." 

Consequently, the papers in possession of a clerk of 
a court are available, includinst an accusatory instrt:~ent, 
unless it is sealed by 2 court9 
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lam enclosing copies o! the Freedom of InfoTI'lation 
Law and regulations promulgaten by the Connittee which deal 
with the procedural aspects of the Law and which have the 
force and effect of law. 

I hope that 1 have been of some assistance. S!iou1d any 
further qt:.:estions arise, please £eel free to contact r,:e. 

Enclosures 

Very truly yours, 

Robert J. Freeman 
Counsel 



, 
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August 6, 197S 

~tr. Leonard B. Wachsman 
Research Director 
Civil Service Merit Council 
3535 DeKalb Avenue 
Bronx, New York 10467 

Dear Mr. Wachsman: 

Mr. Loui9 Tomson, who is no longer Executive Director 
of the Com~ittee, transmitted your letter of July 30 to 
me. 

As I have written in previous communications, the 
Committee has no authority to enforce the provisions of either 
the Freedom of Infomation Law or the regulation! promul
gated thereunder • 

Section 88(9)(a) of the Law provides that the Committee 
shall: 

"i. advise agencies and municipalities 
regarding this article by means of 
guidelines, advisory opinions, regu
lations or other means deemed ad
visable; 

ii. promulgate and issue rules and regu
lations in conformity with this 
article in relation to subdivisions 
two and four of this section; and 

iii. recommend changes in the freedom of 
information law in order to further 
the purposes of this article." 

The burden of enforcing compliance with the Law, there
fore, must be met by the public. As stated in Section 88(8) 
of the Law, the public has the opportunity to ensure compliance 
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with the Law via initiation of Article 78 proceedings in the 
courts. 

I regret that I cannot be of greater assistance. 

RJF/sd 

bee: Louis R. Tomson 

Very truly yours, 

Robert J. Freeman 
Counsel 



Nr, Lewis P. Pone 
Publisher 
The PATRIOT 

Au11uat 6, 1175 

The Wellsville Publlahing Company 
51 Bast State Street 
Well1vllle, New York 14195 

Dear Mr. Pons: 

Thank you once afaln for your interest in 
the Preedom of lnformat on Law. I have reviewed 
th• letter 1ent to you on Pabruary 10, 1975, and 
I re1rat that I can add little to the opinion 
written than, 

B■ oentially, the problem involve• defining 
the tara "police blotter" and dellne_atln11 the 
scope of lnforaatlon compiled pur1uant to an 
lnve1tl1atlon for law enforcement purpo1e1. The 
u,e of police blotters ha1 evolved throu11h cu■to■, 
TIier• 11 no definition of th• tera either in 
1tatute1 or inc••• law, and th• Stat• Police have 
not issued any directive• or 1uldallne1 descrlbln11 
wllat should be contained in a blotter, In fact, 
there 11 no requirement in law that a blotter 
1111st be kept, Purther, havlna conferred with 
several police chief, throu1hout th• 1tata, it 11 
evident that the fora and content of police 
blotter■ vary fro■ one department to another. 

Al ■ tated in th• earlier latter, in ■Y 
opinion, it l• er,uabl• that the complaint fora■ 
are acces1lble, To reiterate, Section 51 of the 
General Municipal Law ha■ lon1 provided ace••• to 
virtually all record• in po1aa11lon of a ■uniclpal• 
lty and it, offlclala, A police 4epart■ent may, 
however, have two potential ground■ for deaial of 
accaa ■ to the fora,. 

: 

---1_ 
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Pirat, if the fona are indeed inveatiaatory 
in natura and co■piled for law anforca■ent purpo1e1, 
there la no riaht of ace••• II•• Saction 11(7)(d)]. 
lhather or not a coaplaint ■e■oriali1ad in wrltin1 
and used•• th• bails of~ investigation fall ■ 
within the ,cope of "lnvaatiaatory fll••" ■uat be 
deter■ined by the courts. 

Second, the Court of Appeals has held that 
infol'llation in poaaaaaion of govern■ent ■ay ba 
privileged if dlaclo1ure would on balance be 
detrimental to the public lnter••t [Cirala v. 
80 Pine Street Corp., 55 NY 24 llS, !SO RYS Jd l 
(1974)). In such case, the unit of 1ovem■ent 
asserting the privila1e ha• the burden of proving 
the potential detri■ent. 

Since the Preado■ of l■fonation Lav enables 
•1•ncy officials to "delete iclentifyina detail ■" 
to prevent an "unwarranted invasion of personal 
privacy" [Section 88(5)), it would appear that such 
deletion• fro■ th• co■plalnt for■• would leave 
for■ ■•rely•• th• report of an event, A• such, 
in ay view, it would be clifficult to prove that tha 
public intera1t would be har■ed by disclosure, 

I re1rat that I cannot be of 1raater a1ai1-
tanca, Al atated previously, pidance in this 
area ■uat co■• fro■ the courts, 

Should any further questions arJ••• pl•••• 
f••l fr•• to contact••• 

IJP:lbb 

I 

lebart J. Praaun 
Counsel 
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Mr. John E. Cosgrove 
Director of Planning 
Department of Civil Service 
State Office Building Campus 
Albany, New York 12219 

Dear John: 

August 7, 1975 

Thank you for sending the Department's Guidelines 
and Regulations. Having Teviewed the Regulations. I 
would like to offer a few minor comments. 

Section 80.2 

The term t
1rec0Td'' is defined neither in the Freedom 

of Information Law nor in the regulations promulgated 
thereunder by the Co~~ittee. I have two concerns with 
regard to the definition composed by the Department. 
First. the reference to minutes pertains only to minutes 
of public hearings (80,2(a)(iii)J. If minutes of meetings 
of the Civil Service Commission are compiled, they too 
should be made available. Second, there is no reference 
to Section 88(1)(h) of the Law, dealing with final deter
minations of a govering body. Again. if the Commission 
makes deteminations other than opinions in the adjudication 
of cases, such deteminations should be made available. 

The same subdivision defines- -"statistical tabula.tionn 
and "factual tabulation". The definition reflects the 
fom in which statistical or factual infon;,ation is compiled 
and is consistent with a dictionary definition of "tabulation"~ 
However, in rny opinion. the intent of the Law is to grant 
access to statistical or factual material, rcgardle,s of the 
form in which the information appears on a printed page [see 
Marino, The New York Freedom of Information Law, 43 Ford. L. 
Rev. 85,7!6 (1974)], 

Section 80.4(b) 

Although a written request may be required for records 
not customarily made available [see Collll!littee regulations, 
Section 1401.6(a)], failure to complete a form prescribed by 

_1.. 
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the Department cannot be a valid basis for denial of access. 
Any writing consisting of a request for identifiable records 
should suffice. 

Section 80.6 

Committee regulations provide that agencies 

"shall accept requests for public 
access to records and produce 
records during all hours they are 
regularly open for business 11 

[Section 1401.S]. 

If the hours proposed are indeed the regular business 
hours of the branch offices, the Department regulations are 
consistent with those of the Committee. 

As stated earlier, my comments are reflective of minor 
deficiencies or merely differences of opinion. 

I hope that I have been of some assistance. Should any 
questions arise, please feel free to call me. 

1 too look forward to my continued association and 
friendship with you and the Department. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 



Mr. Myron H. Blumenfeld 
 

August 8, 1975 

  

Dear Mr. Blumenfeld: 

I telephoned Hr. Hallman, General Counsel 
to the Department of Environ~ental Conservation, 
on your behalf. 

Mr. Hallman informed rne that the report that 
you are seeking will be made available. 

In response to your question, after having 
received a decision on appeal made by the head of 
an agency [see Freedoo of Info?'T!'lation Law, Section 
88(8); Regulations, Section 1401.7], there is no 
additional ad~inistrative appeal available. In 
such case, if denial of access is affirmed by the 
agency, your only recourse is initiation of an 
Article 78 proceeding in the courts. 

I am enclosing a copy of regulations 
promulgated by the Committee, which govern the 
procedural aspects of the Law, and which have the 
force and effect of law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel 
free to contact me. 

·Enclosure 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 
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Mr. Donald M. Kelly 
 

 

Dear Mr. Kelly: 

August 8, 1975 

Thank you for your continued interest in the 
Freedom 0£ Information Law. 

! regret to infoTm you that the legislation 
recommended by the Committee was not enacted during 
this yeaT's session. I trust, however, that it will 
be reconsidered next year. 

With regard to requests for record~, the regu• 
lations promulgated by the Committee, which have the 
force and effect of law, provide that 

11 [l'T]here a request for records 
is required, such request may 
be oral or in writing. However, 
written requests shall not be 
required for records that have 
been customarily available with• 
out request [see enclosed, Regu
lations, Section l401,6(a)J. 

Therefore, the school district may require that re~ 
quests be made in writing with respect to records that 
have not been customarily made available upon oral 
request. However~ failure to complete a form pre
scribed by the District cannot be a valid basis for 
denial of access. Any writing containing a Tequest 
for identifiable records should suffice. 

As you know, you may challenge an initial denial 
by appealing to the governing body of an agency [see 
Section 88(8), Freedom of Infomation Law; Section 
1401,7 Regulations]. If the denial is affirned by 
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the appeals body, your only recourse is initiation of 
an Article 78 proceeding in the courts. Modification 
of this procedure can be performed only by the legis
lature. Hopefully, the Freedom of Information Law 
will be amended to ease the current burden now shouldered 
by the public. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me again. 

RJF/sd 

enc. 

Very.truly yours, 

Robert J. Freeman 
Counsel 



Mr. Donald M. Kelly 
  

    

Dear Mr, Kelly: 

August 8, 1975 

Thank you for your continued interest in the 
Freedom of Information Law. 

I regret to inform you that the legislation 
recommended by the Committee was not enacted during 
this year's session. I trust, however, that it will 
be reconsidered next year~ 

With regard to requests for records, the regu
lations promulgated by the Committee, which have the 
force and effect of law, provide that 

n [W]here a request for records 
is required, such request may 
be oral or in writing. However) 
written requests shall not be 
required for records that have 
been customarily available with
out request [see enclosed, Regu
lations, Section 1401,6[a)J. 

Therefore, the school district may require that re
quests be made in writing with respect to records that 
have not been customarily made available upon oral 
Tequest. Ho~ever. failure to complete a form pre~ 
scribed by the District cannot be a valid basis for 
denial of access. Any writing containing a request 
for identifiable records should suffice. 

As you know, you may challenge an initial denial 
by appealing to the governing body of an agency [sea 
Section 88(6), Freedom of Infomation Law; Section 
1401.7 Regulations]. If the denial is affirmed by 
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the appeals body~ your only recourse is initiation of 
an Article 78 proceeding in the courts. Modification 
of this procedure can be performed only by the legis
lature. Hopefully, the Freedom of Information Law 
will be amended to ease ~he current burden now shouldered 
by the public. 

1 hope that I have been of some assistance. 
Should any further questions arise. please feel free 
to contact me again. 

RJF/sd 

enc. 

Very_truly yours, 

Robert J. Freeman 
Counsel 



Mr. George Mayes 
 

  

near Mr. Mayes: 

Ausust I, ll?S 

Thank you for your continued interest in the 
Free4o■ of Infor■atlon Law. 

In response to your questions, first, according 
to the regulations pro■ulgated by the co-ltt••• 
which have the force and effect of law, a 1•arcb...fu 
ls prohibited unless such fee had been eotebllshed by 
law, rule or regulation prior to September 1, l97f 
(see enclosed c-lttoe Regulations, Section 140t.8(a)), 

Second, there la no requlre■ent that the fiscal 
officer sip a atete■ent signifying that he la the 
officer responsible for preparing the payroll. 

Third, both the Law and regulations provide 
that th• fiscal officer shall on request co■pll• a 
payroll record conslstln1 of the na■e, addr•••• title 
and salary of all officers and -■ploy•••• except in 
the case of law eaforc•-t officers and e■ploy•••• 
In such ca••• the fiscal officer ued o■ly provf41t 
title and aalary [SM Pne4H of tnfor■atioa i..o,, 
Section 11(1)(1}: legulatioaa, Section 1401.SJ. 

It is noted, however that the Law doe• not 
specify whether th• ho■• ea.ire•• or business a44r••• 
should be providod, Therefore, in ■y opinion, an 
a1ency official haa discretion to furnish either 
address. For exa■plo, if in the judgement of such 
official, disclosure of -■ploy•••' hoae addre•••• 
would re1ult In an "unyarrant•d invattOD of par1on1l 
prlvaf." (see Freedo■ of lnlor■atlon i.av, Section 
h(S) , bust•••• addr••••• uy be provided, 
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of th• 
With re1ard to public notice, Section lCOl.9 
nplatlons proYldas: 

"Bach •1ancy and 111111lclpality shall 
publlcl1a by postlna ln a conspl
cloua location wharffar record■ 
ar• kept and/or by pullllcatlon la 
a local nnspaper of 1•••ral 
circalatlon: 

(a) The location where public 
records ■hall be ude aYall
ablo for lnapactlon and 
copyln1. 

(b) The na .. , title, bualn••• 
addr••• and bu1lne1s tele
phone nuaber of tho deslf
nated rocord1 ace••• off cer 
and fiscal officer. 

(c) Th• rl1ht to appeal by any 
requester deal•d ace••• to• 
record for whataYar r•••on 
and then ... ud bualn••• 
addr••• of th• person or 
persona to whoa u appeal ls 
to ba directed." 

A• ■tated tn your letter. a "n••• item" related to 
the Law published la Beptaal,ar of l97C doaa not ••t 
the raqulrenanta contalaad la co-lttN ral(Ulatlona, 
which bac ... affectln on •-••r It, 117C, hwenr, 
there 1• no raqulr-nt that th• T- place a -l•• 
la the local ••••r.per. Poatlng a notice ln a -•r 
coaal■tant with t • quot., prorislona l■ ■ufflclnt, 

I hope that than bean of ■oa• a■■l■tuu:a, 
Should uy farther qua■tlona arlae, pl•••• fNl fr•• 
to contact•• 

Slncaraly, 

Robert J. ,ro .... 
Coua■al 

cc: Mr. Charles B, Hastln1a, Bapartl■or 
Town of ••rr•nal>ar1 
Wananabur1, N•• Yon 12115 
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Hs. Kay Heyer 
The Long-Islander 
Huntington, New York 

Dear Ms. Meyer: 

August 8, 1975 

~bb~b "PitW/. 
~c:;c..e,rr,.MeMb'lnC\,i. 

-/Id}{; l:, 

As requested, I have reviewed the regulations adopted 
by the Huntington Town Board. Although the regulations are 
generally excellent and in compliance with those promulgated 
by the Committee, I would like to offer the following com
ments: 

Section 3(b) 

Town regulations appropriately grant access to payroll 
information to any person, including ~embers of the news 
media. However, it is noted that Form AC 375 prescribed by 
the State Comptroller requires certification by the applicant 
that he or she is a bona fide Member of the news media. 
Consequently, Form AC 37S cannot be used by me~bers of the 
general public. In any event, the right of public nccess to 
payroll information was established prior to enactment of the 
Freedom of Information Law [Winston v. Mangan, 3~8 NYS 2d 
656 (1973)]. 

Section S(b) 

As you stated, this provision is unclear with regard to 
the utilization of the term "vital statistics 11

• Regardless 
of whether the term is being used in relation to applications 
for e~ployment or to raarria~e. birth and death records, agency 
officials have discretion to disclose or withhold such records. 

First, Section 83(3) of the Freedom of Information Law 
enables units of government to "delete identifying details" 
to prevent ''an unwarranted invasion of personal privacy". 
It is noted that the Law does not compel agencie9 to protect 
privacy; rather, it provides discretion to aRency officials 
to withhold information when i~ their judgment disclosure would 
result in such an invasion of per9onal priv~cy. In ~y view, 
paragraphs (a) through (e) of the privacy provision are merely 
five examples among conceivable dozens of such invasions. There
fore, if the Town regulations pertain to vital statistics con
tained in applications for ernplo-r,.ent, officials of the Town 
have discretionary authority under the Law to withhold such 
infonnation. 
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Access to marTiage, birth and death records is specifically 
treated by other statutes. Section 4174 of the Public Health 
Law provides that the Commissioner of the State Department of 
Health or any person authorized by him shall 

"(c) upon request, issue certification 
of birth or death unless in his judge
ment it does not appear to be necessary 
or required for a proper purpose." 

Similarly, Section 20-b of the Domestic Relations Law provides 
that the Commissioner shall issue a certification of marriage 
to any applicant 

"unless he is satisfied that the same 
does not appear to be necessary or 
required for judicial or other proper 
purposes." 

Although the meaning of "proper purpose" is unclear and 
undefined by the statutes quoted, case law provides that an 
individual seeking to inspect such records must show some 
"legitiJT1ate and specific purpose and not Merely the gratifi
cation of idle curiosity" [Rome Sentinel Company v. Boustedt, 
252 NYS 2d 10, 14 (1964)]. However, the Court provided a 
somewhat different direction with respect to the news media 
seeking death records: 

"[I]n balancing the community's right 
to be informed by the news media with 
the discretionary power of public 
officials to refuse to release public 
records, certain criteria may be fornu
lated. It appears to this Court that 
the public's right to know should be 
subject to only those matters which 
hav& a news value or are of public 
interest of a legitimate kind. The 
news media must provide news but avoid 
poking or prying into matters which an 
individual might reasonably insist on 
keeping to himself. The public's right 
to know and be inforned on the activities 
of public fiRures is practically abso
lute unless commercialization may be 
shown. Whether the event be a calamity 
or an honor, it ~ay be one in which his 
neighbor• have a legitimate interest. 
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During this brief period and for a 
reasonable length of time thereafter, 
pictures, stories and comments may be 
made with out his consent" [id at 12]. 

Therefore, in my opinion, it appears that a member of the 
news media seeking vital statistics consistent with the 
criteria quoted above should meet the "proper purpose" 
standard envisioned by the statutes. It is emphasized, 
however, that the language at issue has been judicially re• 
viewed on few occasion3 and that more specific guidance from 
the courts is needed. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

RJF/sd 

cc: Town Board 
Town of Huntington 
227 Main Street 
Huntington, New York 

Very truly yours, 

Robert J. Freeman 
Counsel 



Mr. La~ry J. ~aRner 
 

  

Dear Mr. Wagner; 

J\u~ust 12, 197S 

As I understand the fa~ts, you are ~ttemptinR 
to gain access to your perso~~el recor~s in possession 
of both the ~1onroe County Tl~partnent of Social s~rvices 
and the Central Trust Con?any. 

First, there is no rir.~t of access u~der the 
FreedoM of Infor~~tion Law to record5 of the Central 
Trus~ Company, since the ta•..; pertains only to th~ 
records of eovernnent. 

With r~gard to the County ne~artV'lent of Soci:il 
Services, although there is ~o specific riITht of 
access to personnel files unG~r tha Fre~do~ of Inforna
tion Law, rights of. access t0 recorCs- n~J.a nvailahle-
hy other provisions of law are preserred [see en.closed 
Fre<,do!:l of Inforc:ation I.ow, Sections 83(1) (i) and (10)]. 

One sud1 provision is Section Sl of the Gen<eral 
~·!u:dcipal Law., which states that 

••[A]ll books of Minutes, entry 
or accoc.nt, and the booksy bills, 
vouchers, checks, contracts or 
other papers connected wit!i or 
used or filed in the office of, 
or with any officer, bo~rd or 
con~ission acting for or on 
behalf of any county. town, 
villo..~e or nu:i.icipal corporation 
in this state .. ~ar~ he~eby 
doclared to be public records, 
and shall be orye~~ •• to the 
inspection 0~ any taxpayer or 
registered vot~r, w~o nay copy, 
p~totograph or tia't::e photocopies 
thereof, on the ~r~~ises where 
such. records arc regularly kept. rt 
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The Freedom of Infornation La~ affects the 
provision Quoted above in several H:lfs~ First .. the 
Committee on Public Access to ~ecor<ls, which ~as the 
responsibility of advising with respect to the l .. aw-, 
has resolved that infor,,gtion available under the 
L:aw .. shall be riade equally accessible to a.iy parson. 
without re:;ard to status or interest•• {see enclosed 
resolution]. Therefore, a person n~~d not be a 
"ta'Xpayer or l"egistel"ed voter•• to insriect and c:op-y 
records. 

Second, there are four catepoTies of inforn~tion 
to which the access pTovisions of the l,a,,.. do not apply 
{see Section 88(7)). These c~te~orics include inforna
tion that is exet'\pt fro;n disclos,ure by stature, confi
dential infornation relating to co~~ercial enterprise 
and licensing, inforr:1ation which if disclosed would 
constitute an unwarranted invasion of personal privacy 
and investigatory files co;npilcd for law enforce>1',ent 
purposes. In ny opinion, to tho extent that your 
personnel records in possession of the Depnrtr.ent 
do not contain information included within the four 
categories, t'hey s!lould be r.:3.de available to you. 

I am enclosing copies of the Freeda~ of 
Information Law and regulations prn~ulgated by the 
Cor.n:dttee, which have the force and effect of l;..w. 
1'he regulations contain directions regarding who 
to contact, where records are kept. hours for public 
inspection, appeals and fees. 

I hope that I have been of soMe assistance. 
Should any further questions arise. please feel 
fTee to contact □e~ 

Enclosures 

RJF:lbb 

Sincerely, 

Robert J. Freenan 
Counsel 
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Ms. Marcia Tompkins 
Natural Resources Defense 
15 West 44th Street 
New York, New York 10036 

Dear 1--'1:s. Tompkins: 

August 13, 1975 

Council, Inc. 

Thank you for your continued interest in the 
Freedom of Information Law. 

As requested, I am enclosing three copies of the 
Law and regulations, as well as a package of resolutions 
adopted by the Committee. 

With regard to your questions, first, the authority 
of the Committee is advisory only [see Freedom of Infor
mation Law, Section 88(9)(a)(i)]. Generally, when a 
unit of government or a member of the public forwards 
questions concerning the Law or informs this office of a 
dispute, an advisory opinion is given either orally or 
in writing. The only sense in which the Committee 
"administers" the Law is via pro!T!ulgation of regulations, 
which have the force and effect of law. Again, however, 
if regulations. adoPted by an agency are not in compliance 
with those promulgated by the Committee, this office can 
only advise. 

Enforcement of both the Law and regulations rests 
on the shoulders of the public. As you know, an adminis
trative appeal procedure is provided [the Law, Section 
88(8): regulations, Section 1401.7], and if a denial of 
access is affirned on appeal or an agency is otherwise 
allegedly in violation of the Law, an aggrieved person 
(or group) can challenge such action in the courts via 
an·Article 78 proceeding. 

Since there is no requirement that agencies report 
to the Committee, it is impossible to be aware of vio
lations of law. However, as stated previously, when an 
agency or the public has questions concerning the Law or 
regulations, and advisory opinion is written. In many 
instances, units of government that have forwarded their 
regulations for comment have amended them pursuant to an 
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advisory opinion. Similarlyt disputes have often been 
settled by means of advice given by this office. 

During the recent session of the Legislature, bills 
were introduced which would have given the Co~mittee 
greater authority. Although they failed to pass, I am 
hopeful that m.eaningful amendments to the Law will be en
acted next year. 

I hone that I have been of some assistance. Should 
any furthei- questions arise, please feel free to contact 
ne, 

RJF/sd---

enc. 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Mr. Louis J. Fascia 
 

 

Dear Mr .. Fascia: 

August 13, 1975 

Ag I understand the facts stated in your letter, 
you have unsuccessfully attempted to obtain appraisal 
information from the ~echanicville Urban Renewal Agency 
pursuant to the Freedom of Information Law. ~ 

Although the Freedom of Infonnation Law does not 
specifically refer to the records in question, there is 
case law pertinent to the issue. In Sorley v~ Clerk; 
the Ma or and the Board of Trustees of the Incorporated 

1 age o Roe ppel ate v1s1on e d: 

t1(I]n our view, urban renewal cor
respondence, data and valuations 
are not to be deemed public records 
within the statutory definitions 
{General Municipal Law,§ 51; Village 
Law,§ 82; Public Officer~ Law, 
§ 66), at least so long as the trans
actions to which they relate remain 
inchoate and uncompleted. In the 
initial stage, these papers should 
be treated as confidential communi
cations and items of evidence which, 
in the public interest, ought not 
to be disclosed b&fore the trans
actions in which they are involved 
are consummated. 'It may not be 
denied that there are papers concerning 
governmental matters which are properly 
treated as secret and confidential* 
{Matter of E~an, 205 NY 147, 157). In 
the case at ar, we would hold that the 
urban renewal papers sought might be 
open to public inspection, if it 
appeared that they related to matters 
which have been consummated and final
ized" (30 A.D. 2d 822, 823 {1968)T, 

' 
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Further., with regard to uconfident.ial communications", 
the state's highest court recently held that the common 
law governmental privilege for official info?'lllation 
continua• to exist, notwithstanding the enactment of the 
Freedom of Info:rmation Law [Cirale v. 80 Pine St. Co!P., 
35 NY 2d 113; see footnote at 117 (1~74)J. 

According to both Mr. Lenahan, Director of the 
Mechanicville Urban Renewal Agency, and Mr. Brennan, an 
official of the United States Department of Housing a:nd 
Urban Development (HUD), the records sought do in fact 
relate to transactions which have not yet been "consummated 
and finalized". 

As such, in my opinion, the records at issue may be 
appropriately denied, 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF/sd 

cc: Mayor John R. Fascia 

Mr~ John Lenahan 

Robert J. Freeman 
Counsel 



Mr. R. J. McLoughlin 
  

 
 

Dear Mr. McLaughlin: 

August 13, 1975 

YouT letter of August 6 addTe$sed to the Attorney 
General has been forwarded to this Committee. which 
has the responsibility of advising with respect to the 
Preedom of Information Law. 

Although the Preedom of Information Lew does not 
specifically pertain to canc.ellS,d checks, the Law pre• 
serves rights of access to recoias made available by 
other provi&ions of law (see enclosed. Pl'eedom of Infor .. 
mation Lawf Section 88(1)(1)). 

One such provision of law is Section 1113 of the 
Now York City Charter which provides that 

"[T]he heads of all administrations 
and departments, except the police 
and law departments, and the chiefs 
of each and every division or bureau 
thereof and -all borough presidents, 
ahall with reasonable promptne1s, 
furnish to any taxpayer desiring the 
same, a true and ceTtified copy of 
any book. account or paper kept by 
such administrat1on, department, 
bureau or officer, ar such part there• 
of as may be d~mand•d, upon payment 
in advance of ten cents for every 
hundred words thereof by the person 
demandins the same. The provisions 
of this section shall not apply to 
any papers pTepared by or for the 
comptroller for use in any proceeding 
to adjust or poy a claim against the 
city or any agency or by or for counsel 
for use in actions or proceedings to 
~hich the city, or any agency is a 

\f 
, .... 
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party or for use in any investigation 
authorized by this charter." 

Similarly, Section SI of the General Municipal Law provides 
a right of access to 

"[A]ll books of minutes, entry or 
account, and the books, bills, vouchers, 
checks, contracts or other papers 
connected with or used or filed in 
the office of, or with any officer, 
board or commission acting for or 
on behalf of any county, tol:IIl, village 
or municipal corporation in this 
state ... 11 

Rights of access under the Preedom of Information 
Law are not applicable to certain categories of infor
mation, such as information exempt from disclosure by 
statute, information related to regulation of commerce 
and licensing P information which if disclosed would 
result in an unwarranted invasion of personal privacy , 
and investigatory files compiled for law enforcement 
purposes [see Section 88(7)]. 

As you have stated the facts, it appears that the 
records in question do not fall within any of the afore
mentioned categories to which rights of access do not 
apply. Therefore, in my opinion, the records should be made 
available to you. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
me. 

RJF/sd 

enc. 

cc: Office of the Solicitor General 

Very truly yours, 

Robert J. Freeman 
Counsel 
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August 14, 1975 

Hr. V. Amos 
D~signated Records Access Officer 
DepartIJent of Civil Defense 
P.O. Box 127 
Yaphan?.< Avenue 
Yaphank, New York 11980 

Dear Mr. kn.cs: 

Thank you for your interest in the Freeda~ of Infor
nation Law. 

A ·county- ciVii ·iefense departr.ient is, in ny opinion, 
an agency as defined by the Freedom of Infor::::iation Law [see 
Section 87(1)]. Therefore, the records in possession of 
the Department of Civil Defense are subject to the Law. 

Of particular importance to rmnicipalities is Section 
83(l)(i), which provides access to 

11 any other files, records, papers or 
documents required by any other pro
vision of law to be ~ada available 
for public inspection and copying." 

One such provision is Section 51 of the General Hunicipal 
Law which has long granted public access to 

''[A]ll books of minutes, entry or 
eccount, and the books, bills, vouchers, 
checks, contracts or other papers 
connected with or used or filed in 
the office of, or with any officer, 
board or Col"J.r.lission acting for or on 
behalf of any county, to'lm, village 
or municipal corporation in this 
state ••• '' 

It is noted, however, that the Law provides no right of 
access to certain categories of records, such as information 
exempted from disclosure by statute, confidential infornation 
pertaining to the regulation of commercial enterprise and 
trade sec:r~1"c: information which if disclosed would result in 
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files co@piled for law enforce;rrent purposes [see Section 88(7)]. 
In my opinion, infornat.ion falling "Within any of the four 
aforementioned categories nay be withheld. 

Perhaps of gn~a.ter relev::ince to your departJ!H~nt is the 
"governmental privile3e"~ The Court of Appeals recently held 
that, notwithsta:tding t:he cnactnent of the Freedom. of Infor
t;ation Law, the con:mon law privilege of coa£identiality for 
official infer.nation continues to exist {Cira1e v. 80 Pine 
5t. Corr,., 35 NY Zd 113, 117 (1974)]. The Court sts.teatnat 

11 {T}he hallmark of this privilege is 
that l.t is applicable '1l\en the public 
interest would be harned if the material 
were to lose its cloak of confidcntialityn 
(id). 

The· Court also stated that there oust be specific support for 
the claim of privilege and that only a court has the authority 
to evalu:1te the propriety of assertion of such a claim (g at 
111-119). . · 

Wit.h regard to federal reiwbursement, it would appear tho.t 
administrative expenses including fees for copies are within 
the scope of P.L. 85-606 [see Section ZOSJ. Nevertheless, since 
I aITT unfamiliar with federal regulations or other requirements, 
I suggest th.:it yot:. atter!l?t to obtain an of£ici~l response fro::i. 
the appropriate federal agency. 

I hope that I have been 0£ so~e assistance~ Should any 
further questions arise. please feel free to contact Tia. 

RJF/sd 

Very truly yours, 

Robert J. Freem~n 
Counsel 



Mr. Ramsey G. Ludington 
Counsel 
Fulton Housing Authority 
Fulton, New York 13069 

Dear Mr. Ludington: 

August 18, 1975 

/<, 6GUL/1TIOJU3/ 
1 

A 6 C,o»l/1Jb1D4r?O 

1)1d"' 

Thank you for your continued interest in 
complying with the Freedom of Information Law 
and the regulations promulgated thereunder by 
the Committee. 

Having reviewed the rules and regulations 
adop_1;ed_b)'_the Euit.on-Housing-Authori ty, ·they -•-a~•-·-·-ar"e. in my opinion, fully in complian'c8 with 
those adopted by the Committee. 

Should any questions arise regarding the 
Law or regulations, please feel free to contact 
me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Mr. Louis A. Fallon 
 

  

Dear Mr. Fallon: 

August 19, 1975 

I regret that I am unable to assist you to 
the extent that you have requested. 

I cannot provide copies of either the 
Membership Corporations Law or the cases decided 
thereunder (the Co1!1Blittee does not yet have a set 
of law books). However, I suggest that you contact: 

The Lawyers Co-operative 
Publishing Company 

SO Broad Street 
Rochester, New York 14603 

I am sure that the Lawyers Co-operative will 
accept an order for the volume sought, which includes 
citations and sur.imaries of significant cases dealing 
with the Membership Corporations Law. 

With regard to the Freedom of Information 
Law, I take issue \fith your interpretation of 
"proprietary function. 11 First, the definition of 
"agency" [Section 87(1)] includes governmental entities 
performing such a function for the state. Second, 
generally the term refers to a municipality or 
municipal department which performs a duty other than 
governmental [see Black's Law Dictionary). In my 
opinion, the functions of the AJl.erican Kennel Club 
do not meet this standard. 

I hope that I have been of some assistance. 
Should any further questions arise, please do not 
hesitate to call me. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 
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September 3, 1975 

s~no.tor Nornan J. Levy 
 

 

Dear Senator Levy; 

ThanX you for your continued interest in the Freedon of 
Information Law. 

The questions raised pertain to the avnilability of 
statistical in£ornation ~nd correspondence in possession of 
the Nassau County Department of Soclal Services pursuant to 
the Freedom of Inforr.1ation Law. 

'fr.e Law specifically provides access to "statistical or 
factual tabul.:ttions nade by or for the agency" [Section 
8~(1)(d)J, Perhaps l'!OSt inportant with respect to municipal 
governTient> howev~r, Section 88(1~(i) also provides access to 

••any other files, records, papers or 
docu~ents required by any other pro
vision of law to be nade availnble 
for public. inspection and copying." 

One such provision of law is Section 51 of the General ?.{unicipal 
Law, which directs that 

"[A]ll books of minutes, entry or 
account, and the books 1 bills, voucher5. 
checks, contracts or other µap~rs 
connected with or used or filed in the 
office of, or with any officer, bo3rd 
or com.~ission acting for or on behalf 
of any county, town, village or ~unici~ 
pal corporation in this state ••• are 
hereby declared to be public records, 
and shall be o~en durins all regular 
business hours~ •• to the inspection of 

- hny taxpayer or registered voter, who 
~ay copy, photograph or naXe photo~ 
copies thereof on the prtraises where 
such records are regulsrly kept." 
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Therefore, virtually all "papers connected with or used or 
filed" by the Couaty Department of Social Services should be 
ttade available unless otherwise exe::ipt [see Section 8S(7J(a)J. 

It is noted that names and address~s of applicants for 
or recipients 0£ public assistance arc statutorily e:Xeirrpt froi:1 
disclosure. Similarly. any com~unicatiotts or information related 
to a person receiving public assistance or care oOtained by a 
social services official or e@ployee is dee~ed confidential anti 
oay be disclosed only to specified public officials [see Social 
Services Law. Section 136J. 

Further, your request involves a "statistical breakdo~tt. by 
Village, of the pla.cenent of welfare tcciuients throug!lout Nassau 
County." If the information has been rccOrded and broken down by 
village; it should be n31e available. How~ver; if no record exists 
containing the specific inform.ation sought, the Dep~rtnent need 
not create a record to meet the request. The Law provides access 
to existinl1'. rcco;:ds; there is no duty to co;;,,.pile a record, except 
under specified circu~stances [e.g., Section 88(1)(g), the pay
roll record; Section 88(5); a record of votes]. 

The correspondence between the Departn~nt of Social Services 
~nd real estate brokers also falls within the scope of Section 
83(1) (i) by means of Section 51 of the General Mu~icipal Ln•,. 
~evertheless, rights of access ~ay be li□ited by an Rppropriate 
invocation of the governn~ntal privilege. In a recent decision; 
the Court of Appeals held that the co~non law privilege for official 
co::-,r;.unications to and fron public officials continues to exist. 
notHithstunding: the access provisions of the Freedom of Information 
Law [Cirale v. 80 Pine St. Corn., 35 NY 2d 113, 117 (1974)]. 
Speci£Ically, tlie Court heia that the privilege attaches to 

"confidential co:nnunications between 
public officers and to public officers. 
in the performance of their duties, where 
the public interest requires that such 
confidcatial comnunications or the sources 
should not be divul~ed ... The hall~ark of 
this prl.vilege is that it is applicable 
when the public interest WQUld be harmed if 
the material vere to lose its cloak of 
confidentiality"[~]. 
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However, the Court further stated that 

11 [T]here must be specific support for the 
claim of privilege. Public interest is a 
flexible tern and what constitutes sufficient 
potential har~ to the public interest so as 
to render the privilege operable nust of 
necessity be determined on the facts of each 
cnse. Suc~1 a deternination ls a judicial 
one and requires that the govern~ental agency 
come forward and show that the public interest 
would indeed be jeopardized bye disclosure 
of the infoTT.\ation~ Otherwise, the privilege 
could b~ easily abused, servini as a cloak 
for official misconduct" [id 118-119]. 

Therefore, if the information is denied based. upon the governmental 
privilc~e of confidentiality, the propriety of such an assertion 
ca~ be Ceternined only by the courts. 

I am enclosinz a copy of the regulations proriulgated by the 
Co;-:;_mittee, which govern the procedural aspects of the Freedom of 
Information Law and which have the force and effect of law. 

1 hope that I have been of some assistance. Should any further 
questions a.rise, please £eel free to contact me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Mr. Richard Stern 
 

 
  

Dear Rich: 

September 4, 1975 

As requested, I am enclosing copies of the 
state compliance survey and a list of municipalities 
included in the local government compliance survey. 

With regard to Section 88(4), in my opinion, 
the provision contains several valuable aspects. 
First, it permits the public to know what kinds of 
records an agency has in its possession; second, it 
enables the public to specify the category of 
records sought, thereby meeting the standard that 
a request for "identifiable records 11 be made [see 
Section 88(6) of the Law and Section 1401.6(c) 
through (e) of the regulations]; and third, it raay 
be a useful tool for agencies in responding to 
requests and in compiling an efficient filing system. 

I hope that I have been of some assi!tance, and 
I look forward to continuing ou~ conversation. 

Enclosures 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 
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Septembers~ 1975 

Mrs. Margaret E. Cali 
  

 

Dear Mrs. Cali: 

The right of access to rec~~ds in possession 
of units of government in New York State is pre
scribed by the Freedom of Information Law, a copy 
of which is enclo!ed. The statute sent to you by 
your congressman pertains only to fedoral agency 
records. 

Although the Freedom of Information Law grants 
public access to certain categories of records, the 
infonnation that you are seeking is specifically 

· exempted from disclosure by statute. Section S37 of 
the Labor Lav provides: 

"(IJnformation acquil:ed from 
employers or employees pur
suant to this article shall 
be for the exclusive use and 
information of the commissioner 
in the discharge of his 
duties hereunder and shall 
not be open to the public 
nor be used in any court in 
any action or proceeding 
pending therein unless the 
commissioner is a party to such 
action or proceeding, not• 
withstanding any other pro
visions of law." 

Although there is no right of access to the 
information in question, I have contacted officials 
of the Division of Labor Standards in Binghamton 
on your behalf, and they have assured me that theiT 
records do not include any damaging or derogatory 
remarks with respect to your daughter. 
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I hope that I have been of some assistance. 
~ ~ Should any further questions arise. please feel free 

to contact me. 

enc. 

RJP/sd 

bee: Mr. Harry Aloisi 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Mr. Ted Szymanski 
Assistant County Attorney 
25 Delaware Avenue 
Buffalo, New York 

Dear Ted: 

September S, 1975 

Thanks for forwarding the local law enacted by 
the County Legislature pertaining to public access 
to records. 

As we have discussed in the past, my only point 
of contention regarding the County Legislature's 
pronouncement concerns the two step appeal procedure 
[Section 9]. In my opinion, Section 9 of the local 
law is inconsistent with Section 88(8) of the Freedom 
of Information Law. In effect, th~ procedure pre
scribed by the County Legislature constructively 
denies the public its right of judicial review as 
directed by Section 88(8). 

In all other respects, the local law is in accord 
with the regulations promulgated by the Committee. 

I look forward to future conversations and con
tinuing our friendship. 

RJF/sd 

Sincerely yours, 

Robert J. Freeman 
Counsel 



September 5, 1975 

Hr. M. Shimberg 
  

    

Subject: Correspondence 1405 

Dear Hr. Shimberg: 

Your letter of August 22 addressed to the Secretary of 
State has been forwarded to thi• Committee, which has the 
responsibility of advising with respect to the Freedom of 
Infor.nation Law, a copy of which is enclosed. 

The question you have raised involves public 
traffic swomanses issued by a municipality, their 
and the names of the patrolmen who issued them. _ ----~----

access to 
disposition, 

Th& Freedom of Information Law provides the right to in• 
spect and copy specific categorie• of records [see Section 
88(1}], as well as 

"any other files, records, papers or 
documents required by any other pro· 
vision of law to be made available 
for public inspection and copying" 
[Section 88(1)(1)). 

Therefore, rights of access granted pursuant to other pro
visions of law are preserved by the Freedom of Information 
Law* 

Summonses kept by a local traffic court should be made 
available pursuant to Section ZSS of the Judiciary Law, which 
provides 

u[A] clerk of a court must., upon re• 
quest, and upon payment of or offer 
to pay, the fees allowed by law. or, 
if no fees are ex:,ressly allowed by 
law, fees allowed to a coun~y clerk 
for a similar service, diligently 
search the files, papers, records 
and dockets of his office; and either 
make one or more transcripts or ' 
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certificates of change therefrom, 
and certify to the correctness thereof. 
and to the search, or certify that a 
document or paper, of which the 
custody legally belongs to him, can 
not be found." 

Thus, if _the records that you are seeking are in possession 
of a court clerk, they must be made available to you. 

Additionally, a court having jurisdiction of traffic 
cases may be authorized by the legislative body of a city, 
town or village to establish a traffic violations bureau [see 
Section 370, General Municipal Law]. If such a bureau has 
been created in your community, it has in its possession 

"a record of all violations of which 
each person has.been guilty, whether 
such guilt was established in court 
or in the bureau, and also a record 
of all fines collected and the dis
position thereof" [Section 373, 
General Municipal Law]. 

If the records in question are kept by a traffic violations 
bureau, they are accessible pursuant to Section 51 of the 
General Municipal Law, which provides' a right of access to 

"[A]ll books of minutes, entry or 
account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
commission acting for or on be
half of any county, town, village 
or municipal corporation in this 
state ••• " 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

enc. 
cc: Mr. William D. Cabin 
n-,..,,_,, 

Very truly yours, 

Robert J. Freeman 
Counsel 
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{ September 9, 1975 

Mr. Don J. Waters 
 

  

Dear Hr. Waters: 

Your letter of September 4, 1975, states 
correctly that statistical or factual information 
in possession of a governmental entity should be 
made available [see Section SS(l)(b) and (d), 
Freedom of Information Law]. Nevertheless, your 
request was appropriately denied. 

The Freedom of Information Law grants 
access to existing records; an agency has no duty 
to compile a new record to co~ply with a request. 
If the information sought had been compiled in 
the form of a record, it would be available under 
the Law. Apparently, the graduate school to which 
your request was directed has not compiled a 
document or tabulation containing the information 
sought. Although school officials nay have the 
information among their records, they have no 
obligation under the Law to review each application 
and compile a statistical record pursuant to your 
request. 

I am enclosing copies of the Freedom of 
Information Law and regulations promulgated there
under by the Committee which govern the procedural 
aspects of the Law and which have the force and 
effect of law throughout the state. 

I regret that I cannot be of greater assis
tance. Should any further questions arise, please 
feel free to contact me. 

Enclosures 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 

;ff.:J7J 
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Mr; Carl Hall 
G.M, 132070 
Legal Coordinator 
N.A.A.C.P. 
Correctional Facility 
Post Office Box 51 
Comstock, llew York 12821 

Dear Mr. Hall: 

SepteMber 10, 1975 

Thank you for your interest in the Preedom 
of Information Law. 

In my opinion, the Law does not provide a 
right of access to records and information pertaining 
to inmates of correctional facilities. 

Section 88(3) of the Law permits agency officials 
discretion to withhold information if in their judgment 
disclosure would constitute "an unwarranted invasion 
of personal privacy." Further, Correction Law, Section 
29(2) provides that 

"[T]he commissioner of correctional 
services shall make rules as to the 
privacy of records, statistics and 
other information collected, obtained 
and maintained by the department, its 
institutions or the board of parole 
and information obtained in an official 
capacity by officers, employees or 
members thereof." 

It is suggested that you attempt to obtain a copy of 
the rules adopted by the Cor.imissioner mentioned in 
the section quoted above. 

I am enclosing copies of the Freedom of Informa
tion Law and regulations promulgated by the Committee, 
which govern,'the procedural aspects of the Law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

Sincerely, 
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September 10, 1975 

Mr; Carl Hall 
G.M. 132070 
Legal Coordinator 
N.A.A.C.P. 
Correctional Facility 
Post Office Box 51 
Corastock, New York 12821 

Dear Mr. Hall: 

Thank you for your interest in the Freedom 
of Information Law. 

In my opinion, the Law does not provide a 
right of access to records and information pertaining 
to in.mates of correctional facilities. 

Section 88(3) of the Law permits agency officials 
discretion to withhold information if in their judgment 
disclosure would constitute "an unwarranted invasion 
of personal privacy." Further, Correction Law, Section 
29(2) provides that . 

''[T]he commissioner of correctional 
services shall make rules as to the 
privacy of records, statistics and 
other information collected. obtained 
and maintained by the department, its 
institutions or the board of parole 
and information obtained in an official 
capacity by officers, employees or 
members thereof. 11 

It is suggested that you attempt to obtain a copy of 
the rules adopted by the Cor.imissioner mentioned in 
the section quoted above. 

I am enclosing copies of the Freedom of Informa
tion Law and regulations promulgated by the Committee, 
which govern,-the procedural aspects of the Law. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

Sincerely, 



' 1 

\ 

Hr. Donald M, Kelly 
 

 

Deai- Mr. Kelly: 

Septeaber 10, 1975 

Thank you for your continued interest in the Preedom 
of Information Law. 

In response to your questions~ the Uniondale Fir~ 
flisj;rl<;_t sent the Committee its rules governing public access 
to recoi-ds on November 26, 1974. The i-ules include the 
following list 0£ records to be made available: 

''(a) Minutes of the Regular Meetings 
of the Board after approval and 
adoption of such minutes; 

(b) Reports 0£ the Doard Auditor and 
Department of Audit and Control; 

(c) Payroll records or parts thereof, 
authorized by the law to the news 
media provided WTitten notice is 
given to the Board by a bona fide 
member of the news media; 

(d) Statements 0£ policy, if any, 
adopted by the Board and the 
reasoning used in the adoption of 
such policy." 

It is noted that the rules wore adopted by the Board 
prioT to the effective date 0£ the regulations promulgated 
by the Committee (November 29, 1974), which have the force 
and effect of law. Also, the Board's rules ~ere never re
viewed by Committee staff. 
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In my opinion, the list contained in the Board rules 
is incomplete. Section 88(1)(1) of the Freedom of Information 
Law provides a right of public inspection and copying with 
respect to 

"any other files. records, papers or 
documents required by any other pro· 
vision of law to be made available 
for public inspection and copy." 

One such provision of law is Section 51 of the General Municipal 
Law, which provides that 

"[A]ll books of minutes, entry or 
account, and the books, bills, vouchers. 
checks, contracts or other papers con• 
nected with or used or filed in the 
office of, or with any officer, board 
or commission acting for or on behalf 
of any county, town, village or munici
pal corporation in this state ••• are 
hereby declared to be public records 
and shall be open ••• to the inspection 
of any taxpayer or registered voter, 
who may copy, photograph or make 
photocopies thereof on the premises 
where such records are regularly kept.,. 

Therefore, virtually all npapers connected with or used or 
filed" in the office of the Board should be made available, 
so long as the information does not fall within the scope 
of Section 88(7) of the Freedom of Information Law (i.e., 
information exempted from disclosure by statute, investigatory 
files compiled for law enforcement purposes). 

Further, the Freedom of Information Law preserves rights 
of access granted by statutory and case law [see Section 88 
(l)(i) and (10)]. In this regard, the right of access to 
payroll information was established prior to the enactment of 
the Freedom of Information Law. Winston v. Manga~ [338 NYS 
2d 6S4, 662 (1974)] held: 

0 The names and pay scales of the park 
district employees, both temporary and 
permanent, are matters of public record 
and represent important fiscal as well 
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as operational information. The identity 
of the employees and their salaries are 
vital statistics kept in the proper 
recordation of departmental functioning 
and are the primary sources against 
employment favortism. They are subject 
therefore to inspe<::tlon .. 11 

Consequently, payroll information should be made available to 
any person. and not only to nembers of the news media [see 
attached resolution and Committee regulations, Section 1401.3]. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

enc. 

cc: Howard Blanshan ► Secretary 
Board of Fire Commissioners 
Uniondale Fire District 

RJP/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Hr. Thomas G. Pillsworth 
Municipal Service Division 
Department of Civil Service 
State Office Building Campus 
Building fl 
Albany, New York 12239 

Dear Hr. Pillsworth: 

September 10, 1975 

The City of Yonkers Civil Service Collllllission 
may be included within the coverage of the City's 
general regulations governing public access to 
records, but it need not. 

The last paragraph of Section 85(2) of the 
Freedom of Infomation Law provides: 

"The governing body of a 
municipality may make and 
publish uniform rules for 
any group of or all agencies 
in that municip3lity." 

Therefore, the governing body of the City of Yonkers 
has the authority to determine which of its agencies 
shall be included within the coverage of its regu
lations. Since the Civil Service Comaission is 
not included in the list of departments subject to 
the City's regulations, the Coa~ission should adopt 
a separate body of regulations. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel 
free to call ll1e. 

cc: Mr. John Boland 

Sincerely, 

Robert J, Freeman 
Counsel 

Municipal Person.nel Technician 
City of Yonkers 
Yonkers, New York 10701 



Mr. Don J. Waters 

  

Dear Mr. Waters: 

September 17, 1975 

Although the State University has in its 
possession the information that you are seeking, 
applications for graduate study or other informa
tion identifiable to individual students may 
legally be denied. 

Congress recently enacted the uFamily 
educational Rights and Privacy Act of 1974 
[Pub. L. 93-380 (enacted August 21, 1974), and 
aJ11ended by Senate Joint Resolution 40 (1974)], 
which restricts educational institutions from 
releasing personally identifiable information 
without the consent of a student's parents if 
the student is under eighteen years of age or, 
if eighteen years of age or more, the student 
himself. The penalty faced by such institutions 
acting in contravention of the statute is 
forfeiture of federal funds. 

As such~ there is no right of access to 
the infomation in question under the Freedom 
of Information Law. Section 88(7) of the Lav 
states that, notwithstanding rights of access 
granted by Section 88(1), the Lav does not apply 
to information that is "specifically exempted 
by statute" [Section 88(7)(a)J. 

Moreover, Section 88(3) of the Freedom 
of Information Law gives agency officials discre
tion to withhold information if in their judgment 
disclosure would result in Han unwarranted 
invasion of personal privacy .. " 
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As stated in my letter of September 9, 
if the University has compiled a statistical 
record containing the info'.l'lllation sought that 
is not identifiable to individual students, it 
should be made available. However, if no such 
record has been created, the University has no 
obligation to do so in response to your request. 

Nevertheless, whether or not there is a right 
of access to the information in question, you 
should have been apprised of your right to appeal 
to the head of the agency or whomever has been 
designated to hear appeals [see Freedom of Infor
mation Law, Section 88(8); Regulations, Section 
140l,7(b)]. 

I suggest that you first attempt to obtain 
the reasons for the denial and then appeal if you 
remain dissatisfied with the reasons given. If 
an appeal is taken, the agency must fully explain 
its reasons for denial in writing within seven 
business days of receipt of the appeal. 

I regret that l cannot be of greater 
assistance. Should any further questions' arise. 
pleas~ feel free to contact me once again. 

RJF:lbb 

Sincerely, 

Robert J, Freeman 
Counsel 
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Mr. Harry H. Chambers 
Town Attorney 
Town of Somers 
60 East 42nd Street 
New York, New York 10017 

Dear Mr. Chambers: 

September 25, 1975 

Thank you for your interest in complying with the 
Freedom of Information Law. 

With regard to fee•, Section 1401,8 of the regula
tions promulgated by the Committee states that the fees 
permitted to be charged under the regulations shall govern 

"(E]xcept where fees or exemptions 
from fees have been established by 
law, rule or regulation prior to 
September 1, 1974 ••• " 

Therefore, the fee provisions of the regulations are 
applicable to units of government which had not officially 
established fees by law, rule or regulation before the 
effective date of the Freedom of Information Law. 

Town Law provides that the clerk •'shall have the 
custody of the :records• books and papers of the town° 
(Section 30(1)], and that he shall have whatever additional 
powers and duties conferred or imposed upon him by law 
[Section 30(11)]. Although the clerk is obliged t_.R make 
copies of records under both Section 51 of thedleffll'ral 
Municipal Law and the Freedom of Information Law, the 
Town Law does not require that a specific fee be charged 
for copies. 

Prior to September 1, 1974, Section 66 of the 
Public Officers Law, whicn was repealed by enactment of 
the Freedom of Information Law (Public Officers Law. 
Section 85-89], enabled public officers to charge "at the 
rate allowed to a county clerk for similar se,rvices0 if 
no fees were expressly allowed by law~ However, in my 
view, since Section 66 has been repealed, if a public 
officer had not charged pursuant to law, rule or regula
tion, he may no longer charge at the rate allowed by a 
county clerk; he must now charge at a rate consistent 
with the Committee's regulations. 
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Also, if the Town of Somers adopted a fee by enact~ 
rnent of a local law before September 1, 1974, the local law 
is controlling, even if it authorizes a higher fee than 
that prescribed by the Committee, · 

As requested, I am enclosing a copy of the ~odel 
regulations. 

I hope that I have been of sor:i.e assistance. Should 
any further questions arise, please feel free to contact me. 

Enclosure 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 
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Mrs. Gail S. Wolanin 
Town Clerk 
Town of New Hartford 
New Hartford, New York 13413 

Dear Mrs. Wolanin: 

Thank you for your interest in complying with the 
Freedom of Infomation Law. 

With regard to fees, Section 1401.8 of the regula
tions promulgated by the Committee states that the fees 
permitted to be charRed under the regulations shall govern 

"[E]xcept where fees or exemptions 
from fees have been established by 
law, rule or regulation prior to 
September 1, 1974 ••• 11 

Therefore, the fee provisions of the regulations are 
applicable to units of government which had not officially 
established fees by law, rule or regulation before the 
effective date of the Freedom of Information Law. 

Town L2.w provides that the clerk "shall have the 
custody of the records, hooks and papers of the town11 

[Section 30(1)], and that he shall have whatever additional 
powers and duties conferred or inposed upon him by law 
[Section 30(11)]. Although the clerk is obliged to make 
conies of records under both Section 51 of the General 
Hunicipal Law and the Freedom of lnforination Law, the 
Town Law does not require that a specific fee be charged 
for copies. 

Prior to September 1, 1974, Section 66 of the 
Public Officers Law, which was repealed by enactment of 
the Freedom of Information Law [Public Officers Law, 
Section 85-89], enabled public officers to charge "at the 
rate allowed to a county clerk for sinilar serviccs 11 if 
no fees were expressly allowed by law. However, in my 
view, since Section 66 has been repealed, if a public 
officer had not charged pursuant to law, rule or regula
tion, he nay no longer charge at the rate allowed by a 
county clerk; he r.iust now charge at a rate consistent 
with the Committee's regulations. 
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Therefore, if the fee of one dollar per page 
is merely reflective of custom, rather than an officially 
adopted resolution or local law, the fees prescribed 
by the Committee are controlling. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

RJF: lbb 

Sincerely, 

Robert ,J. Free!1lan 
Counsel 



Hr. Rudolph N. Silas 
Staff Assistaat 

Septenber 29, 1975 

Broo~e Lezal Assistance Corporation 
30 Fayette Street 
Bingha!:1.ton. New York 13901 

Dear Hr. Silas: 

As I understand the facts stated in your 
letter, a local housing authority in Rroone County 
has recently a<lopte<l a policy resultin¼ in deni~l 
of access to reports co~piled by housi~g code 
enforce~ent inspectors)based upon Section 8S(7)(d) 
of the Froedor, of Infornation L!lw. 

Section 68(7) provides th:1t, not,·1ithstanding 
rights of access granted. by Section 83 (1), the 
access provisions of the Law 

ttshall not aJply to infornat ion 
that is ... 

(<l) part of investigatory files 
conpilcd for l~w enforcement 
purposes. 1 ' 

Tho scope of the quoted p::1ssagQ • 0 investi.gntory 
files con.piled for law en£orcenent purposes, t• has not 
yet been detcruincd by the courts. As such, whether 
or not the reports in question fall within the sco~e 
of the cxe~ption renains to be determined judicially. 

Seco~J. and perhaps nost inportant, Section 83(10) 
of the Law strrtes: 

11 P,1Jat:1.ing in this article shall be 
construed to linit or abridge any 
existing_ right of access at law or 
in equity of any rarty to records 
kept by nn ilgency or r.unictp:tlity. 11 

Stated in another ,-,,ay,, right:; of access prevlously 
· granted by statute or by t!H:: courts arc pr~served by 
the- Freedom of Infor;:1;1..':::ion ta:,1 and nay not be dirciin
ishcd by application of nny provision contained in the 
f'reeCom of Infor::;:1ti on L~w. 
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In this regard, the nultiple Residence Law, 
Section 307, has long provided that 

"[A]ll records of the dcpartoent 
s1lall be public. l!pon request the 
departnent shall be requir6d to 
n:ikc a search n:vl i.:;.sue a C•!rtifi
cate of nny of its records, inch.tding 
violations, and sh:tll have the power 
to charge and collect reasonable 
fees for searches or certificotes .. 0 

•
1Departwentn is <le fined as the 11 depnrtnent • bureau, 
division 1 agency or l)erson charged with the c.1forccment1t 
of the 1-:ultiple Rcsid~nce La·t1 [Section 4 (10)], wli.ich 
is a:pplicnble to "all cities of less t1u~n four hu.1.dred 
thou3;md populatio!1 a:id to all towas a:tJ vil lag cs. ti 

Therefore, in ny opinion, t11e cxisti-;1g rl~ht 
of access to records in possession of the housing 
a.utho:rity granted pursuant to t:ha Nultiplo Residence 
Lo.w • which is preserved by the Free.Jo:. o:£ Info1.-nation 
LaH, cannot be ubridr.ed or <l.cnied by application 0£ 
Section 83(7)(d). 

Third; as stated in your letter, thi:! policy 
adopted by the agency pcr~its l~ndlorCs 1 but not 
tenants. to obtain copies of the infornation in question. 
In rny view. this practice is inconsistent with the 
intent of the L~w. As the Co~\ittee on Public Access 
to Records has resolved, 

0 infor:.-iation accessible under .the 
FreeJom of InfoIT!'.ltio!l law shall 
be r.mde equally a.ccsssible to a.ny 
person, ,dthout regard to status 
or interest" [sec attach~d resolution]. 

I hope that I hn\·c- btH:n of so:-:ie assistance. 
Should any further questions arise, ple:i.sc feel free 
to cont:ict t;e .. 

Attacht"ient 

RJF;lbb 

Sincerely, 

Robert J. Frce~an 
Counsel 
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September 29, 1975 

Mr. Charles Goll 64695 
NYSIIS ft3203011N 
State of New York 
Department of Correctional Services 
Auburn Correctional Facility 
Auburn, New York 13021 

Dear Hr .. Goll: 

I regret to infor~ you that the rvgponses 
to the rQquests for infornation forwarded to you 
by Mr. Douglas, Executive Deputy Com~issioner of 
the Department of Correctional Services, and 
Mr. Clarke, Executive Aide to Col:ll1tiss.ioner Ward, 
nre consistent with case law governing access to 
Department records. 

In a recent decision, Zuckenian v. New York 
State noard of Parole (Suprene Court, Sullivan 
County, March 14, 1975), the court held that unless 
records in possession of the Department of Correcw 
tional Services are specifically made available 
by law, they are dee~ed to be confi<lential. The 
court stated: 

"Section 221 of the Correction 
Law ~rovides in part that the 
Commissioner of Correctional 
Services shall nake rules as to 

_ tho pri vac.y- of- record-s- of-· persons -- -· --··-··----- - -- · -
released on parole and infonna-
tion obtained in an official 
capacity by officers, employees, 
or members of the department or 
Board of Parole. Section 29 of 
the Correction Law, entitled 
'Department statistics', provides, 
inter alia, that the Corunissioner 
shall make rules as to the privacy 
of records, statistics, and other 
information collected, obtained 
and maintained by the Board of 
Parole and information obtained 
in an official capacity by officers, 
employees or mernbers thereof. 
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Pursuant to this statutory 
authority, the Com,~issioner 
adopted regulations governing 
department records on 
February 14, 1975 (7 NYCRR 
5.1 ~ ~.). Under 7 NYCRR 
5.10, any department record not 
otherwise available by rule or 
regulation of the department 
shall be confidential for the 
sole use of the Department, the 
Board of Parole and the officers, 
employees and members thereof." 

Since the records that you have requested are 
not specifically made available, they are deemed to 
be confidential. 

If any new developments arise regarding rights 
of access to Departraent records, I will inform you. 

I hope that I have been of so~e assistance. 
Should any further questions arise, please feel free 
to contact me. 

bee: Marshall Maydan, Esq. 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 
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Mr. John W. Orcutt 
City Clerk 
City of Olean 
Municipal Building 
Olean, New York 14760 

Dear Mr. Orcutt: 

September 29, 1975 

Thank you for your interest in co□plying with 
the Freedom of Information Law. 

Generally, information relating to appraisals 
and assessments of real property should be made avail-
able (Sears Roebuck & Com an Hot, 107 ~~S 2d 
756 (1 apontas, ~'YS 2d 711 (1969)). 

Nevertheless, records concerning an unco~pleted 
urban renewal project have been found to be confidential. 
In S v. Clerk s 
oft corporate 

"urban renewal correspondence, data 
and valuations are not to be deemed 
public records .•. , at least so long 
as the transactions to which they 
relate remain inchoate and incornpleted. 
In the initial stage, the papers should -·--- __ _ 
be treated as confidential -communica- ·- ---·--- ---·- · .. 

-- tion·s- anct .. Iterns of evidence which - in 
the public interest, ought not to be 
disclosed before the transactions in 
which they are involved are consununated." 

The court further stated that the papers in question 
should be ~ade available when the transactions to which 
they relate have been finalized: 

"[I]n instances where matters have been 
completed, the public officers whose 
acts are reflected in filed papers 
'should ·welcome an opportunity to 
justify their action'"(~ at 823). 
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Therefor~, if the requested records relate:"'tt,~. 
an Hinchoate transactionu, analo~ous to the facts 
described in the Sorley case, in my opinion, access 
may appropriately be denied. 

I hope that I have been of some assistance. 
Should any further questions ariset please feel free 
to contact rne. 

Sincerely, 

Robert J. Freeman 
Counsel 

Committee on Public Access to Records 
162 Washington Avenue - Znd Floor 
Albany, New York 12231 
Telephone• (518) 474-2791 or 474-2518 

RJF:lbb 



( 

( 

Mr. John J. Sheeh~n 
 

  

Dear Mr. Sheehan: 

September 29, 1975 

Your telegrnr.! addressed to Attorney General 
Lefkowitz has been forwardod to this Committee, 
which has the responsibility of advising with 
respect to the Freedom of Information Law. 

Although the Committee has no investigative 
authority, I could write an advisory legal opinion 
or perhaps contact the appropriate officials of 
the City of Binghamton if you describe tho nature 
of your problec and the records which hnvo not been 
made available to you. 

If I can be of assistance in this regard, 
please feel free to contact me. 

cc: . Hon. Louis Lefkowitz 
Attorney General 

RJF:lbb 

Sincerely, 

Robert J. Freeman 
Counsel 
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September 30, 1975 

Mr. Donald M. Kelly 
 

  

Dear Hr. Kelly: 

/ 

I regret that I missed your visit on 
September 1S. I am sure that we would have had 
nn interesting discussion. 

Many of the issues raised in your letter 
and the attached materials have been answered in 
previous correspondence. Nevertheless, I will 
attempt to answer nll of your questions. 

First, both the regulations adopted by the 
Committee [Section 1401.3] and judicial decisions 
preceding enactment of the Freedo~ of Information 
Law provide that payroll infornntion concerning 
government employees must be ~ade available to the 
public. Winston v~ Mangan, decided in 1973, held that: 

"[T]hc names and pay scales of ••• 
employees, both te~porary and 
permanent, are matters of public 
record and represent important 
fiscal as well as operational 
information. The identity of 
the employees and their salaries 
are vital statistics kept in the 
proper recordation of departnental 
functioning and are the primary 
sources against ernployr1ent favoritism. 
They are subject therefore to inspec
tion11 [338 NYS 2d 654, 662]. 

Since the Law preserves existing rights of access granted 
by statute or by the courts, payroll infomation must 
be made available. With respect to this infornation, 
the Freedom of Information Law, Section 83(1)(g), also 
directs tikat addresses of employees be provided, However, 
the Law does not specify whether the home or business 
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address should be disclosed. Therefore, in my op1n1on, 
i£ the fiscal officer of an agency determines thnt 
disclosure of employees' home addresses would result 
in 11 an unwarranted invasion of personal privacy11 

[see Section 83(3)], the business address may be provided. 

Second, vouchers representing expenditures made 
concerning a court case should be made available. 
Section 8B(l)(i) of the Law provides access to 

t'any other files. records, !)apers 
or documents required by any other 
provision of law to be ~ade avail
able for public inspection and 
copyin~. 11 

One such provision of law is Section 51 of the General 
Municipal La1rt, which has long provided a right of 
access to 

"[A]ll books of m.inutes, entry or 
account, and the books, bills 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
corn.mission acting for or on behalf 
of any county, town, village or 
r.mnicipal corporation'' [e!1phasis 
added]. 

Therefore, the vouchers that you arc seeking are 
accessible. 

Third, you mentioned that you were required to 
complete a fora in order to inspect or copy certain 
records. In this regardp the regulations promulgated 
by the Committee provide that a request for records may 
be oral or in writing. Therefore, an agency nay require 
a written request, except for records that have in the 
past been made customarily available [see Regulations, 
Section 1401.6(b)J. There is no require~ent. ho~ever, 
that a forn prescribed by an agency be conpleted as a 
prerequisite to access. If a request in writing is 
required, any writing should suffice, so long as it 
reflects identifiable records. 
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Finally, )~ou need not 
to inspect or copy records. 
provides that 

give a reason for requesting 
Section 88(6) of the Law 

"[EJach agency ••• shall make the 
records promptly available to anv 
person" [e:nphasis added]. 

Moreover, the Com~ittee has resolved that 

"information accessible under the 
Freedom of Information Law shall 
be made equally accessible to nny 
person, without regard to status 
or interest .... 

As such, it should be tha nature and content of the 
records which determine whether or not they are acces~ 
sible; the reason for asking for records is irrelevant. 

l hope that I have been of some assistance~ 
Should any further questions arise, please £eel free 
to write again. 

Committee on Public Access 
to Records 

162 Washington Avenue 
Albany, New York 1ZZ31 

cc: Ur. Howard Blanshan 

Sincerely, 

Robert J. Freeman 
Counsel 

Board of Fire Coll!.I:!issioners 
Uniondale Fire District 
SOl Uniondale Avenue 
Uniondale, New York 11553 

R.JF:lbb 
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Brother David CaTroll 
 

  

Dear Brother Carroll: 

September 30, 1975 

Much of the information that you are seeking 
must be ~ade available uader the Freedom of Inforr.iation 
Law. 

First, the definition of "agencyu provided by 
the Law includes public authorities, such as the 
Metropolitan Transportation Authority (MTJ\) and the 
Triborough Bridge and Tunnel Authority (TBTA) (see 
enclosed Preedom of Information Law, Section 87(1)]. 

Second, the Law lists several categories of 
records which must be made available for inspection 
and copying. Relevant to your inquiry, the Law grants 
a right of access to "internal or external audits and 
statistical or factual tabulations" [Section SS(l)(d)] 
as well as "materials constituting statistical or factual 
tabulations" which led to the formulation of policy 
[Section 88(l)(b)]. 

Therefore, audits and statistical information 
must be provided to you on request. 

However, I would like to point out that the 
Freedom of Infornation Law pertains only to existing 
records. An agency need not compile a new record in 
response to a request. Therefore, if, for example, 
the TBTA has not compiled a record reflecting the 
specific percentage of your toll used for maintenance 
of the Triborough Bridge, it has no obligation to do 
so under the Law. 

Requests for information should be directed 
to the agency in possession of the inforr.iation sought. 
I nm enclosing a copy of regulations promulgated by 
the Committee on Public Access to Records which govern 
the procedural aspects of the Law. The regulations 
deal with the responsibilities of an agency when a 
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request has been made, hours for public inspection, 
the right to appeal if denied access, and fees. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

Sincerely, 

Robert J. Freeman 
Counsel 

Comr.dttee on Public Access to Records 
162 Washington Avenue - Znd Floor 
Albany, New York 12231 
Telephone: (518) 474-2791 or 474-2518 

Enclosures 

bee: Joseph Bogatz, Esq. 
Office of Counsel 
Triborough Bridge and Tunnel Authority 
Triborough Station 
Box 35 
New York, New York 10035 

RJF: lbb 
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October 1, 1975 

Mr. A .. Molnar 
 

 
  

Dear Mr. Molnar: 

Your letter of September 24, 1975, addressed to 
Governor Carey has been forwarded to the Committee on 
Public Acce!s to Records, which has the responsibility 
of advising with respect to the Freedom of Information 
Law. 

public 
as 

The Preedom of In£ormation Law grants a right of 
access to specific categories of records as well 

"any other files, records, papers 
or documents required by any other 
provision of law to be made avail
able for inspection and copying" 
[Section 88(1)(i)J. 

With regard to school districts, one such provi
sion of law is Section 2116 of the Education Law which 
states that 

"[T) he records, books and papers 
belonging or appertaining to the 
office of any officer of a school 
district are hereby declared to be 
the property of such district and 
shall be open for inspection by any 
qualified voter of the district at 
all reasonable hours, and any such 
voter may make copies thereof." 

Therefore, financial records in possession of a school 
district must be made available. Additionally, 
Section 30 of the General Municipal Law requires all 
school districts to submit an annual financial report 
to the State Comptroller. The report consists of a 
breakdown of monies received and expended, including 
amounts received from both the state and federal 
governments. 
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Although there is no regulatory board which 
oversees the financial affairs of school districts, 
the annual financial reports submitted by school 
districts are reviewed by the Cor.iptroller. Moreover, 
his office, the Department of Audit and Control, 
performs periodic audits of school districts. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel 
free to contact me. 

Sincerely, 

Robert J. Freeman 
Counsel 

Committee on Public Access to Records 
162 Washington Avenue - 2nd Floor 
Albany, New York 12231 
Telephone - {518) 474-2791 or 474-2518 

bee: Hon. David W. Burke 
Secretary to the Governor 

Hon. Mario M. Cuomo 
Secretary of State 

R.JF:lbb 



Mr. Don J. Waters 

  

Dear Hr. Waters: 

October 2, 1975 

As requested, I have enclosed copies of the 
relevant sections of Article 78 of the Civil Practice 
Law and Rules (CPLR). 

In essenc~, Section 7801 pertains to the 
nature of the proceeding, which is now far less complex 
than the previous system involving particular writs. 
It is important to point out that an Article 78 pro~ 
ceeding can be properly initiated only if administrative 
remedies have been exhausted [see Section 7801(1)]. 
With refeTence to the Freedom of Information Law, both 
Section 88(8) and Section 1401.7 of the regulations 
[see enclosed] provide a means of exhaustion of admin~ 
istrative remedies. Stated in another way, if a 
request has been made followed by a denial of access, 
you must appeal to "the head or heads, or an authorized 
representative, of the agency" to exhaust your adninis
trative remedies [Section 88(8), Freedom of Information 
Law]. 

Section 7803 describes and liraits th~ questions 
that may be raised in an Article 78 proceeding. In 
the case of denial of access, the question is "whether 
the body or officer failed to perform a duty enjoined 
upon it by law." This type of proceeding once had to 
be initiated by a writ of mandamus. Essentially, a 
proceeding in the nature of mandamus is a statutory 
remedy, the function of which is to compel the doing 
of an act by a public body or officer when an act is 
required to be performed by law, and the relief is 
limited to enforcement of a legal right based on the 
duty which the officer or body refuses to perforn 
[Hall v. Suffolk County, 231 NYS 2d 235 (1962)]. 
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Further, in such a proceeding, the petitioner 
(here, the individual denied access on appeal), must 
prove that the action taken by the person or body was 
arbitrary, capricious or unreasonable [Apnlication of 
Gambino, 4 NY 2d 997 (1956)]. The authority of the 
courts in an Article 78 proceeding is narrow; if the 
determination made by the person or body has any rational 
basis, it cannot be held by the courts to be arbitrary 
and unreasonable [Campo Corp. v. Feinberg, 303 NY 995 
(1952)]. 

Section 7804 describes the procedural aspects 
of tho proceeding. 

Also, on your behalf, I contacted the records 
access officer for the DepartBent of Education. He 
informed rne that the appeals officer is Commissioner 
Nyquist. 

I hope that I have been of some assistance. 
Should any further questions arise, please :feel free 
to write again. 

Sincerely, 

Robert J. Freeman 
Counsel 

Committee on Public Access to Records 
162 Washington Avenue - 2nd Floor 
Albany, New York 12231 

Enclosures 

RJF:lbb 



Mrs. Irma A.. Snyder 
 

 

Dear Hrs. Snyder: 

October 6, 1975 

Thank you for your continued interest in 
the Freedom of lnfoTmation Law. I regret that I 
could not respond by the date desired, since I 
received your letter on October 6. 

The Town of Evans appears to have acted con
trary to the regulations promulgated by the Committee. 
As noted in your letter, the Town has a photocopy 
machine. Therefore, the fee for reproducing the 
tentative budget should have been based upon a fee 
specifically prescribed by law. As the regulations 
state: 

"[T]he fee for copyinp, records 
shall not exceed 25 cents per 
page for photocopies not 
exceeding 8 1/2 by 14 inches" 
[Regulations, Section 1401.8 
(c)(l)]. 

A fee based upon actual cost would be appropriate 
only if the town had no photocopying cquipnent 
[Regulations, Section 1401.8(c)(2)] or if the 
records to be copied were not of a standard size 
or nature [Regulations, Section 1401.S(c)(3)]. 

Therefore, in response to your first question, 
it would appear that the fee of 58.96 charged for a 
27 page document reflects noncompliance with the 
regulations adopted by the Co~mittee. 

Next, "implementing the law" means cnrryin~ 
out its provisions. In the case of the Freedom of 
Information Law, the Legislature directed that the 
Law become effective Septenber 1, 1974. 
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Since the regulations adopted by the Com~ittee 
did not become effective until November 29, 1g74, 
there were no re~ulations in existence with which an 
agency could comply prior to November 29, 1974. The 
memorandum concerning "interim gener~l guidelines" 
was intended as a temporary and advisory guide to be 
used in a manner consistent with the spirit of the 
Law until official regulations could be adopted. 

You mentioned in your letter that To\lill 
officials have prol".lised to provide a free copy of 
this year's preli~inary budget, even though Town 
regulations state that a fee of 25 cents per copy 
should be charged. As stated in the Committee 
regulations, and the letter to you dated December 26, 
although an agency cannot charge more than 25 cents 
per copy, it ~ay provide copies free of charge 
[Regulations, Section 1401.S(b)]. 

As requested, Iara enclosing a copy of the 
results of the municipal co~?liancc survey. With 
reference to municipalities in Erie County, the Towns 
of Tonawanda, Anherst and Akron have set a 25 cent 
fee for copying, as have the Villages of Kennore and 
Williamsville. The Town of Clarence char~es one 
dollar per copy. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact t1e. 

Sincerely, 

Robert J. Freeman 
Counsel 

Conmittee on Public: Access to Records 
162 Washington Avenue - 2nd Floor 
Albany, New York 12231 
Telephone: (518) 474-2791 or 474-2518 

Enclosure 

bee: Louis R. Tomson 
(Refer to L-107) 

RJF:lbb 
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Mr. Mark P. Goodfriend 
Counsel 

October 7, 1975 

Spring Valley Urban Renewal Agency 
Z3 Church Street 
Spring Valley, New York 10977 

Dear Mr. Goodfriend: 

Thank you for your interest in co-mJ)lying with 
the Freedom of Information Law. 

As I understand the facts, a request has been 
made pursuant to the Freedom of Information Law for 
records relating to an ongoing urban renewal trans
action. 

The Law provides access to specific categories 
of records. as well as 

ttany other files, records, papers 
or documents required by any other 
provision of law to be made avail
able for inspection and copying" 
[Section BB(l)(i)J. 

In this regard, one such provision of law is Section 51 
of the General Municipal Law, which has long provided 
public access to 

"[A]ll books of minutes, entry or 
account and the books, bills, vouchers, 
checks, contracts or other papers 
connected with or used or filed in 
the office of, or with any officer, 
board or commission acting for or on 
behalf of any county, town, village 
or municipal corporation in this 
state ••• " 
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Therefore, virtually all "papers connected with or u"sed 
or filed" in the office of a municipality must be made 
available for public inspection and copying. 

However, case law provides that, in some instances, 
records may properly be deemed privileged·and confidential 
and may be withheld. As the Court of Appeals recently 
held: 

"[T]he hallmark of this privilege is 
that it is applicable when the 
public interest would be harmed if 
the material were to lose its 
cloak of confidentiality" [Cirale v. 
80 Pine Street Corp., 35 NY 2d 113, 
117 (1974)]. 

The Court ·also stated that 

"[O]nce it is shown that disclosure 
would be more harnful to the interests 
of the government than the interest 
of the party seekini the information, 
the overall public interest on balance 
would then be better served by non
disclosure" [!<!.,_ at 118], 

Moreover, in a footnote, the Court noted that, 
notwithstanding enactment of the Preedom of Information 
Lalf 7 the common law governnental pTivilege Temains in 
existence[!.!!.,. at 117, footnote 1]. 

With respect to the issue raised in your letter, 
case law specifically has held that the governmental 
privilege may be appropriately asserted as a ground for 
denial of access to UTha:n renewal records. In Sorley v. 
Clerk the Ma or an'GJ.the Board of Trastees of the Inco 
rate age o oc e entre 
the Appellate Oivislon held that 

"urban renewal correspondence-, data 
and valuations are not to be deemed 
public records ••• at least so long 
as tlie transactions to which they 
relate remain inchoate and uncom
pleted. In the initial stage, these 
papers should be treated as confi• 
dential communications and items of 
evidence which, in the public interest> 
ought not to be disclosed before the 
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transactions in which they are involved 
are consummated. tJt may not be denied 
that there are papers concerning 
governmental matters which are 
properly treated as secret and confi
dential 1 [!J.atter of Egon, 205 NY 147, 
157). In tne case atoar, we would 
hold that the urban renewal papers 
sought might be open to public 
inspection, if it appeared that they 
related to matters which have been 
consummated and finalized" [id. at 
822-823). -

Therefore, in my opinion, if the records sought 
relate to an t!inchoate and uncompleted" transaction 
as described in the Sorley case, they may be appropriately 
denied. 

I hope that 
Should any further 
to contact me .. 

I have been of some assistance. 
questions arise, please feel free 

Sincerely, 

Robert J. Freeman 
Counsel 

Committee on Public Access to Records 
162 Washington Avenue - 2nd Floor 
Albany, New York 12231 
Telephone: (518) 474-2791 or 474-2518 

RJF:lbb 
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Mr. Carl Roe11er 

  

Dear Mr. Roemer: 

October 10, 1975 

Thank you for your continued interest in the 
Freedo• of Information Law. 

The authority of the Committee is advisory; it 
does not have power either to investigate or enforce · 
the provisions of the Freedom of Information Law or 
the regulations promulgated thereunder. Consequently. 
enforcement of the Law rests on the shoulders of the 
public. 

As you stated in your letter, the school di~trict 
has the obligation to perform numerous duties under the 
Law. A records access officer [see enclosed Regulations. 
Section 1401.2] and an appeals person or body [Regula
tions, Section 1401.7; Freedom of Information> Section 
88(8)] must be designated. A subject m~tter list 
of uany records-which shall be produced. filed or first 
kept or promulgated" aft.er September 1, 1974, must be -
compiled [see Preedom ·of Information Law. Section 88(4); · . 
Regulations, Seetion 1401.6]. In addition, regulations 
no more restricti Ye than those promulgated by the ··~ 
Committee ~ust be adopted by the school. district. · 

:.> .-- -. . , ·,..J 

- ,. 

. . ' ... 
As stated earlier. the Committee does not have 

the authority to enforce the requirements imposed by 
the Lawp nor can the Committee require the school 
district to produce records. 

r 
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Since you have been . denied access and the right 
to appewlthas been constructively denied, it would 
appeat that your only recourse. under the circumstances. 
is judicial review pu~suant to Article 78 of the Civil 
Practice Law and Rules [see Section 88(!). Preedom of 

.-

information Law]. · . .~ .. . .. -. ~-f.~- ·••. . ~-:-.:-·~:! T . ··~ _:~ .:• ~-:. ~.1 ., .. . ~ "· _, 
I rogret that I cannot- be of greater assistance • . -: · -,~- : 

Should any further questions arise, please feel froe- · -~-- .c. _. •. 
to cOntact me. ::: .~;; -~ ~I.:.· 

·sincerely~ 

Robert J. Preeman 
Co\Jll.sel 

CoDl11littee on Public Access to Records 
162 Washington Avenue• 2nd Floor . 
Albany, New York· 12231 
Telephone: (518) 474-2791 or 474-2518 

Enclosures 

cc: Board of Education 
Cooperstown Central School District 
Chestnut Street 
Cooperstown, New York 13405 

R.JF:\bb 
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Mr. Donald A.Cardwell 

  

Dear Mr, Cardwell: 

October 10, 1975 

Your letter of October 4 addressed to the 
Attorney General has been forwarded to the COllllllittee 
on Public Access to Records, which has the responsi• 
bility of advising with respect to the Preedom of 
Information Law. 

The Preedom of Infonation Law provides a 
right of public access to numerous categories of 
records in possession of government~ However, not
withstanding rights of access granted, the Law states 
that its access provisions do not apply to some 
categoTies of information.. · · 

With regard to your qvestion, Section 83(7) 
of the Law states that rights of access do not apply 

0 to information that is: 

(a) specifically exempted by 
statute,..,. '1 

The attorney for the Town of Oyster Bay stated 
that the doctl1llents sought were prepared for litigation. 
The applicable provision of law upon which he based 
the denial is Section 310l(d) of the Civil Practice 
Law and Rule•, which provides that: 

"[T]he following shall not be 
obtainable unless the court 
finds that the material can 
no longer be duplicated because 
of a change in conditions and 
that withholding will result 
in injustice or undue hardship: 

1. any opinion of an expert 
prepared for litigation; 
and 

c.__,, 
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2, any writing or anything 
created by or for a party 
or his agent in preparation 
for litigation." 

The title search reports in question were, 
according to the Tmm Attorney, prepared for litigation~ 
and they can he duplicated by the title company which 
prepared them. Therefore, it appears that the Town 
need not provide access to the reports, because di•closure 
is exempted by statute as envisioned by Section 8&(7) of 
the Preedom of Inforr.iation Law. 

Nevertheless. one 0£ the few cases decided under 
the Law held differently. In essence, the court held 
that "specifically exempted by statute" does not refer to 
exemptions under Article 31 of the Civil Practice Law and 
Rules, but refers instead to records specifically exempted, 

. such as income tax or juvenile offender records (Burke v. 
Yudelson, 368 NYS 2d 779 (1975)]. However, it is 
emphasized that the decision is the first of its kind, 
it emanated frGru Monroe County, and it is open to 
question whether judge• in Nassau County or appellate 
courts would hold similarly. 

As such, it is impossible to provide a definitive 
response as to the propriety 0£ the Town's denial. 
Greater judicial direction must be given before the 
issue can be answered with certainty. 

I hope that I have been of some assistance. 
Should any further questions arise, please feel free 
to contact me. 

Sincerely, 

Robert J. 
Counsel 

Com,nittee on Public Access to Records 
162 Washington Avenue - 2nd Avenue 
Albany, New York 12231 
Telephone: (518) 474-2791 or 474-2518 

Freeman 

cc: Robert W. Schmidt, Deputy Town Attorney 

Mr. Albert Singer, 
Department of Law 

RJF:lbb 

Administrative Director 
' 
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Mr. Ellis Mott 
Records Access Officer 
Office of Public Affairs 
New York City Board of 

Education 
Room 1214 
110 Livingston Street 
Brooklyn, New York 11201 

Dear Mr. Mott: 

October 29, 1975 

Thank you for your interest in complying 
with the Freedo~ of Information Law. 

The Law provides little guidance with regard 
to the specificity required in a "subject matter 
list. 11 However, several school districts have com
piled such lists based upon records disposition 
schedules prepared by the State Education Department. 

I am enclosing a copy of the schedule, which 
I believe will be of·substantial aid in preparing a 
subject matter list. 

I hope that I have been of some assistance. 
Should any further questions arise, please £eel free 
to contact me. 

Sincerely, 

Robert J. FreeMan 
Counsel 

Committee on Public Access to Records 
162 Washington Avenue - 2nd Floor 
Albany, New York 12231 
Telephone: (518) 474-2791 or 474-2518 

Enclosure 

RJF:lbb 



.. 

. . 

1 

October 31, 1975 

Ms. Ristiina Wigg 
Unit President 
103 Market Street 
Poughkeepsie, New York 12601 

Dear Ms. Wigg: 

Thank you for your interest in the Freedom of Infor
mation Law. 

While it is true that agencies of govcrnr:ient must 
provide access to payroll information, it nppears that the 
~-lid-Hudson Library System is not an "agency" as defined 
by the Law and therefore is not subject to its provisions. 

Section 87 (1) of the Law defines "agency'' as 

"any state or municipal board, 
bureau, cor.unission, council, 
department, public authority, 
public corporation, division, 
office or other governmental 
entity performing a govern
mental· or proprietary function 
for the state of New York or 
one or more municipalities 
therein." 

The System does not fall within any of the specific kinds 
of agencies within the definition, but is it a goverm~enta.1 
entity performing a governmental function? In my opinion, 
it is not. 

Although the System has many of the trappings of a 
governmental entity (i.e., funding from government, partici
pation in state health and retirement plans), it is a private, 
separate legal entity controlled by a board of trustees 
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which has the power to hire and fire its employees without 
any governmental infringement. Neither the System nor its 
trustees possess governmental powers; they merely provide a 
service (see New York Public Library v. New York State, 357 
NYS 2d 522, 533, 1974). . 

Decisional law upholds this conclusion. The Appellate 
Division has held that the New York Public Librarv is not a 
government or public employer within the Taylor L~w (New 
York Public Library, supra). The Comptroller has hela-tb.at 
a cooperative library is not governnental in nature (Op. State 
Compt. 67-543) and that cooperative library service systems, 
although established under grant of a charter by the State 
Board of Regents, are not municipal corpor~tions (Op. State 
Conpt. 67~200). Further, neither a library system nor an 
association library has state sovereignty, and the Comr,iissioner 
of the State Department of Education has held that obligations 
executed by a free association library do not in any way en
cumber the faith or credit of a school district fro~ which it 
receives funds (Matter of Appeal of Richard L. Boyle, 1968, 
7 Education Department Rep. 102). 

In view of the opinions cited and their various sources, 
in my opinion, the Mid-Hudson Library System is not an agency 
as defined by the Freeda~ of Information Law and is therefore 
not within the scope of the Law. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to call me. 

cc: Leon Karpel, Director 
Mid-Hudson Library System 
103 Market Street 
Poughkeepsie, New York 12601 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 



October 31, 1975 

Mr. Joel H. Sachs 
Tm,m Attorney 
Town of Greenburgh 
Box 205 
Elmsford, New York 10523 

Dear Mr. Sachs: 

Thank you for your interest in co~plying with the 
Freedom of Information Law. 

The question raised involves public access to appli
cation forms submitted to the Greenburgh Police Department 
by police officers requesting pernission to accept off
duty employment. 

The Freedom of Information Law grants public access to 
specific categories of records, as well as 

'
1any other files, records, papers or 
documents required by any other pro
vision of law to be rnade available 
for public inspection and copying" 
[Section 88(1)(i)]. 

In this regard, one such provision of law is Section 51 of 
the General Municipal Law, which provides access to: 

"[A]ll hooks of minutes, entry or 
account, and the books, bills, vouchers, 
checks, contracts or other papers 
connected with or used or filed in 
the office of, or ~ith any officer, 
board or commission acting for or on 
behalf of any county, town, village 
or municipal corporation in this 
state ••• 11 

J 
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Consequently, virtually all "papers connected with or used or 
filed in a municipal office are accessible. 

Nevertheless, to protect ago.inst an "unwarranted invasion 
of personal privacy, Section 88(3) of the Freedom of Information 
Law enables an agency or municipality to "delete identifying 
details" when ma1dng records available. Therefore, an official 
of a municipality has discretion to withhold information if 
in his judgment disclosure would result in an unwarranted in
vasion of personal privacy. 

Consequently, any "identifying details" appearing on the 
forms may be deleted when making the forms available to the 
public. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Hon. Edwin E. Mason 
The Senate 
State of New York 
Legislative Office Building 
Albany, New York 

Dear Senator Mason: 

October 31, 1975 

Thank you for your interest in the Frcedon of 
Information Law. 

In response to Mr. Roemer's question> I wrote 
the attached letter and sent a copy to the school 
district involved. As you know, the authority of 
the Committee on Public Access to Records is advisory; 
it has no enforcenent power. Consequently, after an 
aggrieved individual has exhausted the administr3tive 
remedies provided by the Freedom of Infornation Law 
and the regulations promulgated thereunder, his sole 
recourse is to the courts. 

I also telephoned Mr. Roemer this morning and 
further explained the nature and duties of the Committee. 

I regret that I cannot be of great.er assistance. 
Should any questions arise, I an at your service. 

RJF/sd 

Respectfully yours, 

Robert J. Freeman 
Counsel 



Mr. Thomas G. Conway 
Counsel 
Lego.1 Bureau 

August 11, 1975 

Depart-r,,ent of Agriculture & Harkcts 
Income Tax Bureau Building 
State Office Building Campus 
Albany, ~ew York 12235 

Dear Mr. Conway: 

Thank you for your interest in complyinp. with 
the Freedom of Information Law. 

As you state the facts,the Departnent of 
Agriculture li Markets has received a request for 
records reflecting the names of stockholders and 
the percentage of their interests in several corpora
tions which are licer.sed as nilk deal~rs uursuant 
to Agriculture~ Harkets Law. · 

In r.ry- optnion, the Freedom of Information 
Law does not require the Depa~tnent to disclose 
tho infornation sou~ht. 

Section 88(3) of the Freedom of Information 
Lav authorizes the Committee on Public Acce35 to 
Records to "proP'.ulgate guidelines for the deletion 
of identifying details for specified records.u 
However, the Committee has not yet. acted in this regard .. 
Consequently, in ny opinion~ a~ency officials may in 
their discretion delete identifyin~ details pursuant 
to Section 88(3) or withhold information pursuant to 
Section 88(7)(c) when in their judg~ent disclosure 
would constitute an "unwarranted invasion of personal 
privacy."· 

It is emphasized that several problems have 
arisen in interpretin~ these provisions. First, what 
is the line of deT'tarcation between an innocuous or 
11warranted 0 invasion of personal privacy and an 
"unwarranted 0 invasion? Because tho Co1!1m.ittee has not 
t'promulgated guidelines, tt decisions to disclose or d~ny 
access must be ~ade subjectively, on a case by case basis. 
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Second, in cases w~~Te infom~tion is required 
for licensin~ or regulation, to what extent should personal 
information be 9roviced in order to peTI!lit the public to 
know whether the agency is effectively parfoTI!ling its 
regulatory functions? As in tho case of your Department> 
personal infornation regnrding corporate officers and 
stockholders must be disclosed on license or reRistration 
applications to determine whether the individuals con
ceTIIed have co~mittcd violations or felonies. Should 
their names and the amount of their interests be 
disclosed on request or should disclosure be considered 
11 unwa rran ted 1 '? 

Although an agency may have good reason to 
compile person~l information. the act of collection 
of information by a regulatory agency alone does not, 
in my opinion, mnkc public access ncceptable in all 
cases. Otherwise, it would ap-pear that n~ invasion 
would be "unwarranted!!, and that Sections 88(3) and 
(7)(c) would be all but ~eanin7.less. 

Third, it may be in the public interest to 
disclose the names of individuals licensed to do a 
particular kind of business, since the purpose of a 
license is to notify the public that an individual 
or company is qualified to perforn a particular 
function. Neverthele~s, in ny view, providing access 
to the names of stockholders of a licensed fiTI!l and 
the ano1.mt of their interests is qui -te a different 
matter. Essentially, the public would be pernitted 
access to information concerning private individuals' 
investments in private companies. 

Under federal law, there is no statutory 
provision which specifically exennts from disclosure 
names or other identifying details concerning stock
holders in possession of a federal agency. 

However, Mr. Barry Ruhin 1 an R.ttor!'ley for 
the Federal Trade Cornnissio~ (FTC) inforned ne that 
a request for such inforn3tion would be denied by 
his a7.ency under the Feder3l Freedom of Infomation 
Act [S u.s.c.A. 552] as 

''personnel and 1TJedic:tl files and 
siPilar files the disclosure of uhich 
would constitute a clearly unwa1ranted 
invasion of personal privacy•• (5 USC 
§S52(b)(6); emphasis added]. 
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According to Rubin, the policy adopted by the 
FTC is based on the holding in Wine Hobby USA, Inc. 
v. United States InteTnal Revenue Service, [502 F. 
2d 133 (1974)], decidea by the Court of Appeals for 
the Third Circuit. The Court stated that 

0 [S]ince the thrust of the exemption 
is to avoin unwarranted invasions of 
privacy, the tern 'files' should not 
be Riven an interpretation that 
~ouid often preclude inquiry into 
this More crucial question. Further
More, we believe the list of na~es 
and addresses is a file 'si~ilar' 
to the personnel and ~edical files 
specifically referr~d to in the 
e~er,rption. The common denoninator 
in 'personnel and ~edical and 
similar files' is the ~ersonal 
quality of infor~ation in the file, 
the disclosure of which nay consti
tute an unwarranted invnsion of 
personal privacy'' [ id at 135]. 

In arriving at its decision, the Court found 
that disclosure would ~esult in .an invasion of privacy, 
balanced nthe seriousness of the invasion with the 
purpose asserted for release" [i<l at 136], and deter
nined that disclosure would be uearly unwarranted. 
The Court based its findings on the balancing test 
~revcribed in Getman v. N.L.R.B. [450 F. 2d 670 
(1971)]. 

Similarly, there has been no statutory or 
decisional pronouncement concerning public ri~hts of 
access to stockholder inform~tion in possession of a 
state ~overnmental entity. However, it is clear that 
the rirht of access to such information in possession 
of a corporate entity is liPited. As such, it appears 
that public access to the infornation in question would 
thwart both the intont of the legislature and long 
standing judicial findings [see e.g. Business Corpora
tion Law, Sections 718, 518(c), 131S(a), 624(b); 
Banking Law, Section 6023(2); Matter of Steinway, 
159 N.Y. 250, 263 (1899); ~falone v. Dh1co Corn., 528 
NYS 2d 65,67 (1965); Matter of Newman v. Smith, 263 
App. Div. 85,87-BB, 31 NY$ 2d 576, 579 {1941); 
Lavine v. Pat-Plaza Amusements, 324 NYS 2d 145 (1971); 
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In re H. Verby Co., 38 A.D. 2d 855, 330 NYS 2d 92, 93 
(1972) ; · · ., 
29 5 ~JYS ounsel, 
Inc. , 40 • • , , - ; 
affT°d, 32 NY 2d 892, 346 NYS 2d 313 (1973)]. 

Finally, as you mentioned in your letter of 
May 27, the access provisions of the Law do not apply 
to infor~ation that is 

''confidentially disclosed to an 
agency and co~piled and maintained 
for the regulation of co::ronercial 
enterprise, including trade secrets, 
or for the grant or review of a 
license to do business and if openly 
disclosed would permit an unfair 
ndvantar,e to competitors of the 
subject enterprise .•• " [Section B8(7)(b)J. 

The information in controversy was confidentially 
disclosed and is :,_aintained for nurnosos of both 
re~1lation and licen5ing. Altho~gh.the courts have 
not yet interr>reted Section S8(7)(b), it appears that 
three conditions nust be r1ct, i.e. that the information 
be confidentially disclosed, used for regulation or 
licensing and that disclosure would result in an unfair 
advantage to conpetitors. Therefore, if disclosure 
of tho information would adversely affect the busines5 
position of the dealers in question, there is no right 
of access. 

However, as stated previously, even if Section 
88(7)(b) is innppropriate ns a basis for denial of 
access, the inforn~tion souiht May be withheld pursuant 
to Section 88(3) if in your judgment disclosure would 
constitute an unw~rranted invasion of personal privacy. 

I hope that I have been of so~e assistance. 
Should any further questions a.rise, please feel free 
to contact me~ 

RJF:lbb 

SincerelyJ 

Robert J. Freeman 
Counsel 



Mr. Leonard B. Wachsman 
Research Director 
Civil Service Merit Council 
3535 DeKalb Avenue 
Bronx, New York 10467 

Dear Mr. Wachsman: 

November 6, 1975 

The opinion given regarding Tucker V. Town of Islip 
was an oral opinion given to a reporter; nothing was 
written. My response was merely an advisory opinion given 
after the reporter had recited a particular factual account 
of events. M1.atever I said had no bearing on the contro
versy, which was settled out of court. 

Having reviewed our correspondence, it appears that 
I provided an opinion regarding the issues you have raised 
in a letter dated April 16, 1975. As such, there is 
nothing more that I can do. 

I would like to enphasize once again that my opinion 
in the Tucker dispute was just that, an opinion. It did 
not carry with it any weight; the municipality involved 
was free to either heed the advice given or reject it. 

I regret that I cannot be of greater assistance. 

Committee on Public Access 
to Records 

162 Washington Avenue 
Albany, New York 12231 
telephone: (518) 474-2518 

474-2791 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Mr. Jordan E. Pappas 
Houghton~ Pappas 
Attorneys and Counselor5 at Law 
17 Main Street East 
Rochester, New York 14614 

Dear J.!r. l?appas: 

November 6, 1975 

The Freedom of Infornation La,; provides n right to in· 
spoct and copy several categories of records. It appears 
that the docunent or parts thereof in possession 0£ the To~~ 
o-f Brighton prepared by the }Iew York Fire Insurance Under .. 
writers is accessible under the Law. 

Section SS(l)(d) of the Lnw provides access to "statistical 
or fnctus.1 tabulations no.de by or for the azency." 'Ihcreforo. 
if the document was pre~ared for tho Tmrn, the statistic~l or 
factual information contained therein raust be m~de available. 

Perhaps raore import3ntly, Section 88(l)(i) grants access 

11any at.her files, records, p.~pers 
or docuMents required by any other 
provision of law to be nade avail• 
nble for public inspection and 
copying ... u 

One such provision of law is Section Sl of the C!:>neral Hunicipal 
Law, Yhich has long provided access to! 

"[A) 11 boo!<:s 0£ ninutes,. entry or 
account, and the books, bills, 
vouchers, checks, contrncts or 
other papers conn-::cted with or 
used or filed in the office of, 
or with ~ny officer, board or 
comnission acting for or on be
half of any county, town, village 
or ~unicipal corµorntion in this 
state ••• " 
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Reading t!1e Freedom of Information Law in conjunction with 
Section 51 of the Genaral "Hunicip~l La'W, virtually all "papers 
connected with or used or filedn by a municipality are accessible 
to the extent that the records sought do not fall within nny 
0£ the four categories of infon;ation to which there is no 
right of access (Section 88(7)]. Briefly, these categories 
consist of infoTit'.ation exempt from disclosure by statute, infor
m~tion confidentially disclosed relating to regul~tion of co~
nercial enterprise and licensing, infornation which if dis• 
closed would constitute an unwarra:tted invasion of personal 
privacy, and investigatory files cowpiled for law enforcement 
purposes. 

In addition to the areas of deniable inforn3tion described 
r:bove, the courts have stn.ted th:it some com.--::.unications in 
possession of government should renain confidential~ The 
Court of Appe3ls has held tha.t go,rernment 1:1ay withhold infor• 
nation if disclosure would be detrinental to the public interest 
[Cirale v. 80 Pine St. Corp., ~5 NY 2d 113 (1974)]. Consequently, 
ir disclosure of information contained in the document furnished 
to the Tow-n would adversely affect tha p?.1blic interest, that 
infornatlon need not be discloscU. 

In this Tegard. it is possible that the Underwriters' 
report includes information which if disclosed could undernine 
the ability of the Town to fight fires or otherwise protect its 
citizens. Although only a court can Geter~ine whetheT such 
information is confidential and privileged [Cirale, suerr, 118· 
119), it would appear that disclosure of inforn::ition s1r.1 lar 
to that described in the preceding sentence would be detrinental 
to the public interest. 

Thcro£ore, it is likely that Ruch of the infonation con
tained in the docu~ent, such as statistical or factual findings, 
r;mst be mad~ available pursuant to the Freedo::i. of Infol'T.l.ation 
Law. The To·hil, howeverj nay deny access to those portions of 
the report \.ihich are a:;in.logous to the d.;:miablc infornation 
described in Section 83 (7) or w!1ich nay properly be deer:ied 
privilcg~d. 

I hope that I haye been of SO!ne assistance. Should any 
further questions arise. please feel free to contact ~e. 

Very truly yoUTS, 

Robert J. Freeman 
Counsel 
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Ms. Marguerite Plato 
Clerk 
Village of Central Square 
Central Square, New York 13036 

Dear Ms. Plato: 

Novenber 6, 1975 

I am in receipt of your letter signifying 
changes in procedures adopted pursuant to the 
Freedom of Information Law by the Village of 
Central Square. 

Thank you for your interest in complying 
with the Law and regulations promulgated there
under by the Committee. 

Committee on Public Access 
to Records 

162 Washington Avenue 
Albany, New York 12231 
telephone: (518) 474-2518 

474-2791 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 



Mr. Charles P. Hervish 
 

  

Dear Mr. Hervish: 

November 6. 1975 

Thank you for your interest in the Freedom of Infor
mation Law. 

As the situation is described in your letter and the 
article published in Newsday, it appears tha.t the Town of 
Huntington is acting in contravention of the Freedom of 
Information Law and the regulations promulgated thereunder 
by the Committee on Public Access to Records. 

The regulations provide that unless a fee had been 
officially authorized by law prior to September 1, 1974, an 
agency can charge no more than twenty-five cents per page 
for photocopies. According to the Newsday article, the fee 
imposed by the Town is based upon policy rather than a pro
vision of law. As such, the Town is obliged to comply with 
the regulations adopted by the Committee. 

Moreover, the regulations specifically provide that there 
shall be no fee charged for search for records except where 
such a fee was authorized by law prior to the effective date 
of the Freedom of Infornation Law [Section 1401.8(a)(2)]. 

The Comi~ittee lacks power to enforce the Freedom of 
Information Law; it can only advise [Freedom of Information. 
Law, Section 88(9)(a)(i)J. Therefore, enforcement of the Law 
rests on the shoulders of the public. which has the burden of 
challenging agency policies. Nevertheless, I will forward a 
copy of this opinion to the Town of Huntington. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

cc: Mr. Phillip ?-,{eyer 
Office of the Town Supervisor 

Committee on Public Access 
to Records 

162 Washington Avenue 
Albany, New York 12231 
telephone: (518) 474-2518 

474-2791 

rjfJsd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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:Ir. Edward W. Heikens 
 

 

Dear Mr. Heikens: 

November 6, 1975 

I apologize for the delay in responding to your 
letter. 

Although the Committee is responsible for advising 
with respect to the Freedom of Information Law, requests 
for records should be directed to agencies in possession 
of the information sought. 

Therefore, I have forwarded your letter to Mr. Tony 
Costanzo, Public Relations Officer for the Division of 
Military and N::ival Affairs. I am sure that he will re
spond to your inquiry accordingly. 

If I can be of further assistance, please do not 
hesitate to contact me. 

cc: Mr. Tony Costanzo 

Cor.uaittee on Public Access 
to Records 

162 Washington Avenue 
Albany, New York 12231 
telephone: (518) 474-2518 

474-2791 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Ms. Carol S. Greenwald 
Assistant Professor of Politics 
Richmond College 
130 Stuyvesant Place 
Staten Island, New York 10301 

Dear Professor Greenwald: 

November 6, 1975 

Thank you for your interest in the Freedom of Infor
mation Law. 

As requested, I am enclosing copies of the Law, the 
regulations promulgated thereunder, which deal with the 
procedural aspects of the Law and which have the force 
and effect of law, and res_olutions adopted by the Committee 
pursuant to its advisory authority. 

With regard to forms used in seeking access to records, 
there is no specific form prescribed by the Committee. As 
the regulations provide [See Section 1401.6], oral requests 
should be accepted concerning records which have in the 
past been made customarily available. Additionally, failure 
to submit a form prescribed by an agency cannot be a valid 
ground for denial of access. So long as the request is re
flective of "idehtifiable records", any writing should 
suffice. 

I hope that I have been of some a~sistance. Should any
further questions arise, please do not hesitate to contact 
me. 

enc. (3) 

Committee on Public Access 
to Records 

162 Washington Avenue 
Albany, New York 12231 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Mr. Kenneth W. Kitzinger 
Attorney at Law 
16S Merrymont Drive 
Cheektowaga, New York 1422S 

Dear Mr. Kitzinger: 

November 7, 1975 

Thank you for your interest in complying with the 
Freedom of Information Law. 

In my opinion, it is unnecessary to republish the 
Fire District's regulations in a newspaper to provide 
notice of a change in the regulations. Amendment of the 
regulations by the Board of Fire Co;nmissions at an 
official meeting of the Board should suffice. 

Further, as stated in Committee regulations, each 
azency 

"shall publicize by posting in 
a conspicuous location wherever 
records are kept and/or by 
publication in a local news
paper of general circulation •.. " 
[Section 1401.9] 

the infornation described in subdivisions (a), (b) and 
(c) of Section 1401,9. Consequently, notice may be given 
by posting in appropriate locations. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact 
r.1e. 

Very truly yours, 

Robert J. Freeman 
Counsel 



November 12, 1975 

Mr. Michael A. O'Connor 
Coordinating Attorney 
Community Action 

for Legal Services, Inc. 
CAP Projects 
335 Broadway 
New York, New York 10013 

Dear Mr. O'Connor: 

Thank you for your interest in the Freedom of Information 
Law. 

The Committee on Public Access to Records has not adopted 
any official resolution regarding interpretation of Section 88 
(l)(b) of the Law. However. as you intimated in your letter, 
the legislative history of the Law provides assistance concerning 
interpretation of the provision. 

The original language of Section 88(l)(b) is reflected in 
McKinney's Law of 1974, Chapter 578: 

"those statements of policy and 
interpretations which have been 
adopted by the agency and any 
documents, neraoranda, data, or 
other materials which led to the 
formulation thereof .•• ' 1 

The provision was amended in Chapter 579 by the insertion of the 
following underlined addition: 

"those statements of policy and 
interpretations which have been 
adopted by the agency and any 
documents, memoranda, data or 
other materials constituting 
statistical or factual tabu
lations which led to the formu
lation thereof ••• " 



.. 
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Therefore, it appears that the Legislature intended that 
statistical or factual materials used in the formulation of policy 
must be made available, while the deliberative or advisory matter 
need not be disclosed. 

This finding is bolstered by Senator Ralph J. Marino, the 
Senate Sponsor of the Freedom of Information Lal,, who wrote: 

11 In requiring the disclosure of 
background information the New 
York Freedom of Information Law 
goes far beyond the Federal Act's 
requirement regarding the dis
closure of statements of policy 
and interpretations which provides 
an exemption for inter-agency and 
intra-agency meaoranda. It is 
anticipated that docunents or 
raemoranda developed by staff members 
or outside consultants designed 
to provide recommendations for use 
in making policy detenninations 
would not be made available, while 
hard statistical or factual data 
which led to a determination would 
be available. The draftsmen were 
fearful that to allow the dis
closure of recommendations in the 
form of opinions would result in 
staff ~embers and others becoming 
hesitant to express their opinions 
candidly in writing" [Marino, The 
New York Freedom of Information-
Law, 43 Ford. L. Rev. 83, 86-87 
"{TIT74)]. 

Due to the legislative history as well as the direction given 
by Senator Marino, in my opinion, the L~, provides a right of 
access only to statistical or factual materials leading to formu
lation. of policy. It is noted, however, that the Law is permissive. 
Although there is no right of access to advisory memoranda, and 
an agency need not disclose, access may be provided. The Law 
imposes an obligation neither to withhold nor grant access to 
the information in question. 
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I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

Committee on Public Access 
to Rccodds 

162 Washington Avenue 
Albany, New York 12231 .. 
telephone: (518) 474-2518 

474-2791 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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NoveMher 12, 1975 

Senator Norman J. Levy 
The S8nate 
State of New York 
J\lb;:i.ny, New York 12224 

D~nr Senator Levy: 

Than1,:: you once again for your contirm,~J. interest in the 
Freedom of Infornation Lc1.w. 

The issue raised by !,!rs. Lokos involves rir,hts of access 
under the freed.on. of Inforn:i.tion L:iw cou:1lcd with protection 
of privacy of school district employees. 

The J,aw grants a right of access to specific categories 
of records as ,;ell as those records required to be r:i . ...ide avail
~blc by any other provision of law [see cncloscJ Frcedo:1 of 
Information I.::rw, Scctioil SB (1) (i)]. One such provision of law 
is Section 2116 of the Education Law, ""hich states: 

n[T]hc records, bool:s 2nd paners 
belon~ing or app~rtaining to the 
office of any officer of a school 
district are hereby declared to be 
the property of such district and 
shall he o~cn for insnection hy 
any qualified voter of the district 
:it all reasortable hours, any such 
voter nay nakc copies thereof." 

The Frcc,lo~:i of Inforn:ition. Lau affects t":-i.e quoted statute 
in several ways. First, all units of iovcrn~cnt nust adhere 
to the regulations pronulgated by the CoPilitte,.; regarJ.ing access. 
Sc-cond, the Con::,ittce has rcsolv:c!d th~t accessible records shall 
be na<le equally ;:ivailable to 11 ar.y 11erson, ""ithout rer,ard to 
status or interest" (se.::: ~ttache<l resolution). Conscqilently, 
if a record in possession of a school district is accessible, it 
should be na.de equally available to any person, rather th[!.n only 
to qualified voters of th0 district. Third, and perhaps nest 
relevant under the circunstances to which you have referred, the 
Freeda□ of Infornation Law proviJes that units of governnent, in 
their discretion, ~:i.y act to prevent an "um,·arrante<l invasion of 
personal privacy." 



Senator Norman J. Levy 
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Section 88(3) states: 

"To prevent an unw:irranted in
vasion of personal privacy 11 the 
co71.r:dttee 0;1 public access to 
records may promulgAte guide
lines for the deletion of 
identifying details f.or specified 
records which are to be na<le 
available. In the e,bsc-nce of 
such guidelines, an agency or 
nunicipality r.:ay delete identi
fying details when it r.a'k:es 
records available. An unwarranted 
invasion of personal privacy in
cludes, but s11all not be limited 
to: 

a. Disclosure of such perso~al 
raattel'S as n;1y have been reported 
in confidence to an agency or 
~unicipality and which are not 
relevant or essential to the 
orCinary \.r'or~"- of the agency or 
municipnlity; 

b. Disclosure of employr.;ent, 
medical, or credit histories or 
p-ersonal references of applicants 
for employnent, except such 
records may be disclosed when the 
applicant has provided a rrritten 
rol~ase pemi tting sucf'~ disclosure; 

c. Disclosure of itc'f".::; involving 
the nedical OY personal records 
of a client or patient in a hospital 
or cedical facility; 

d. The sale or release of lists 
of names and addresses in the 
possession of any asency or ~unici
p~lity if such lists .,uld be used 
for private, con~ercial or fund
raising purposes; 



Senator Norman J~ Levy 
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e. Disclosure of itcns of a 
personal nature when disclos,;.re 
would result in econoDic. or 
pel'sonal hardship to the snb-
j ect p3rty and such records are 
not relevant or essential to the 
ordinary work of the uzeacy or 
mu:1ic ipal i ty." 

Since the Co~nittec has not pro~ulgrrted guidelines regarding 
privacy, the school district has discretion to determine w11at 
constitutes such ~n uffw«rrantcd invasion. Subdivisions "a" through 
"e" above arc r:1erely cx.nRples of unwarranted invasions of privacy. 
Ho·,;iever> they do provide so:nc indication of the intent of the 
Legislature. For exonple~ records of a personal nature nay be 
ldthheld when such records 0 are not releva.at or esse,1tial to the 
ortlin.1ry work of an agency or municipality." Conscqu~ntly, if 
the records are relev::mt to the \;or~: of the school district, it 
;:,.ppea.rs that disclosure -..;ould be favored. Addition::1lly, since 
!sirs. Lokos stated that h0r conccr,1 is not with the names of 
inC.ividual e:::iployecs, but the substa.ice of the in:fornation, the 
school district could provide the records &ftcr having Ucleted the 
identifying details. 

In the situation at. issue, it is possible th::it sor1c of the 
r::cortls n:1y 07 n:1y not be relev.'.1.nt to the vork oi the school 
d.istTict. So~e of the records n,1.y 'be accessible pursuant to other 
provisions 0£ law. For inst:1nce, a traffic infr0.ction docketed 
by a court is- accessible under Section 255 of the Ju<liciary Law. 
As such, denial of a judicial record in possession of a school 
district ..,,-oulci. s!:rve no purpose. 

In n.ny event" it is reef,iphasized that the school district has 
discretion to dcter2inc what constitutes an unwnrranted invasion 
of p:;rson:il privacy. Therefore, a decision to disclose or withhold 
the records in qeestion is within the power of the school district 
officials. 

I hope th:t": I ilave '.:>ecn of so::':! c:.s:;istance. If you would 
like to discuss th(! i:,:ttter -furt'.'tcr, please feel free to contact r.1.e. 

enc. (2) 

Respectfully yours, 

Robert J. Freeman 
Counsel 
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Michael D. Kaufman, Esq. 
MFY Legal Services, Inc. 
CAP Projects 
214 East 2nd Street 
New York, New York 10009 

Dear Mr. Kaufman: 

November 12, 1975 

Thank you for your interest in the Freedom 
of Information Law. 

It is important to note at the outset that 
the authority of the Connnittee is advisory; it has 
no enforcement power. Therefore, the Committee is 
incapable of ordering an agency to act. 

As requested, I am enclosing copies of regul
ations promulgated by the Committee, which have the 
force and effect of law, as well as resolutions 
adopted pursuant to its advisory authority [§88(9) 
(a) (i)]. The regulations should be of substantial 
assistance with regard to the procedural aspects 
of the law and requirements relative to the com
pilation of a subject matter list. 

Because the regulations concern procedural 
rather then substantive requirements of the Law 
[see the Law, §§88 (2), (4) and (9) (a) (ii)], prom
ulgation of any rule specifically directing the 
Appeal Board to provide access to certain records 
would be beyond the scope of the Committee's 
authority. 

Due to the logic and structure of the Law, 
it appears that Mr. Trow's contentions may have merit. 
Section 88(1) provides a right of access to enumerated 
categories of records. Section 88(7) lists categories 
of information to which rights of access do not apply. 
However, there are innumerable kinds of records which 
fall within neither the accessible nor the deniable 
categories of records. 
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The subject of the controversy, the index cards, 
falls into a grey area of records in which the law does 
not specify a right of access. Consequently, due to the 
structure of §88, it appears that records not analogous 
with any of the categories listed in §88(1} may be denied. 

In this regard, pursuant to its duty to recommend 
changes in the Freedom of Information Law, the Committee 
proposed that the logic of the statute be stated differ
ently. In essence, the Committee recommended making all 
records accessible, except those categories of records 
specifically enumerated [see enclosed, S. 5580] as deniable 
records. The proposed bill will be reintroduced during 
the next session of the legislature. 

In my opinion, although the information contained 
on the index cards is reflective of final opinions 
rendered by the Board, the cards are not reflective of 
"final opinions ••. made in the adjudication of cases" 
[§88 (1) (a) l. 

Section 88(1} (d) provides access to "statistical or 
factual tabulations made by or for the agency." as Mr. 
Trow asserted in his letter, the information is neither 
statistical nor factual, but rather is deliberative and 
reflective only of an opinion reached by a staff member. 

Section 88(1) (e) pertains to staff manuals and 
instructions to staff that affect members of the public. 
According to Mr. Trow, with whom I discussed the matter 
on your behalf, his staff has not been instructed to use 
the index cards as a basis for decision-making. 

With regard to the subject matter list, §88(4) 
provides that 

"[E]ach agency ••• shall maintain and 
make available for public inspection 
and copying ••• a current list, 
reasonably detailed, by subject 
matter of any records which shall 
be produced, filed or first kept 
or promulgated after the effective 
date of this article. Such list 
may also provide identifying infor
mation as to any records in the 
possession of the agency •.• on or 
before the effective date of this 
article." 
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The Law does not require that the subject matter list be 
a compilation of every record an agency has in its 
possession; rather, it is a list of the subjects or file 
categories under which records are kept. Also, the list 
should be compiled and maintained in sufficient detail to 
permit the person seeking access to identify the file 
category of the record sought. Very simply, a person 
who is seeking a particular kind of record should be able 
to discover the category of records within which the 
particular record is filed after having perused the list. 

I would also like to point out that while §88(4) 
requires that the list be made available for public 
inspection and copying, and that the list must make 
reference to all categories of records in possession of 
an agency, not all of the records referred to in the list 
are accessible. For example, although the list must 
include reference to records exempt from disclosure by 
statute and investigatory materials, those records need 
not be made available. 

To reiterate, the Law requires that the Subject 
matter list be "reasonably detailed. 11 The requirements 
of this standard have not yet been outlined judicially. 
While it is possible that a court might require that 
final opinions issued by the Board must be indexed, it is 
also possible that a court could find that the final 
opinions as a whole constitute a category within the list, 
and need not be indexed in greater detail. 

As stated earlier, the authority of the Committee 
is advisory. Due to the lack of clarity regarding the 
requirements imposed by the Law with respect to the 
subject matter list, ·it would be inappropriate to recommend 
that the Board is acting in contravention of the Law. Such 
a finding can only be made judicially. 

I hope that I have been of some assistance. Should 
any further questions arise, please feel free to contact me. 

enc. (2) 

cc: Irving Trow, Esq. 
New York State Department 
of Labor 

Sincerely, 

Robert J. Freeman 
Counsel 
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Mr. John R. Dalton 
  

 

Dear Mr. Dalton: 

November 12, 1975 

As discussed in our telephone conversation of November 3, 
the Freedom of Information L3w grants the right to inspect and 
copy minutes of meetings of a volunteer fire company. 

Pursuant to Section 1401.S of the regulations adopted by 
the Committee on Public Access to Records 

11 (a) F.ach agency and ·municipality 
shall accept requests for public 
access to records and produce records 
during all hours they are regularly 
open for business. 

(b) In agencies and municipalities 
which do not have daily regular 
business hours, a written procedure 
shall be established by which a 
person may arrange an appointraent to 
inspect and copy records. Such 
procedures shall include the name, 
position, nd<lress and phone number 
of the party to be contacted for the 
purpose of making an appointment." 

Therefore, if the fire company has regular business hours, you 
may inspect and copy the minutes during those hours. If there 
are no regular business hours, the fire company is obliged to 
provide a procedure whereby an appointnent can be made. 
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I am enclosing copies of the Freedom of Information Law 
and regulations. The regulations should be particularly helpful 
to you, since they deal with the procedural aspects of the Law 
and specify your rights as well as the duties of government. 

I hope that I have been of some assistance. Should any 
further questions arise, please feel free to contact me. 

enc. (2) 

\fornmittee on Public Access 
to Records 

162 Washington Avenue 
Albany, New York 12231 •-••
telephone: (518) 474-2518 

474-2791 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Hs. Mary F. Hart 
To~m Clerk designee 
437 Bedford Road 
Bedford Hills, New York 10507 

Dear Ms. Hart: 

November 13, 1975 

I congratulate you on your recent election victory, 
and I thank you for your interest in complying with the 
Freedom of Information Law. 

I am enclosing a package of materials which should 
prove helpful in effectively implementing and interpreting 
the Freedom of Information Law. With regard to your in
quiry concerning the subject matter list, the list itself 
is not compiled by the Co~rnittee; rather, it must be compiled 
by agencies and municipalities. References to the subject 
matter list can be found in the Law [Section 88(4)], the 
regulations [Sections 1401.2 and 6] and in the enclosed 
speech [pages 10 and 23-24]. 

I hope that I have been of sorae assistance. Should any 
further questions arise, please feel free to contact me. 

enc. 

Committee on Public Access 
to Records 

162 Washington Avenue 
Albany, New York 12231 
telephone: (518) 474-2518 

474-2791 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 



Mr. Thomas Alden Bass 
 

 

Dear Mr. Bass: 

Nove~ber 17, 1975 

Your letter of November S, 1975 addressed to the 
Attorney General has been forwarded to the Committee 
on Public Access to Records, which is responsible for 
advising with respect to New York's Freedom of Infor
mation Law. 

Since the Coramittee is not a repository of records, 
it is impossible for this office to provide copies of 
the information sought. I suggest that you request the 
information directly from the agencies in possession of 
the records. For example, an inquiry concerning an 
arrest or a traffic infraction should be addressed to the 
police department which made the arrest. In making your 
request, it is advised that you provide as much identifying 
information as possible, such as dates, charges, locations 
and descriptions of the incidents. 

With regard to the Privacy Act of 1974, that statute 
pertains only to federal agencies; records in possession 
of state governments are not within the scope of the Act. 
Therefore, I recomri.end that you contact the federal agencies 
which you feel have records pertaining to you in their 
possession. 

I regret that I cannot be of greater assistance. 
Should any further questions arise regarding the Preedom 
of Information Law, please feel free to contact me. 

cc: Office of the Solicitor General 

RJF/sd 

Very truly yours, 

Robert J. Freeman 
Counsel 



November 17, 1975 

Mr. William D. Cabin, Executive Secretary 
to the Board of Public Disclosure 

Robert J. Freeman 

Public Disclosure and Freedom of Infomatlon: 
William E. Kenn et al. v. Brendan T. B rne, et al.; 

1.am ~ unter 1 et a. v. ~yo :ew or et .a. 

Rights of public access granted by New Jersey nnd 
New York City Law are far broader than those granted by the 
Freedom of Information Law. Unlike the Freedom of Infor
mation Law, neither the New Jersey nor the New York City 
provisions classify the categories of records which must be 
~ade available to the public. Instead, the two provisions 
[N.J.S.A. 47: 1 A•l et seq.; New York City Charter, Sections 
1113, 1114] essentially provide that all records in possession 
of an agency shall be open to the public. Additionally, 
the Freedom of Infornation Law permits an agency to withhold 
information which if disclosed would constitute an "unwarranted 
invasion of personal privacy" [Section 88(3)]. Moreover, 
as discussed in the advisory opinion written at the request 
of the Board of Public Disclosure (letter to Judge Desmond, 
July 15, 1975), it appears that little information in 
possession of the Board would be accessible under the Freedom 
of Information Law. 

In contrast, neither the ~ew Jersey Executive Order 
(Executive Order No. 15) nor the New York City Law (Local 
Law No. 1, 1975) contains procedureg to challenge public 
disclosure, nor do the relevant public access laws enable 
the custodian of the records to protect against invasion of 
privacy. Furthermore, due to the breadth of the access 
laws in New Jersey and New York City, virtually any records 
automatically become available to the public when they come 
into possession of government~ 

~ackground of the Kenny case 

On January 7, 1975, Governor Brendan Byrne promulgated 
Executive Order No. 1S which required the heads of depart• 
ments, the assistant or deputy heads of departments and 
the heads and assistant heads of divisions of departments 
in the Executive branch to file financial disclosure state• 
ments with the Governor, the Executive Com.Mission on 
Ethical Standards and the Attorney General. The official3 
affected by the order were required to list certain infor· 
mation concerning themselves and their spouses, including 
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all assets and liabilities, sources of income (except gifts 
of under $1,000 from relatives), any occupation, trade, 
business or profession in which the officials are engaged 
which is subject to licensing or regulation by a state 
agency, and any position held with any comi~ercial entity 
doing business with or licensed, regulated or inspected by 
a State agency. 

After approval by the Executive Commission, a copy of 
the statement is filed with the Secretary of State for 
public inspection and copying pursuant to New Jersey's 
"Right to Know Law" [N.J.S.A. 47: lA-1 et~.). A willful 
failure to comply with the Order constitutes cause for re
moval from office. 

The plaintiffs were state employees who were required 
to file financial disclosure statements pursuant to the 
Executive Order. 

Issues Raised by Plaintiffs 

1. Was the Order promulgated in excess of the authority 
of the Governor under the New Jersey Constitution? 

2. Is the Order overbroad and does it deny plaintiffs 
equal protection? 

3. Does the Order unconstitutionally deprive plaintiffs 
of their right to privacy? 

Findings of the Court 

1. The Governor had the authority to promulgate the 
Order. Having been vested with the executive power of 
the State (New Jersey Constitution, Article 5, 
Section 1, Paragraph 1), he is responsible for ad
ministration of the executive branch, and all officers, 
employees, departments and bodies within that branch 
(Article S, Section 4, Paragraph 2). Further, it is 
his responsibility to ntake care that the laws be 
faithfully executed" (Article 5, Section 1, Paragraph 
11). The court found that the executive order was 
constitutionally valid since the powers invoked were 
appropriate and the Order affected officials of 
o~ly the executive branch. 

2. The Order does not deny plaintiffs the constitutional 
right of equal protection. 
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"The equal protection clause of the 
Fourteenth Amendment secures equality 
of right by forbidding arbitrary 
discrimination between persons similarly 
circumstanced .•• 

"The equal protection clause does not 
remove the power to classify, but 
admits of the exercise of a wide scope 
of discretion. Plaintiffs herein who 
assail the classification must carry 
the burden of showing that it does 
not rest upon any reasonable basis, but 
is essentially arbitrary. The distincp 
tion here is simply that Plaintiffs 
and those other "Public Officers" covered 
by the Executive Order occupy the highest 
offices in the executive branch and 
therefore occupy positions of greatest 
influence in the governmental decision
making process and most subject to 
conflicts of interest." 

Stating that the order was consistent with the 
"hierarchical structure of state governr.,ent", the 
court upheld the constitutionality of the classification. 

3. Plaintiffs must bear the burden of proof in asserting 
the constitutional right of privacy. Clearly, much 
of the information submitted pursuant to the order 
is currently available for public inspection and 
copying. Therefore, Plaintiffs may assert that dis
closure of those portions of the statement which may 
be "uniquely personal 11 and "totally unrelated to 
public employment" would be violative of their right 
of privacy. Claims of public officers would of 
necessity be required to be decided on a case by 
case basis. 

The New Jersey Right to Know Law 

In relevant part, the New Jersey Right to ~1ow Law pro
vides: 

"[E]xcept as otherwise provided in this 
act or by any other statute, resolution 
of either or both houses of the Legis
lature, executive order of the Governor, 
rule of court, any Federal law regu
lation or order, or by any regulation 
nromulvated undeT the Ruthori~v of any 
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statute or executive order of the Gover
nor, all records which are required to 
be made, maintained or kept on file by 
any board, body, agency, department, 
commission or official of the state or 
of any political subdivision thereof or 
by any public board, body, commission 
or authority created pursuant to law by 
the State or any of its political sub
divisions, or by any official acting 
for or on behalf thereof (each of which 
is hereinafter referred to as the 'custodian' 
thereof) shall, for the purposes of this 
act, be deeli\ed to be public records" 
(Section 47: lA-2). 

11 Notwithstanding the provisions of this 
act, where it shall appear that the record 
or records which are sought to be examined 
shall pertain to an investigation in pro
gress by any such body, agency, commission, 
board, authority or official, the right 
of examination herein provided for may 
be denied if the inspection, copying or 
publication of such record or records 
shall be inimical to the public interest; 
provided, however, that this provision 
shall not be construed to prohibit any 
such body, agency, commission, board, 
authority or official from opening such 
record or records for public examination 
if not otherwise prohibited by law" 
(Section 47: lA-3). 

Since the Executive Order required that the financial 
statements be filed, the statements became accessible pursuant 
to the Right to Know Law. Due to the lack of exemptions from 
disclosure, except that described by Section 47: lA-3, plain
tiffs were forced to resort to constitutional objections to 
argue against disclosure. 

Background of the Hunter Case 

Local Law No. 1 was passed by the City Council on 
December 17, 1974 and signed into law by the Mayor on 
January B; 1975. 



Mr. William D. Cabin 
November 17, 1975 
Page -5-

The provision requires that all elected officials, 
candidates for office, rnajor appointed officials and all 
City employees earning $25,000 or more per year must file 
annual reports with the City Clerk declarinR income and 
financial interests. Information that rnust be submitted 
consists of various items, including capital gains from a 
single source of $1,000 or more, reimbursernent for ex
penditures of $1,000 or more, honoraria of $500 or more, 
gifts aggregating $500 or more from any sin~le source 1 each 
trust or other fiduciary relation in which the enployee or 
spouse holds a beneficial interest of $20,000 or more, and 
the identity and source of each of the foregoing must be 
reported in detail. 

The reports must be submitted to the City Clerk, who 
is obliged to make them available to the public in toto 
pursuant to Sections 1113 and 1114 of the City Cnarter. 

Issues Raised by Plaintiffs 

1. Does the Local Law unconstitutionally infringe upon 
plaintiffs' right of privacy? 

2. Does the order have a "chilling effect'' on plaintiffs 
regarding exercise of rights of association, belief 
and expression? 

3. Is the Local Law unconstitutionally vague and 
ambiguous? 

4. Is the Local Law unconstitutional by establishing a 
presurnption that all plaintiffs must disclose the 
financial information required by the Law and that 
such disclosures must be made publicly available 
without establishing procedures whereby plaintiffs 
can challenge these presunptions in individual 
cases? 

S. Does the Local Law violate the Equal Protection Clause 
of the Constitution? Is there a rational basis for 
distinguishing employees earning more than $25,000 
from those earning less? 

Rights of Access Granted by the New York City Charter. 

Secti~n 1113 of the New York City Charter provides: 

"[T]he heads of all adr.iinistrations 
and departments, except the police 
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and law departments, and the chiefs 
of each and every division or bureau 
thereof and all borough presidents, 
shall with reasonable promptness, 
furnish to any taxpayer desiring the 
same, a true and certified copy of 
any book, account or paper kept by 
such administration, department, 
bureau or officer, or such part 
thereof as may be demanded ... The 
provisions of this section shall 
not apply to any papers prepared by 
or for the comptroller for use in 
any proceeding to adjust or pay a 
claim against the city or any agency 
or by or for counsel for use in 
actions or proceedings to which the 
city, or any agency is a party or 
for use in any investigation author
ized by this charter.u 

Similarly, Section 1114 of the Charter in relevant part provides: 

"[A]ll books, accounts and papers in 
the office of any borough president 
or any division or bureau thereof, 
or in any city adr.dnistration or any 
department or any division or bureau 
thereof, except the police and law 
department, shall at all times be 
open to the inspection of any taxpayer .• ," 

Consequently, information suhMitted pursuant to Local Law 
No. 1 and filed with the City Clerk immediately becomes avail
able to the public, Since there are no applicable exemptions 
from disclosure contained in the Charter provisions relative 
to financial information submitted pursuant to the Local Law, 
all of the infoTI1ation is accessible. 

The Freedom of Information Law 

Rights of access granted by the New Jersey and New York 
City provisions are far broader than rights granted under the 
Freedom of Information Law (hereafter "the Law"). Both of the 
former laws essentially provide that all records are available 
for public inspection and copying. unless exempted from dis
closure. The Law, in contrast, lists several categories of 
records which must be made available [Section 88(1)], as well 
as four categories of records to which rights of access do not 
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apply [Section 88(7)]. Therefore, if a record is not analogous 
to any of the enumerated categories of accessible records, 
there is no right of access. It is enphasized, however, thnt 
the statute is permissive; unless prohibited by some provision 
of law, an agency may grant access to any record. Nevertheless, 
if there is no right of access, the record need not be disclosed. 

It is important to point out, that, in rny opinion, the 
preceding paragraph appropriately delineates the scope of rights 
of access granted by the Law. However, it is possible that a 
court could arrive at a different conclusion. In a recent 
lower court case (Supreme Court, flonroe County), the court found 
that the only restrictions imposed by the Law regarding public 
access to records are those prescribed by Section 88(7) [Burke 
v. Yudelson, 368 NYS 2d 779, 783 (1975)]. 

Of some relevance is the fact that the £urke decision 
dealt with records in possession of a municipality. In this 
regard, Section 88(1)(i) of the Law provides access to: 

"nny other files, records, papers 
or documents required by any other 
provision of law to be made avail
able for public inspection and 
copying ... 

One such provision of law is Section 51 of the General 'Municipal 
Law, which provides access to: 

"(A] 11 ·books of minutes, entry or 
account, and the books, bills, 
vouchers, checks, contracts or 
other papers connected with or 
used or filed in the office of, 
or with any officer, board or 
corn.mission acting for or on be· 
half of any county, town, village 
or municipal corporation in this 
state .•• 11 

Since ' statutory rights of access granted by other provisions of 
law are preserved by the Freedom of Information Law [Section 
88(1)(i) and (10)], virtually all records in possession of a 
municipality are available to the public. There is however, 
no similarly broad provision of law regarding rights of access 
pertaining to state agencies. Consequently, rights of access 
to municipal records are greater than rights of access to state 
agency records. The court in Burke made no specific distinction 
as to the custodian of records. Therefore, conjecture as to 
judicial interpretation by higher state courts of the scope of 
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rights of access granted by the Law remains questionable. How~ 
ever, a close study of the Law in conjunction with other access 
provisions leads to the conclusion that rights of access to 
records of state agencies are restricted to the categories 
enuraerated in Section 88(1). 

In addition, the Law, unlike the New Jersey and New York 
City provisions, enables agencies to "delete identifying details,. 
[Section 88(3)] or otherwise withhold information [Section 88 
(7)(c)] when in their judgment disclosure would constitute an 
"unwarranted invasion of personal privacy." 

With regard to Executive Order No. 10, as stated in response 
to Judge Desmond's inquiry, it appears clear that the Board of 
Public Disclosure is an "agency" as defined by the Law [Section 
87(1)], but it is unclear whether nost records in possession of 
the Board are analogous to any of the categories of accessible 
records as reflected in Section 88(1). 

Records now in possession of the Board may be somewhat 
different from those when the letter was written to Judge Desraond. 
The information contained in the Board's press release (November 
7) refers to creation of records by the Board. However, the 
direction of the Board is consistent with the Law. The release 
(p. 7) states that 

"[T)he statements open to the 
public will contain .•• a listing 
of all sources of assets and 
liabilities." 

As such, the Board will compile records containing factual 
tabulations, which are accessible under the Law [Section 88(l)(d)]. 

In addition to differences regarding access to records, 
Executive Order No. 10 contains unique provisions in comparison 
to the New Jersey Order and the New York City Local Law. The 
Executive Order provides an administrative procedure whereby 
individuals submitting statements to the Board may request 
deletions of items "of a highly personal nature" which do not 
11 in any way relate to the duties of the position" or create an 
"actual or potential conflict of interest." Notwithstanding 
this procedure and the specific authority granted, the Board 
could delete identifying details to protect against unwarranted 
invasions of privacy pursuant to Section 88(3) of the Law when 
making records available. 

In the Kenny decision, the court implied a right to an 
administrative hearing before the Commission on Ethical Standards 
to determine whether a particular item should be withheld from 
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public view. Under the New York City Local Law, there is no 
procedure providing administrative review. 

In sum, there are several ingredients which contribute to 
the dissimilarity between the ~ew Jersey and New York City 
disputes and potential disputes arisin~ in New York. First, rights 
of access are less substantial under the Freedom of Information 
Law; additionally, the inmediacy and totality of public access 
granted pursuant to New Jersey and New York City provisions is 
lacking under the state law. Second, even if the information 
were accessible under the Law, the Board could protect privacy 
through Section 88(3). Third, the Executive Order provides a 
review procedure lacking in the other provisions. Fourth, the 
Board has the authority to adopt procedures concerning privacy 
as well as disclosure of information to the public. 

Constitutional Issues 

If the constitutional arguments raised in Kenny are raised 
in New York, it is likely that their determination would be 
similar to the findings in the New Jersey decision. 

In New York, as in New Jersey, the Governor is directed by 
the Constitution to "take care that the laws are faithfully 
executed'' [Article 4, §3]. With regard to the Executive Order, 
the Board was established in part to execute Sections 73 and 74 
of the Public Officers Law, which deal with conflicts of interest. 
There appears to be no question as to the constitutional authority 
to act in this manner. 

Relative to the other constitutional issues raised, since 
the determinations in Kenny were based largely upon federal 
precedents, it is probable that the results would be the sarae 
if the issues are raised before New York courts. 

The Local Law at issue in the Hunter case may be distinguished 
from the executive orders. Executive Order No. 10 pertains to 
specific categories of employees within the Executive branch, and 
makes specific reference to individuals in policy-naking positions, 
while the Local Law pertains to all employees earning in excess 
of a certain figure per year. As stated in Plaintiffs' brief, 
the monetary dividing line indicates nothing of the level of an 
individual's responsibility in City government. As such, in my 
opinion, there may be a valid question of equal protection under 
the Constitution. 
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November 18, 1975 

Mr. James T. Rochford 
Counsel 
Rockville Centre Housing Authority 
166 North Centre Avenue 
Rockville Centre, New York 11570 

Dear Mr. Rochford: 

Thank you for your interest in complying with the Freedom 
of Information Law and for forwarding a copy of the Authority's 
regulations governing access to records. Having reviewed the 
regulations, the following modifications are recomr.lended: 

Section 1 

The list of accessible records in the Authority regu
lations includes seven of the nine categories of records 
made available under Section 88(1) of the Freedom of lnfor
nation Law. While omission of Section 88(1)(f) of the Law 
pertaining to police blotters and booking records is reasonable, 
Authority regulations should reflect the availability of 
payroll information to any person pursuant to Section SS(l)(g) 
of the Law and Section 1401.3 of the Committee regulations. 
In the case of payroll information, case law established a 
right of public access prior to the enactment of the Freedom 
of Information Law. In Winston v. Manga2,, the court held 
that: 

"The names and pay scales of 
employees, both temporary and 
permanent, are matters of public 
record and represent iCTportant 
fiscal as well as operational 
information. The identity of 
the employees and their salaries 
are vital statistics kept in 
the proper recordation of de
partmental functioning and are 
the primary sources of protection 
against employment favortism. 
They are subject therefore to 
inspection" (338 NYS 2d 656, 
662 (1973)]. 
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With regard to payroll information, both the Freedom of 
Information Law and Committee regulations provide that an 
itemized record shall be kept setting forth name, address, 
title and salary of every officer or employee of an agency, 
except in the case of law enforcement officials. Since Section 
88(l)(g) of the Law does not specify which address, home or 
business, shall be made available, you may in your discretion 
furnish either. If in your judgment disclosure of employee's 
home addresses would constitute an "unwarranted invasion of 
personal privacy11 (see Section 88(3) of the LawJ, the business 
address may be provided. 

Authority regulations provide for a subject matter index 
listing "any records which are to be produced.'' However, 
Section 88(4) of the Preedom of Information Law directs agencies 
to compile a list by subject matter of "any records which 
shall be produced, filed or first kept or promulgated after 
September 1, 1974." Without reference in the index to all 
authority records, the ability to seek records as well as the 
right to appeal a denial of access would be constructively 
abridged. 

Section Z(a) and (c) 

Authority regulations provide that a "reasonable time be 
allowed" for location, copying and delivery of records and 
that records shall be produced "as promptly as possible." 
Although this standard may be in compliance in most instances, 
it is noted that Committee regulations state that records must 
be produced promptly and no longer than five days after a re
quest is made, except under extraordinary circumstances. In 
such circumstances, the request must be acknowledged in 
writing, stating the reason for the delay and estimating the 
date when a reply will be made [Conmittee regulations, Section 
1401.6(a) and (b)], 

Section 3 

Subparagraph (b) provides that the fee for copies of over
size pages shall be "determined on application." Committee 
regulations provide that the fees for copies of records exceeding 
8 1/2 by 14 inches 

"shall not exceed the actual 
copying cost which is the average 
unit cost for copying a record, 
excluding fixed costs of the 
agency such as operator salarie~' 
[Section 1401.8(3)). 
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Subparagraph (c) imposes a fee of one dollar per page for 
certification. Unless such fee was established by law or regu
lation prior to September 1, 1974, it is violative of Committee 
regulations [Section 1401.S(a)]. If no fee for certification 
was established before the effective date of the Freedom of 
Information Law, certification must be provided free of charge. 

Other Recommendations 

A records access officer, designated by name or job title 
and business address, should be appointed to coordinate agency 
response to requests for access to records [Com.~ittee regulations, 
Section 1401.2(a)] and to assure that agency personnel carry 
out the duties listed in Section 1401.Z(b) of Committee regulations. 
A fiscal officer charged with certifying the payroll and respond
ing to requests for itemized payroll information should be 
designated by name or job title and business address [Committee 
regulations, Section 1401.3], 

Authority regulations should establish procedures regarding 
denial of access and appeals. Denial of access must be in 
writing advising the person denied of his right to appeal and to 
when an appeal may be directed. A person, persons, or body 
designated by business address and business telephone number as 
well as by name or job title, must be authorized to hear appeals. 
The appeals unit must inform the appellant in writing of its 
decision within seven business days of receipt of the appeal 
[Conmittee regulations, Section 1401.7). 

Committee regulations also prescribe a requirement for 
public notice. A listing of records access officer, fiscal 
officer and appeals unit as well as the locations in which 
records can be seen or copied, should be posted everywhere records 
are kept [Committee regulations, Section 1401.9). 

I am enclosing a copy of model regulations which I believe 
will be raost halpful in ensuring compliance with the Freedom of 
Information Law. 

I hope that I have been of some assistance. Should any 
questions arise, please feel free to contact me. 

enc. 

IUF/srl 
' .,, 

Very truly yours, 

Robert J. Freeman 
Counsel 



Mr. Stanley P. Bratek 
Steering Col!:;:nittee HeJTJ.ber 
Land Use Inpact Study Group 
39 Van Pcyna Avenue 
Hamburg, New York 14075 

Dear Nr. Bratek: 

November 20, 1975 

Thank you for your interest in the Freedom of Infor
ma.tion Law. 

As I understand the facts stated in your letter, you 
have been unsuccessful in obtaining records in possession 
of the Tmm of Hamburg regarding payments made to a con
sulting firm and a report prepared by the firn for the use 
of the Town. 

The Freedon of Infornation Law provides a right of 
access to several categories of records. Hith respect to 
~unicipalities, such as the Town of Hambur~, perhaps most 
inportant is Section 88(1)(i), ~hich grants access to: 

t1any other files, records, papers or 
documents required by any other pro
vision of law to be made available 
for public inspection and copying: .. " 

One such provision of law is Section 51 of the General 
Municipal Law, which provides access to: 

"[A]ll books of minutes, entry or 
account~ and the books, bills, vouchers, 
checks, contracts or papers connected 
~1th or used or filed in the office of, 
or with any officer, board or co;:ir.iission 
acting for or on behalf of any county. 
town, village or raunicipal corporation 
in this state ••• '' 
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Consequently. virtually all "papers connected with or used 
or filod 0 in the office of a municipality are accessible to 
tho public. For exaople, the provision quoted above makes 
specific reference to nbills. vouchcTs and checks. 0 There
fore. you have a right to inspect and copy any records of 
expenses incurred by the Town regarding work performed by 
the consulting firm. 

Judici~l docisio~s. however, have to so~e extent re
stricted the breadth of public rights of access to Section 
Sl of the General }iunicipa.l Law,. It appears that some of 
the principles enunciated by the courts ~ay be of relevance 
with r~gard to the study and the report in question. 

Apparently, the Town Clerk has indicated that the study 
has not yet been conplated. In this regard, the courts have 
stated that in some instances, records relnting to an in
cotlplete tr.:,.nsaction need not be c:1de publicly available if 
disclosure would result in detrir.ient to the public interest 
[Sorle v, Clerk Villa~e of Rockville Centre, 30 A.D, 822 
( • ore ore, t no etrir.ent tote public interest 
would result by disclosing tho inco:,;,lcted study, it should 
be nade available.. In tho case cited above,, t'he court also 
stated th:it the records nust be nade available when the 
transaction to which the records relate has be~n cowpleted. 

Without greater knowledge of the records in question, 
it vould be inappropriate to coajecture whether disclosure 
of the study l.n an incoo,plete stag~ \.'ould in £net be detri
mental to the public interest~ In any event, the stqte's 
highest court has stated that such a detemination can only 
be made judicially and that the unit of government asserting 
that records s:tould be confidential nust prove t1,at disclos•Jre 
would be detrioental to the public interest {Cir'1le v. 80 Pine 
~treet ~orp., 35 NY 2d lll (1974)). 

It is also possible that portions of tho report should 
be TJado available. Although the consulting fi~ r:ay not have 
provided the Town with its final recon~endations, it may have 
provided statistical or factual n3terials compiled thus far. 
The Ln:w provides a right of access to 0 statistical or factual 
tabulations made by or for the a~ency" [Section S3(l)(d)J. 
To tbe e~tent that such infornation could not pro,erly be 
dee~ed confidential or privileged. it should be nade avail~ 
able, 
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Moving to another area, enclosed with you?' letter is a. 
response made by the To'WTl Clerk, requesting th3t, ns a pre
requisite to providing access, you are to furnish the To\m 
Board with the nal!l.es of ne~bers of your cor..aittee and a 
certified copy of a committee resolution requesting the in
formation. 

In cy opinion, failure to provide the information to 
the Clerk vould not be a valid reason for denial of access. 
First, the Committee on Public Access to Records has resolved 
that 

"infonnation accessible under the 
Freedom of Information Law shall 
be made equally accessible to any 
person, without regard to status 
Ot' interest" [see enclosed reso
lution]. 

Since records I!lust be made available to "any person"• neither 
the name or nn individual seeking access nor the names of 
nembers of your coi:'!r.'littee have any relevance pertaining to a 
decision to grant or deny access. Second, a certified CO?Y 
of a request is unnecessary. Co~mittee regulations, which 
have the fot'ce and effect of law throughout the state, provide 
that a request may be "oral or in writingn [see enclosed 
Regulations, Section 1401.6(a)]. Therefore, nlthough an 
agency may requit'e that n request be nade in writing, anything 
written that is reflective of "identifiable records" [see 
Freedoa of Infornation Law, Section 88(6)] should suffice. 

The regulations promulgated by the Co~~ittee are reflective 
of the procedural aspects of the Law. They should be ~ost 
helpful to you in describing your rights as well as the duties 
o:f governnent. 

I hope that I have been of so~e assistance. Should any 
further questions arise, please feel free to contact me. 

cc: Henry O. Leyh, To><n Clerk 
Town of Ha!:!burg 
To><n Hall 
S-6100 South Park Avenue 
llanburg, New York 14075 

Very truly yours, 

Robert J. Freeman 
Counsel 
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!3.u 1:0;:1 ·c,J. G::i ~?::-:u ti ~-I;.1. ---:-:::i:.~o!l 

Yonr letter of "'::,T:,:r:,0er 11 ~1 d,J2~e,-; s sJ to ~-:ec.ret.2 ry o .C: 

f", t:,1te Cuor.·.o ha,; be.<m .fc :=- :-j:n· 3e.-::l to the -Cc-.r:L:i:.ee en Pub lie 

Gn y,:nn.-- be;-i.:;i 1:f ~ I :1.:;ve contac'i:G·.1 the C01:-po:-a ~:Lon ,lP.·J 
c:t.a.te I?..eco:r.Js DiviGic-n of the r~ef.'artr:ent of St.ate. Th~ 
:Jiv1.rd.cn in:501.-r~~-.:l Ge ~t1Jt i;;: h~1s no le:-:-:.::11 d0c1-1.:-:::ents ln it:: 

• , • • r-- t' . ' t ' ' t " . . 1 1 ..,.. i -r;:::i::sess1.on per-c:11.n.1.n~; ~O ~12 :,a c•'t o· .. ,r::::- ·.,,L;le 2!1·- i;.·~c~ 
>, c:cie.ty of r-:::e;.1 
e:;.i r: ten ce of ,'J 

~•c'i1nsylvani.s." 

Yo .:t:.. 
Ila !a tc:1 

',''.1e r""' J.• <" 1-, 0 ",:..:.·,--c•,-- -'l ··-c,• -,.,,.r.i r, (- '" tl,,~ _,_ - ·- u ,. ... ~ ..... "..,/ - ' ..... ... .... L· IT ~ u .a.. L j ,f- ••• 

'l'c .,'er Bible ~ln•J ':i:.-::ict ''ociet:y of 

It is orob:1~}1e t:Lit in H2;,1 Yo·t:: che ::'ocicty in quei~tinn 
·.1:.? s · f i 1 ed its c e r-t: if :Lc2 te cf i nco r-p o::r.; ti on pui:-r,u;:i.n t to th,2 
·:;.eligious Co;:por:J. tirrns L~ .-.1 • Ser:tion 3 o ~ t1K! t C~1apt€r. 
orovides that t~~ ce~tificate of inco~por7tion ~hall be: 

I' :1 d . ..., , . ' . ' t' r-cco:::,1e,.. 1.n L.,le councy 1..n ':J,11.cn ,1e 
1;:>:in(~ip::11 o~.Zice or pl~ce of ·,1or 0?:1ip 
0£ !3:ii-:i corucr-.:ition i;-; or is intcn-leJ 
to be --:--5. ttL, te..;, ~;nJ s !u 11 h0 fi lc.J 2n j 
rcco:- JcJ in t:1c of fi.cc of t·a-~ clc-:-i::. of 
s □ id c:ounty.n 

Therefore, if yt1u 11.J.VC 1.-::no.1le1c::;e of th2 cocuty in -:.;"tich ::·~w 
::' ociety 1 s or-incioal office or pl3.ce of ~10rG!1ip i:-; locotc.i, 

' • 1 t 1 I • t' t . . 4 • ... .c • t • you r: . .-~:~y oe ,;1., e --o c,) ..:;: 2.n ;1e cer 1...::1.c::i t..e o .L 1..nco l:."'!J or" ·1.cn 
,.. 1 ' 1' ,.. 1 • F• ~ • n ' i: r..::r.:: c: cc;un ty c e-c -~• .... I t ,1e c e!"i:1.. _1.c2 t.e o .c 1.ncorpora ti.en l'l3. s 
not been fileJ with ;; county cle.rk, I sut;_;t':~st t~1at your 
re'J.ues t he c.li ·-cec tc J to the Dena::- tL1en t of :.' td te in 
Pcnnsylv~nia. 
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·.1ith ~C:~Qrd to fin;.mci:Jl rcr:o::--.:b of th~ Sod.cty, tlv3 
?reedc~ of Information La-.1 srAnts right~ of nub:!..ic :Jcce,"os 
to record_, in possession of go•,1ei-PsG.erttal e-ntitie~ ~Ji.thin the 
c: trJ. te 0£ ~:e;? York f see enc lo~;e..-J, ·:/re.6:ior::. a£ I1.1fo:;::.:-;::i cion L,T.1, 
c r,r, ~--f on 3--i 1 -i '\] Con"' :v-t• c.>"1,._lv tha ~ O""j c ........ tla" no 1 "' ' •;; J -~~ ---~- I °'-J..., • ,·.::t:.!~1 t~'-.&. .. l- J t ~1i,c ; ~~. 1-J [ •:l 1... t'.i;..:..•. 

0;Jli33tic-;.i_ to disclose its fin.=:ncLJ 1 re>co:::d.:, to the pt..1 1)1.ic. 

I ~1op8 t:'i.Ht I n;~vc hcE:n of ':",c-::-c ... ~s~:1.::,c:;;nce. Shoul:.1 ·.n•; 
Z\::.rthc--:r qu~stions ari-'.e r2:,:-.c:n:·3.ing t~1e F;.:c2Jcm. of Infer-~'\ tic:n 
I :J ·.1~ please feel fr.:~e. to contact n-:c. 

:'1.J~:t~ 
c _... .. : ~-Icn. Fa. r io E. C-l.lGmo 

Sct~reto "'!'.'y o E (' t.:-1 t8 

Very 

T(CBI::ttT ~J. :-7·!)1. ~::i~-1:.\ i~ 
Cou.1,.[cel 
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Int er pre tat ion of f e(L'! :Cc, l Frcedo1.'il. o £ I n:E orcf-1 t ion r\c t 

The f.:der2l Freedom of lnform.::.1tion Act becnr;.;e effective 
in lS\j 7. Ri';nts o.f access to fed2ral 1ct3211cy r:c:~ccr(!s 2..-;:e snb::tantL~l ly 
lY~· ..,.1 tp~• un~1 r-or f-"he .•;ci- t:~c~ ,~ .... 1.· .,'11·"' 0'" ..., rcn . ., ·.• ryr;.-.-.-'-,-,d pltr~ '! .Cl\•t t·o tr·e _ L-,1... t,;.:, - -~ u-... .. _ 1.-~- •• 1..- 111,.:,..-:..1 .,., J. _:,i-1 -LJ ...._ t..i _ it..:,._..~, !-;, ~ 1-Lt- ..._ L~ -.......;1 ,1, • ~! 

t-~21·1 Yo:.l~ freedo!!l. of Infarr;1a ti.on ! .. o.w. 

In essence, the fe<ler.31 Act p~ovidcs t~,;;1.t ,-111 r-2co:rds arc· 
publicly availQblc except th~se categories of records which are 
sp2c.i.fically enum2rated ,'.ls d:::ni::-1.ole. Rel,~w:mt to t.b.e issues before 
tlw tivision of the Bue.bet, tlw .:\ct IJro·,i.dcs TI:'.) ri .... ht of acces::; to: 

,._1 ... .... 

11 1.· n'-e---..., '""'"'ry - ¥1:':; 1· ntr~-:"' r,-,-,,-,,.,y .,,...,::-,,-0,....,. , 11 r~s L • u 0 -._t..,._. ct., ...... _ <,.A .::.L..._~_...,\,.;i..l'- -~---•.:..:..;, ~'---'-ll.....,.U-.1..o. 

or letters ,-,ilich ~;;o'..llt~ n ,_1t be av.ailaole by 
law to a party other than 2~ a3ancy in 
1 itiga tion t1i th the agency ••• 11 [5 U.S. C. 
552 (b) (5)]. 

Supreme Court Decisions 

1. 11 .::'.:..;::.:;mption 5 incorplirates the priviJ.e.;es ,;.rhich the Goverm::2nt 
enjoys ~nJGr the relcvnnt statutory and case lm~ in the pretrial 
d:tt~covi:!~Y context; ,:.r,.d botb ~-wmption. 5 and the case law uhich 
·i +-- ..; •1co-rpor· 1 I•,..-,,:- c1 ·i "'t.! n.,.1 11.· sh'· b 0 -••"'en n.,...er10c1.' ,-,1.• n-1:-11 ,-.-,nr;y-.-.. ,..,1 ,.:ia _ ,. ..._.,_ _ Ci_._.,;, -·'-' J .. I. ::,'-• , .. ,._ L.W\'.:, ,.,,__ -'- .:> ·-.,t_<.. -•~.,.-..1.l...G . U 

pn:::,::a:ced in -:,rder to ass~ an agency decision-maker. in arriving 
at ~1is deci.si.on, 'Phic.h .:H~e e:~empt f1:om. disclosure, and post:
dec.isional mer.:or,:rn.cla. ~0ti:..:_ng, forth tb~ reasons for an ;:6ency 
c!ecision already oa<.:2, --:;rd.ch are n:>t 11 [:l·~ne~otiation Bo~rd v. 
Gr1.'l,E~c1n Airc:::-::i.ft, L~4 L. Ed. 57, 71 0.975)). 

'' .•• release of the Re3ionol Eonrd's Reports on the theory that 
they express the re~sons for the Bo3rd's decision ~;~uld in those 
cnces in whicl1 the EoarJ h~d ot~er reas~ns for its decisi~n, be 
a E£irr::1nti.vely I!lisle.1.din~" (id. at 7?). 

~. 
17That Con:;r~ss h3d the Goverm;::ent' s e~::ecut:iv2 pr.ivile~3e 

r: ,~2r-ifical 1 v in rnind in ,'.1dory ting 2--E..>motion S is clear.. • The .. .} ' .. 
co~tours of the privilcse in th2 context of this case are less 
clear, but rr:ay be glcane.:i f:rom e:<.pression.s of legislative 
purpo.s2 and prior case lau. The cases uniformly rest the 
privilege on the policy of protectin~ the 'decision making 
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l~ove:::~b,z;r 2L1-, 1 Yl _:; 
Po.:;c 2 

3. 

1) ·-~nc O ,:, ~ e --- .... ~ 0 O\T''" r•1-;no..., t-· ,.. .·,en,.. i·"" <• t • ., n rl ~oc·· 'I~ on {·_1,or1_1.,,..,_·. '· f-",: ........ t ,0,: I" .-~.._ \...1-.J1...) i) u.L ~-""' ~- .._ .L.l. ·-'-L.J,. ..:1 .,::~~- L..._ \,,..-LI • • •, c\.~ 1M • .1... _.:._.,...J 1. _ .:.~l - ...... 

t ,~,~ .c-1 er t { ,.., ,:, ""r1v1.•'"' o··• ·· • or· ·! ;-->1.. "nc- .• " (' ·-·--,.-.r.,-:. •·1 "" tj o~, ~ ~"' ·l G~ "' 1.L ·F:i e,_-_,_ -~ r.:·· -_'r_o·.1 .. ·,• --.J.'-- .... ~- Li _') (.."J ~ .·~..,Y ' l-'--~~-" .... , .. i.:>, Lt::! ,.\.JL-~.:. -a..,.,._,. .,_.,. ~ .i.._,..:i, """•lt.<....!. ~ .... Li;;...:. n .. 

•:.o~;-iprisin6 part of a prccc.:ss by ·ob:i.ch sovern.!nen.t.al decisions 
.._.., ·,gl po 1 ic i,::.s arc £0:...1,:ulr-~ U,ci' • • • 'J.'he po-J.nt plainly mc:1de in th~ 
""'11•·te PP'"'a•-,.-r-- 1··~ t'=t t' 1 ·"' 

1 f-~~n1, c1i·sc·1,. ... 1.•..,n or: 1..-.n-.,,l "n ·l i.,;~ .. ~'!: ... "'-.L·) ,,.,,. - , i;:J i:.:.t 1~-.:.~ ~)_ C.\ _ . ... t i,_ ~ -- ...> .. .!.. -r..;;.;i:;-• ('"11. ( 

.-, .... li"y r., <"'.-t=>r- 1 :r '"J--'t-7i->-Y ,.,,7 ,.,.;..,t :-.,, l•ni .. ,·~ ... ~,,-,,. ,-1 -i.c, '-'~ ·~ ... ss·· -, . · ._, -'-- " " '' '-· _._ ..:, ~- t , ·- J. -··' :, ....... -~d , ., ,_ .. ,_ .... _j_.._.u --- Lae G .... .::ClL • 1.0, .• 

':. . c~-i:e r:,ac:e ;n2.b1.i.::.; ~m.J tb.2t the 'decisions• and policies £01."ri:nlc.ted 
-r, ;-:ii.1lJ be the poDr-ec [!.S -:1 1::2.J ult~.. ~\s lo-;;er courts have p·'.):intcd 

, ·- 11-1-er•" .,,....,_.,,. "'-n,..,, ,,h'·in ,,,:,,-1,_..: •. --.~ .,,,., 1.·t 1'-:-- fur 01,:-i 0 ··no 1'· s~::, 0 .l'C, -11 - u~ '-- t::i • ...,<.;. 0 , . -•••--• ,._ J. Vt::. . .;;; .-_..:, ,.:,, . , ~c.-y .L. 0 -C ~,.e 
- , .-1 -i·s·'"'-.,..,. · 1 "tl1 tl,.., y.,.r -i" 1 ·1n·1 ..,,. , • • ,,. ,,...,,,'j ~ 'd -~ .1 ,l - l. L -.~1:1.~ ,,. l. .1,:.. .~ ,.n.... • • , •: .• 1 ... CH'.> ,,_:, Ls .. I),_ 08 l ..... n an 
·Cl · -- 'l 1 0 '7Ql 1 c ,. r,.-r. t-e, .,. t I [ !,! l 1.1r"" 11 1"> '"0° •·1 c-.,-,,..,:, tea .--.\1 ·:. s "-'1a t tho,... r,. .,-,,h 0 :..-l.-~~ ~ ...:, ...:.0 '.... ·JLl~ _,..,_ J ..... ~ .l~,··• __ ,.,..r. .__:.. ., . ~.1. .. -i_.l.::. v ... ~ LI. ;.L u- n ..... 

· - "' t 11bl • ,..,;,....; .~--- -,'-·i f t' ,.,,.:~ . .., . .,,~r1-Q T"ld - 11 r. ,,,_ r,, .,,i_c p .. _J.c -,J-~-.,,~· .. ,1-n-.L ~.O!l o ~1-_.._.._ .. e(J.•- ...... • y -;;-,e .,_ emp:... .... 
- .... h ~ t ..... .... ,._. · ...... ~ c ,- ,1.wor in.l. a concern r:o.:- appenran,:::es ••• -o ... nc ae,...r:unen1~ o:c 

' ·• \-, ,~ cl 0 c 1' ~ 1• C "-111 '1 'ci:, ,:-,- o'·o,.. c"'"" 0 n . [ 01 r ~ n "t.. S.;,,_n .. -.-,.., • R "'I'.'> hue'•· t~ ...... ·"'- • -~~ -~L _c.L l._ .... 2 ,,_ ..... . .., ... :.:iMi••• ;:,.:_.•.:.,j•:i.. ... .,..1.,~ -'• _.,, - L. ... ~ ~\.v-v ~ ..... 

-!:.: C·:i .. j L;-4 L.Zd. 29, L~7 (1975); er,1p~1.1sis added by tlv; Court]. 

tT···1 • f ' . ; 1 . , . 
~~e importance o · tnis unaer ying po~icy 

2nd agaia ~urin3 lesisldtive analysis a~<l 
:··::e:nption 5: 

'i:a::; echoed a,;.'.lin 
cHscuss:i.ons of 

1 T • d " ' f ... t t :as p0l.nt0 out 1.n tne cor:~ents o · n'lany 
of the agencies that it ,;-;ould be~ inpossi.ble 
to have any frar~ discussion of le~Jl or policy 

/.. • • • •&; ,l I •• n1.a,_ters 1n ur1.ti~1.,g 1..1.: a!. suc,1 ;;r1t1.n6s t;ere 
to be subjected t;-::> public 3crutin7. lt 'ti.:'.13 

ar3ucd, and ~ith merit, that efficiency of 
[;overnrn.en t would be greatly h:11:,.,pered if, ,;Jith 
r23pect to legal and p,:,l:i.cy 1:·,utters, .::11 
government agencies 1-:cre rrcr-1aturely forced to 
'O?,H'ate in o fls:1howl.' ThG co-::Dittee i.s 
convinced of the r..eri.i:s of this ge:neral propo-

·"" • .. "' ... ,t..,t t. ·1· ·tt' SJ.. ..::i..on, out 1.t nzw a~ e-r!:.p :ea to ci~- 1.rrn.. .ne 
exception as narrowly as consistent with 
efficient ;;::,vcrn.r::::e,.1t operation. 1 S. ~ep. 
·?o. S 13, p. 9 ••• 

But th~ privilege t~at ha s been held to attacb to intra
g.cwernr:iental r.1er,:ioranda cle~1rly he.s finite lirni ts, even in 
ci.vil litig.J.tion. In el!ch case, the qu2stL:m t,as whether 
production of the contest.cd document t7ould be in iuri'.'.')U3 to 
~th2 cons:.il t.ntive fnnct:6.'.)ns of g'J~rn1:1e-:1t that t\:~e privile:-;e 
~f nondisclosure protects... Thus •.• n2moranda consisting 
only 0£ car:1piled fnctual 03te:rial contained 5.n deliberative 
meQor~nda 2nd severable fro□ its context ~ould generally be 
available for discovery by private p.1:::-ties in litigation •oith 
-the Government: [Environmental Protection Agency v. Hink, 
410 U.S. 73. 87-RR (1Q7~)· ~rnnh~c~~ ~~~~1 
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0 2xemption- 5 ·was changed [by Coirn.uitte-a prior to its 
e~actment] to substanti2lly its present form. But plainly, 
th2 change cannot be read as sugge.sting that all [emphasis 
added by the C()Ut"t] fac tunl mate;:ial was to be r,~nder-ed 
exer.ipt from compelled disclosure. Con,5ress sensibly discar,!ed 
a wooden exemption that could have meant disclosure of manifestly 
private and confidential policy recorr:rr.endations simplr becm1se 
th~ clocument containing th2m also ha!Jpend to contain factual 
data... It appears to us thet E.:ce,nption 5 contemplates that 
the public's access to internal memorandH ·will be governed by 
tbe same flexible, com;:;.on-sense approach that has long :~overn,zd 
private parties' discovery of such documents involved in 
litigation ui.th government agencies. And, as noted, that 
2pproach extended and continues to extend to the discovery 
of pm:ely factual material appear.ir..g in thase <locunents in a 
form that i.s severable without comTJromisin~ the oriva te 
rc::ininder of the docn .. --nents 11 [id. at 91; emph&Gis mine]. 

11 
••• ['I']he agency may c1cmonstr8te, by surrounding circtur.stances, 

that particular doct.:-ments nre purely advisory and contain no 
sep;-1rable, factual information" [i£. at 93]. 

4. 11The e;{pec tat ion of c1 President to the confidentiality of 
hi~ conversations and correspondence, like the claim of confi
dentiality of judici~l deliberations, for exa8~le, has all th~ 
v.ilue3 to \.,hich we accord C.:efe:cencc for the privacy of all 
citizens and acded to th~se values the necessity £or protection 
of the public interest in candid, objective, and even blunt or 
harsb opinions in presidential decision-making. A President 
2nd those who assist him must be free to explore alternatives 
in th8 process of shaping policies and making declsions and to 
do so in a ·way many ,~·o:ild be um,lilling to express except 
privately" [U.S. v. r!ixon, 42 U.S.L.IJ. 5:?37, 52L,5 (1974)]. 

Other Fe2era1 Court Decisions 

l. 11The basis of !t{emptL:m (5), as of the privile~;e which 
antedc1.ted it, is the free and uninhibited exchange and communi
cation of opinions, ideas and points of vie1:-1 -- a process as 
essential to the \.,ise functioning of big goverrtii\ent &sit is to 
any organized human effort11 [Ackerly v. Ley 1 420 F.2d 1336, 13l~l 
(1969)]. 
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2. 11 'Ihis e:<ernption involved great d2l.ib ··-'rati.on, <lis:_1•',;reer:ic;.,t, ond 
discussion in Co ngrc s s duri. n;; its ,::r.ac trn~ .. 1 t proc c ss. TI po n 
. . f ' . 1 . J • , 1 • +- 11 . J.nspection o tn1.s eg:i.s .ocl t1.ve oac-.(~rou:,, i i,,e ...:u y rec')::n ::.. :e:e 

a f ,1 .. .1..l -;nrl ·Fr"'n1 · e•#cl"an •""Pj:> ,..,~ o·,...1.• 1...,1.· • .._-,s ..... 10~11d ~ '-". IC. ,ll ~_. ·- ".:.I.,._.\. -..._'"'- ar J.
1
:.';J"""~ ...:~ 1·-' l."- vt.t~ \. ...,__.,_ 

be impossible· if all inter.n2l cono,mnic2tions 
were m.:1 de pub 1 ic • 1 hey ( a 3e nc y ,;; i tn2 s .'Jes) 

'd 1 "l • > l' f contenae , anc. ,;nt l m2r1.::, tnat ~cv1ca ·rom 
staff assistants and the exc[l3n';e :if i.deas 
2mong agency personnel would not be completely 
~rank if they were forced 'to opcn1te in n 
r~l.. c:hborCJl I 1.~ ...... -.~,..,o-.1e~ ~ ()'n~, .,,,-n.,.,e•·1~- •") c--; ;"'11-l'"'Y c-c>•-,.,...,...;-..,...,r.., '- • l-~ -- "- \; ...-.i.., ,_ -::;'-'v-.;.-:::~ 1 .. 1, ... L ... \-o ..... :, · - '- CL L....,!. 1, J\.-

always O?erate. effectively if it is requ:lred to 
disclose docw:ients or information Hhi.cb it has 
received or generated befo~e it co~pletes the 
P ..... oce s s O C .,T 1., ..-c·H n ,.. ~ c.,..·1t.,..n,-. t- □~- 1· s "'' L0 r r'>' .., n _ J. .L c: .• w-, ..... ,.J,.. -- <..:.> t...,;,. 1....1-!... ,l..(',-"'" ... -'"'1 l ...._, u 

O_,.,-<>r de ... 1.·,~~ .... n o·- ren-l11 "",_1•on 1 11 r ·rr•n·-~c.,, LI....!.. ._ J '- i,:,j. V .t. ,:~'":! • .i..1.~L . • • • ~-'.. !-.~ .L ...L r-1.l 

t . "l L" !t-l G ~- • 1 11 ~ ..... d t'.\)~ 7r3 ,Rl. 1.ne 2 _,_c,. v. ~u-1.c.l-:., -{- 1· • .: c.:,b, ,) 

(1969)]. 

3. i:ln tl-1e c;_ise at bar this factv.21 vert;t.1s c1eliberative 
distinction is inadequate to resolve the difficult question 
,.;,hether tbe fuc tu2 l s,::r~maries shot-tld b2 ,3:-;e,r:.;J t fro:!! disclosure. 
Th~ difficulty arises because of the nature of the documents. 
) t is agreed tbat the stn.:...,,:ar.-ies are in lnr3e p,-:irt compi.lations 
of facts introduced in evidence at the bearings, and on the 
public r8cord. ?-tontrose c,:,ntencls that such t<1ctual r.,aterials 
~ust be disclosed unJer the prior clecisious discusse2 above. 
L1 contrast, E:Pc\. c ontc:.1•l s that the L.,ere cos.pi 1.n tion 0E .n 
SUJ:i.mary of the evidence on rec01.-d per.for.med by staff ~e,CTbers 
~ h .- ti ' 1 • • " • f 1 . l ' ' • . :i:or t. e use o:c .1e .t\.L,t:!1.n·1stret1.o~ J_!l ·on:11.1 .r1.t1-ng :n _s oe.c1.s1.on 
and final order, is its2lf a part of the internal deliberative 
orocess which should be k2pt confidential and within the agencv. 
i,b:l t wil 1 ·be disclo~::ed h~re if th8 Distri:::.t ... Tud_-_;•?.!' s order is J 

argues the EP.:\., 

2:i::e WJt 
I facts! not yet possessed by l·.ontrose 

Chemical Corpor.Jtion, bu:: rathe1· the judgi:r..ental 
evaluation an<l condensation of more than 10,000 
pages of fucts from ehich the Administrat6r~ 
gained cm overvic,-., of the record in order to 
assist his decision-making. The only new 1 infor
rr:3tion' 1:vhich disclosure of these Sum!Uaries t-muld 
pr.ovide Montrose concerns the mental precess 
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of th2 age.1.cy -- a process which ·Montrose is 
not entltled to probe. 

'ihis Gta t.2:,-1ent by SP.A hits the he-':lrt of the issue here: 
Ca~ 1--;ontrosc use the l OlA to d:tsc:ove:r -...,hat factual information 
the _.:\.dcin:i.s tra t·br-. 1 s a ides cited, d iscard,2<l, co::.,,pared, e:va lun teJ, 
n.i~:-,l.y?.ed to assist the Ad.n'in1.s tra tor in £ormulatin6 bis c.eci.sion '? 

1 .. t ~· , • .. • - " 1 Or tJo,1-a suc.1 a1.sc-::>very 00 .:3n 1.or2~opcr prc-,r-nng o.:i: tne r;::.enta 
. ' ' d . i · f ? r~ · ... ,-,i • , pt.)ccssec ocr.u .. n a dee sion o an 2gency. l,··'1nLrose ._,:lern1.ca.,_ 

(,'.):cporation of LalifornL.J. v. Tr.::1:in, 491 i.'.?d 63, 67-08 (197L~)]. 

":~~p:cobe the srnTILlal:ies of r2c'jrd evid~nce t·muld be the 
~~~~ as probing the decision-~a~inq process itself. To require 
c'.i',closu-re o:: t'.1e surr.dries: t~ould result in pt·.blication of th,~ 
c2-:.r2luation and Bnaly;:;is of the rr.ulti.t:udin::ius facts mac:1e by the 
'' ' • t t t • l ' • t t ,. • ' 1 • • 1 • HL.r.n .. rn.s -r.::i ·or s a1.c..es ::.na 1.n urn s ua.I.ea. --.:JY u.m -in raa z1.n3. 
h · 1 • • • "h ' l . ! • ' f ' '· .. 1.s ccc1.s1.on. 1- etner 12 w21.g .. 1eu t,1e co.:-rc-:!Ct ·clctors > ~,net11eJ: 
~:is juc-9-1•.:mtal sc.::ilc3 ,;-1e·.ce finely adjusted .:-3.nd <lclicc1tcly 

' a· · t · 1·t--· t t · · ~ ~ ~ ·b t· o?e~atea) 1snpp□ 1.n ea i_igan·s ffiay no proDe nis aeL~ era ive 
i ( pr-oc ess u [id. at GS; cmphas i.s rnine]. 

I 
{ I 

11 l-Ihen a su:cn.:1ary of factual material on the public. rec0r~ 
:i.::.. :-ii:-epared by the std.ff of an a::;encv· adr:aini.strator, for his use 
in r:1 . .:1kin-i a co;:-;:x,le:::, decision~ such a su_r;:;r.:.3ry is. part of the 
deliberative P't"0C'23~, and is ex,::i:~1pt frm-.1 disclosure unl1~r 
e:-::en:3tion 5 or FOl.,\ 11 [id. at 71; er:,!)11asis mine}. 

4. 11 
.... [ 0 J u1~ exp,2 ri 1c;nc c ui th the de.:: is ion-on king process lea els 

us to believe th.nt: the 1:12terial in these mcrnorands ·w.as probably 
filtered and refined by the Co!!lmtss1-:Jr.er, wlth the result that 
its ultimi.H:e decision ·o.:1s somethi.1g rc1ore than, or at le:ist 
aifferenc from, the sum of its 'parts.' Consequently, we 
C.:)Eb t that. e:-~ami na t: ion o £ the 1 r,2 r ts 1 wo u 1 d gi. v~ a very 

• - • 'l • • 11 ( c 1 • T\ I t.1ceu.ra te pie ture o t t~2 c.ec 1.s 1..on ~ __ t_er _ ·u1 3 _-ru;, !~C • v. 
i.'c<l•2ra1 Trade Corrmission, 450 F. 2d 6~~3, 700 ( 1971)]. 
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I a?olo,~i~.2 for the ciel:::, i'·l rc!'.l:rnr:di"rv- t.o ynur i"i"~quir:; 
c.nd t)rnnk you once 2.2,.ain for your co·c:;:im.1ed int-2re.st i:.. 
cor'.Jl ying with t;1e Fr.eedc:'1 o:: Infor;·iat:ior.. L~_,:c. 

T112. r:pf.'.stio---i r::iise,1 is ~?~1.::thcr ac.visor:-r ler,c-11 o:linion~. 
~.7~:-itt,~n Ly you, as To~•rn Attorn~y, are ,c\.Cc,:cssibl(::-. ;,indtiJ: t.!1c 
Fre0.,·1o,·: 01: L1;:or'.",at ion Lm,,. Subsidiary to the ce~1t:r.::11 is s ,_tc 
is i:h.'..'! t:1,:;;r a tm-rn attor.12y is cn.r:'.?-;"Q~l in a·:1 attoi.'"71. :!:-•-clie:--it 
relt1tio=is~ti~) with a tm·m board and ot~le.r tow:.1. of:fici2.ls. 

Al ti10:1~_'.'l--1 t1-.2,:e is no s ti'I t~..1tor :r ;•re vis ion s~iE";c.L~ ica l ly 
stc.ti:1'."'" t'!i.2.t ,'.'.!. to~m ,s.ttorncy has a :;;:irivil.:;i.f_-0d r·.:::12:.:Lns'.:1.ip 
wi~:i:1 tO'.iTI officials, case. la~-! b,,.- ir,2-:Jlicatio:1 i:,1lt.!s tho.t j11i_,c1icin.1.l , . . 
attorr,eys do :1ave an attoracy-clie~1t re.L1tioc-1s:ii) 'i.-ilth o:C-::ici.s.ls 
o ': t:tc1 i.:m:.1ic:Lpa li tit:1s by \i~1ich th-:;.y are c_-,:, lo:112 d. }:Qrc1:.::::.--.:li1t v. -
r; ~ -, r, .,,..., t ci ,1 r-, c·-. ,, 1-; lit..,+- ior. A-~,· ·Lni·" t ,.. -, t--: ,,,~ [ 2 \? ··1 ·;-:--,.,--~r::c--)-,-.._. _.__ L, ·''--"• c..TI,_ ~ .• ,,,v... L''-· -L ~ .. :.' J -·'- ... , l, .- .•.•..• --:- • ..:.u (..J..J 

·71 ·,\ 1'·;.;;; . a ., f:l'c~;, 1 7 A 111 ;, i v· ,., a· 'J ') 'i 1 i--, ,:, .l. -\ -·t·-,. --;:; 'L- +- ':--1 -, ' ·,-q .. ; - -; r r" l 1 l C t ',.-·~,;..JJ t '--'--'--'- U - -~. • -•- • ~- < .,,J.t.. ••~ '--• .L'.• ,._, '._ ,.._,_,~ ! .. -''·•. 
- .. "J. 1 • -nncL ::C8:_1ort;:; conta1.111.n3 a- vice prepare:.:. c,y an attorney ot a 

.,re-;.: ·I ort. City 2.r..:en.cv are eJ-:C':'.lDt .fro·:.1 <li.s c lo sme- u--..irs·J.an t to 
th2 attorrv:Jy-clicnt - relqtionsllip c.Sti:!"..:il i.sl,,2.cl hot~:iecn t!,2 2ttor~e~l 
an--1 t11".'! a::::;ency. 

T"':i.is ia the. s.'3.l;_,(?. conclusio:1 t:1nt h~s (,,2.2.n ;:e::1.:;h::-.d :.;'-r :.-fe~,r 
_ YcrL courts !'"o~ also-1t a Cf!ntur7. In 1 S~1'; L.1 :•_lscus~d.:-1_,.-:;· t::,c 
d1.,tics o E t:-:.,:! ::e~-; York City Cor;'lor:>.tio;:-i Counsel, it \-:.:is h~l1.; 
tbA.t: 

n~~e 1.s to furrtis'.:1 to evc.r-1 Je'.)a~t:::::ent a;-;.:i 
offic.2r of t".-12: cit:r 7ove.r{1r:2.,,t such. ad.vice 
--. t ·1 ..... .-::,l a~sj' .-.t-c,•~c--- a'· co·•·1 s~,-1or o,... ,.,, ..... o..-n°·~ :i:.'!.iL ...... ~ .,;._.._ ~_...... '-- ;:::,._ ..,.11...> ,(.J,'L.1. c:.... • ..) ._.1,.,1...L:;.. - ::;..1.~ ..... i£.,...a.,-:.....), 

i::1 or c;.it of court, as r,;1:1 bt~ r~quired by 
s,.tc1., of fice.r or cl,e:J.:lrt,~:".'!:;1t, an.2 the a,__;_vicc2 •..;-hich 
h.:: .;:·ives .•. I rer.;arcJ as oriviler::ed u1~der 
Section 8'35 of ti:1c Code of Civil Proc~C-Ur~. 
:11h1 thz r~spond~:its ar.e -:,.ot bou"'..1.d to disclose: 
it ' [People ex rel. l~.2_s1'.'! e v. Gilo,, 9 ~LY. S. -
2.l;..3, 24!+ (13;}9)] . ----
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i.'1ore recently Rnd under sir'.lilar circu_,1.st:1;,cQs, it -.;•?as 
'hc·ld that a coui1ty a.:1:orr.ey: 

"was follm,1ing his duty to t~Hi. I:aard 2.s its counsel 
(Cou.ity Law, 5 srJa; I'eoT1lC ex rl.'.!l. Updyk~ v. Gilon, 
Sup. , 9 "::i. Y. S. 2l~3) a,-,.<l·, as a 1 a•,1:,er ( Cano:1s of -~ 
I'rofes sio;.1a.l Et~'l.ics, Car-.on 15, Judiciary La,·J A~)-pendi:,t; 
Civil Practice Act, § 353) and ,;,,-hat tr~".!.n:,pi xed bet:we,~n 
hir.: and his clients, the public officials, is privile.i':f:d 
(Pco_r__l<:> ex r.cl. Up,:lyke v. Gil_on, sun_~_§~),. [?ennoc;;; v. 
L O 'i"'l '1 v ~ 2d u97 -'o;:• (f'5~?~ ~ J ,. J • • ~ • .:, • u , Cl _, '-' -:/ V - / J • 

Therefore, it ap!)ears withoat question that .:1n att.orn .. -:y
cJ..i,:'!nt rel.1.tionshiu mdsts betwee:n a to·.m 2.ttorncv e.:1.d his 
clients, the town board End those other tm·n..l of Eicirrls to ·w:lo:n 
lr.•?21 counsel is givc.n. 

Hith resoect to the Freedom of Infor,-:ation 
~:(7) provides: 

.. 
L3.U, Sec.tion 

" [ :,n ot,,1ithstan<linp; the provisiong of suodivision 
one of this section, this article shall not ap?lY to 
infor~ation that is: 

specifically c:xe:::pteJ by scatutc . " 

In this r€r-;ard, Section 45:JJ cf th~ Civil Pr..1.cticc Lat.J 
n ... 1J ~~~las stcltes: 

"[U]nl2ss the client ,;•;raives tha privilege, an·. 
attorney or 111s eill~loyee, or .1ny person who obtai-:-,s 
·without the kr10~·1ledge of th:2 clie·.'.lt C'!Viden~e of a 
confi<lcntial coi::!J1',-:.1..n.ication □arle betuc~n the attorney 
or his e~ployee in the cocrse oE Jrofessional e□?loi
T:'Cnt, s 11.all not disclose, or be alloc-:reJ to disclos:; 
such co2nt1":lication, nor sr:all - the client be C0i..:7IJellc<l 
to disclose S"..1ch co;-:-::.unicc!tion, in ac,y action, 
,.1• ' 1· . 1 . . 1 i . i .... ,iscip .1..n~ry tr1a or c1earing, or ac-1 n1.stra'!: v:;.". act, 
proceeding or hearin~ conducted by or en behal~ of 
any ntate. ·.:11.micipal or local govern:·~ntal 3.;;E:71cy or 
by t 11e le7islature or any cor:.:1::ittee or hody thsreof. 
r . 1 -F ' • • b . . b ...::.vi~ ence o~ any suc,1 co,:n·n.micat:1.on o .ta1..n~rJ y .::my 
such person, and eviJ-enca rc3ul ting tl1erefro-::-:, sh:>11 
not be disclos~d by any stRte, :~runicip.9.l or local 
-~overn~ental a~~~cy or by t~e le~islntur~ or any 
cor:-... "Ilitte~ or body thereof." 
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It -c1.1Jncars, therefore. taat not,·ri ths t£.~~in!=!: ri.9.,hts of -e.cc~s s 
.sr.n,,.t.:;d or-pr.cserv2d [see, 2..0:., S::ction :il, Grc-,-:-1-:-r~i :iunici;Jsl 
-;:..o..,•;] by tL::~ Frecclo::21 of Iafor::.a.tion L;:o·, co.:: [ic'.en.ti~l cc,--rr.~nicatio!'.S 
b2t,.;-,_,<!c1 a try-.-.m attorney ~n,i his clic~1ts are cx~~-1~:..t~L1. fror.1 
di::;closur~ -~nrr.sm~nt to Section So:! (7) (a), which i:1.cor.por<!tes 
-~1,c ·:--rivilc;;~ cmvisio:.i.cc.~ b7 S2ction L:.503 of th{~ Civil Practi.ce 
L;i.· r ~md T:ule s . · 

It -ts i""l~ort-.".!r-.t to e:c1,:-,'.·tasiz:G t:.rn.t suc1 co•.;.".u:1ic:1tions 
rc 0 ::1.in confidi:!ntial onlv durinr-. th2. Y,'2rioc in ,<1ic:1 the client 
-;-- -,_j_n tains th~ pri vi l<?.~~e-. 

,. t,. ' l . . ' .. . \... . . 1 · .. '0~lr~y w,:io ,-i.as tne r.1.:_1t. to. ?1.:11.:-1 t-le pr1.v1. e:,:;,:'.! 
oE <'- co~.1r.i.c2,t1.on r~1.i~..'..! to ni;:t oy nis attornl~y >:lust 
hir.1.self re5occt s'\..~Cil ,?rivilcge, and, if it ic disclose:d 
hy 7.ir1:1 to an:t one. t:1e ri:Tht to suc.h claL1 i::; endan-:;c.r2<2, 
2.rHJ he can:..iot C:.isclosi?. c1 -;,ar:: of tr-.2 co:-.-..·i:.i..mication 
r.r t·no• 1) c> ,1 "'"' ,,., .. C ., i,TF' -l ' 7-,-0~-- 1-l; S '1 +- f- rn·n c,~r ,.,,,., :i clo .:- -,. .... • .... .i,. • •• ·. ~•. ,) ...... -· - 'l- . -U J. L.. ':.:, :, _.._. L 1- -- - .l~J- ) 1,..._.:.•{.~ ,")!,_ 

t 11~= :loor to future:?. in,,uir•r'' L P:::-0~1lc- v. L-E::·=-ins, 1( D 
:, V ~ ?1 ]')'J (] (~- .~,)-J . . --,. I • _,_ • ·- • 7 ___ , _,_ _, _ , 1,, • 

The Fr-2.:~.dori. of Inforf!lation La,~•, like o t:;;.t~r access L'J.~-75, 
i3 fJer,2,issi'i;~;: c:.lt:10u--:h there ,_1ay be ~1.0 riz;ht of. access to 
c:>rtAia r,~cards, a n:ov2.r.r•-,_2nt custodia!'l of suc:1 rEcor.ls ;-,=.1y 

di3cloa2. t~ie~L ~~m.~~;_ver, in the c.as~ of co~·n.:,unications ,:e.-,ade 
~--dthin th-:! attorn.cy-.~lient. pr.ivil.e~e, o,. .. ly the cliQt!t c.:u1 waiv:~ 
~;.,,n nri~rJ_ ... 1 .-:"rin-C f ~,:a<..:. ~ r... ~).-.,~ ➔ .. ~.,1~ ..... r,\,a..- ,..,0 "-r i~a,•~_°f,F":lrnr.>r ,.,0.,..,., 
._ "A - i' ~ .;_ ,;;, <' ~ _, '-,;;; ' ,_ • LJ • • ' '"' '.' ~· •• - ':- <.H:. ,_ V • ~ O .U .J.. ,- , • • U • c_ l, ,_ I.'.'.• • 
,., :, --.r -...- 1,•'"7 3''1 T-' "d c-::-.L] 'Tn,~re .... orc r•~ ~~lo"·•rc o.,.. ., -~ •• - • _,. , • l. • _, J J ,.., - - ,,_ - ..J .J • .. .:... - • • '-'- .... :;, .... ,;, . • • <--

• 1· 1 _.l • t · b 1....11· f ··' , i ,..... -f pr:,_ v ... e~:eu ~or:;i!',un:!..ca ion y a pui:' . c o .r 1.7,:"r w°'~? s a_ ... orriey . ..,or 
a n,.mic1.pE"~iLt.7 [a tm·m c.1ttorr.2y 1.s a public ofr.:::..cer; s~c 194,,.,, 
0~). St:. Cm:::p t. 397; 19 72 Op. Atty. Gen. Oct. 19] E"..ay be. viola~i ve 
of t:i.,,! Can~~:t:3 of Ethics [ see ,\'"l:7>r2:ndix o.f Le?;,_]_ Ethics, Canon !;. ] • 

,, 
'official iafcrnatic,n' in t~.,.,:: l:a:.1.ds 0£ r:.ovcrr-.-

rr-e-1 t "' 1 .... rr Cl n ~ 1." n .... ~ ...... ., t.""' b C. n-,.~ c.'" .r"\ ~ ~. - ") 1 1.· n C ~ - .......... ~ .. , C /"""':.--, ...... _.,_ - ~ ........ , i. , : • c. <'".l.. _., o.; ~ I...: •~.::, • , ,.,_ J ... c:, i r a-_:., _I.;_ U _ ·-· .,_ l.. ~::...I.. • '-'., '-" ,o:_-,. !.. ;;; , 

......,._;.,r·1~-eri cu.,,.,. 7·-, a nr]·~...--=-1°r- -, '.'llrr...t-l""':lc .. "'!!~"-:i.--t, to 'conr:1.a. ..:~~"\ ..... "i 1 ;:-'J...-<-,•l <'-);, .u. .~ '-'·• ~ - .v .... ..... ,, .. ~~L-,i .,.,_., ~ ,d. l•t...c,L-a 

CC''.~..,unic.atiOT'.5 be~Fc2:1 PU!)lic c:f.ficPr.s, ac-.ci to ;Hl:)lic 
f -r-1.·,, ~ 1.·~ .1 .. 11c:. -"I·fo--....... !'"'\ o~ "'"1- .. ~~~ -1 ....... ·""'s "~~ ~-) C A. c,_r,:. 0 44 \.. IC. : -''-• - r ., .. al.C;.. - L.,,1.;;.,__ ,..__, ... 1. • ' i-,.-~r._ 

~1'2 ?Hcilic interest r~q_uires that s·.1c:1 confL-1-::atial 
c.o:-:r:1u~ica.t ions or t~e .sources s'1.ould not be di vulf...:!C. '. 

. Tt1e h:-:i.ll:.,1ark of this ?rivil~;:-(! is t'Lat it is 
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''a"')nl!.cabl-~ i:ihen the nublic i:1t.(,r ,~st '(-;-0:.._11,J br, ~larr-.ed 
........ - ;. • , 4 "'°! - • ~ • , ; 

1L tile rn,J.teri.:ll ;-."":?re to lose 1.ts clo'"u:. 01- conf1.de·c"ttl.-'ll1.tv 
[0irHl~ v. So. Pinc St. 0o~p_. __ , 35 !: . . L2d 113, 117 (197L,)]. 

Althou;:;"h Ciral-e 'H,g.s decicled :1::r::-:..0:. to tfF~ ef 1:cctive date. 
of the I're,odo.::_o_f Infornation Law·, ti~e Court, ia a foo t:1ot2, 

. stcI.t~d that c:!e,:;~)i.te enactn~nt o~ tl~e lm,,T, the cor.cio':1 law ;_Jrivile,--~e 
C c:~• • 1 • 4= • • .f [" • ,- ._. 1] LOr Oi..t:;.._c..1-a 1.n .• or;:;at1or-. cor .. tinu~s to ~X..t..St 1.:.~., see IOot::10 ... e. _ • 

To date, judicial interpret.3. tiou. o"!: the Free(lo,.: of 
In£0::r1at ir.i~ Lm-7 is rat':t:;or 3;J~rse:. .i::0-;.1...!VL;r, if i·1e~-~ York court!-. 
foJ.loi1 th~ le;:J o-f fedJ.rcl courts in i.,1.ter"retin~ ti1e federal 
·Fr2edor,1

• of Inf or.:iation ..-\cc [ 5 U. 3. C. :.; 5 2 J, - in t:er -3. .~ency ~'"!.n-.J 
L1trn-age.1.cy rr,,:-;.::oranda or lettars uoulll be Jenial)le. !-.s t:10 
Sw~r e~e Court state1 r~ccntly: 

n ['I']'1c cases .. mifor::ly rest the privil-e;::;e on. 
the policy cf protectin~ the 'd~cision 2 akh10 
?roccsse.:, cf. pov0rilu.i:!nt a r::;encies: . ~ mi<l focu8 
0:1 <locn.'"!1'~~ts 'reflectinr; advisory o:)inions, 
rccm:.:",end?tior.s a,1cl d0li!Jc.ra:-.ion.s cor-:·1ris.in '~ part 
of a ?roccs'3 by which govcr;1F,ental de~ision~ 2.nJ. 
f;olici~s are for:ml~teJ' . . Tb e. noint plair-..ly 
- 1 • 1 ~• "'"' " • ~ I" C • • JJBJ~~ 1.n t.1~ .:-en.:1te h<;port i ::; t·1a t tne _,_ran:"'" 
d • • ,. 1 1 cl 1 • I • • • u;c1;.ss1on o:r e~a. :,.n ?O .. :.i.cy ·.:attt?rs 1..~1 -:1rit1.n •~ 
.. ,'.1.~(it be i".lhibited if the Jisc.ussioa were n.'aJe 
p•-1blic: ?..n•i t:,:.i.t t;,e 1 <l,~ci1Jio7:s' ar.d :JOlie:i.e.s 
~0--..111 ;,..:.,l ... ,~01 11ai b<> th~ -rJoor""r "S "'r;•~u1 t" .J. . J.. ... - J.. ,:: .. .__1_~ 1j ... ..... ,... .. • ..__ ~ _, \ _... • .:.1. i:..... it_:.. -4, 

[ . .r T "R 11 v· s"""'r•· Do " b 11 c1· ~- Co 4£ L ~t·1 2G ~ .J. , ',,.. ,\), •L • ,,, ,_7.U)J~ •-,.J.. . •.(: ,_ • , 7 .. ..,.J • - ,,1 

l:.T (1975) J. 

_4..._7.other Suprc;,e Court cfocision ,1uot2d the Sc;1atc r:..2)ort 
n:f2rred tc aL::>ve in its o;,inion: 

"fl]t w<1.s ar3ued, and.wit"1 •c<~rit, that. 
e:ffici0.i:1.cy of r; 0vc::...~r.'.'.,2r;.t would ~e _c:reat.ly hc1i::."r;_)ered 
if, with res?ect to ler~l an.1· policy Llatters, all 
~ov"'--.r."p~,t a,...·~---c;"'" T•c..r~ nr"'·- ..... t·•,....-,. 1 ·~ ~o .... ··~ -1 to .--, e .... ..,l.~.:-.1.., ;._.,_.:.._ .......... "'"-'\"'r t;.. cl t ....... t ... ·,. 1... ;. .... . ~~ 1 ..,_ "'"'c~u 
1 o~erate h-1 a fis·::i)Owl' ·· (f.nvi..-r-or; ~-2.1--.tal ?rct~ctio~i_ 

. ,. , ,1, - ~ 7-,,---.-. , c··1, •> . t.:._z._q.!}cy v. : ,l.71:~, ~ ,) u. ~. J, '""', l _ , i:1 , c.1 ~ia~., 
!::. Re;,. :-;o. Sl3, p. 9]. 

courts will in~erpret th~ Fre:~do:11 of 
is co.:i.j c.ctural. ~:everthe.les s, in 
federal ~r~cEde~ts ar0 available to 
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J03: ¼. Sach3, ~sq. 
Pn,-·Q 5 
1Jo21ts·•,h1c;r 2S. 197.5 

I hope that I have b~2~ 0£ 
'.:·.J.ct:"t0.r qu,3sti011.3 "~ris~, ~lqc.sc 

so:·tl2 
f:Gc~l 

assistunce. 3~oulJ 
.trz \.~ ta c.or1 t ,·.1c. t t ~,~ • 

!~bert J. ~rce~a~ 
Couc1WJ.l 

any 
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bee: Norman Gross, Esq. 
Office of Counsel 
State Education Departraent 

fuurice Levenbron, Esq. 
WeissP...an, Levenbron & Stern 
474 New York Avenue 
Huntington, New York 11743 

Dear Mr. Levenbron: 

Dece,;1!,er 2, 1975 

Tlmnk you for your interest in the FreedoCT of Information 
Law. 

As requested, I have enclosed a copy of the re~ulations 
promulgated by the Cor.miittee, which govern the procedural 
aspects of the law. 

With regard to your questions, first, the Freedo:n of 
Infornation Law does not affect either the Thibadeau or 
Van Allen decisions. Second, and perhaps more important, 
Congress enacted the "Family Educational Rights ancl Privacy 
Act" [Public Law 93-380 (enacted August 21, 1974), as ar:Jended 
by Senate Joint Resolution 40 (1974); see also Federal Register, 
Vol. 40, No. 3 - Monday, Jan. 6, 1975)]. Generally, the Act 
peroits parents of students under 18 years of age to inspect 
recorCs identifiable to their children. Also, when a student 
reaches the ar;e of 18, he or she acquires the rights of the 
parents. 

Therefore, in oy opinion, and in the opinion of the State 
Education Department, parents have a right to obtain copies 
of psychiatric reports identifiable to their children u..1.der 
the age of 18. 

I hope that I have been of sone assistance. Should jlllY 
further questions arise, please feel free to contact ~e. 

Enc. 

RJF/od 

Very truly yours, 

Robert J. Freeman 
Counsel 



~~- John G. Conne~y 
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Aftet.~ 1.~evie"'~lng copies of cot·"."~sp:,ndcnce y0u ~~ere kind 
enlugh to send ~e) ~nd nt your sug~est!on, havin~ t~ccussed 
th•-= ~ntt·Ct" ll:. th N-:. Th"J"ro:')S 'rvr.ee of the Di:;-,a ,·to0nt i,f 
'f1:2nsp,-:,ctrtt~_on. 1 feel that the~~e ~tay be some ne•~d to cl2-•! fy 
th~ C~~ittee•s l:"ole in the disput:~. 

Ac.co::-din~ to my telepht,ne ln~, ou~· 1.n-ftiat con:m,.mici.lt-i.r,n 
◊cc.u,4 n1d Novetr~1~ 2lvth and ~·~ dtscussed 11!)0'T. p.ny:-oll info. 11 

I recall that I ~ssu~e1 ~e we~e dtecussin~ th~ rayroll :e~ord 
re;ut~ed to be ~omptleJ by sectfon S9(l)(1) of th~ F~ee~o~ of 
In£omation Law and sect~.nn 1401. 3 of the Co~t ttee' e ~e"'~u1 a
ti ons .. t~atu~:atly, in nui v1.~i;; > denial of such a -ecot·,J ~ou1rt 
be"'-' ~mpr:,pe::.-. 

One of th~ tette~5 I ~ecefved (d~ted Deccr.b~~ 3 f~om 
~~- Joan Tobin to TbeoJoye W~nzl) states that I w~s App~ooched 
by you "in the hope th3t [my] persc.asion m-!.>!ht c:~nv!ncc D07 
off'i cial~ to reverse thei s;- e::irllc:: d2c1 s1 on. 1

' 

Altirm-;h I <l"!d sp:as~-c to~;.:-. Tyree, I m ... .,_-ely attemptcJ t,:, 
obtain "!nE'o~~e!.on concerning <.lll~tl!l.t!nt bryoks 1 \-"hJrh app~:·ently 
cont.:d n, p:; ;.•:s ana 1 hi fa :-::m,'? ti ~n n:::, t t·1.?f lee ted by thi:? r-i:iy•.:"O l \ ,·eco~d 
en·.rtst.one•.i by s~ction '.3'3 (1) (s) of th~ F::-eed;:,m of lnf,:,-::-mnt1on 
L.Dl-1. I mace n? atten.;t to p~~s.u:ida h fm to ch~ns:e ~ rlcci stnn. 
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, -John G~ Connery 
t,c_,cer<l.be-;_~ q' 1·J7; 
F~lW:! 2 

I hope th~t 1 have clartfled what Appea~ to be ~;aconcertions 
r,,,,,,..,..,......,...,-fn.-,. D"l~t'r,n,;: of -~'.-.1,.. ccn·•?C'f."f•lti~n~ • 
.... • J1,.a. - • - f.. 4--' • ... ~:; r r • h. - .,, ..,, i/ -

:.<.J'f:/dc 
cc:: Cor.ni SJ~ loner. R.ay?r.ond T. Schul~,::-

P._'jb~·::-t J. 'F ':.-Be~n. 
C~i.rns-al 

Thomas 1y~ee, Secr~ta~yto the C~mmts:-fone~ 
Senato~· Howa:r,J C. ~blnn, Jc 
t.s~ernblyman lh'J!r"...;t9 lJ. n.,.•ou-n 
l-:A.. }I. Co;:-,:,~ 
Mr. Tbe~co~e Wenzl, P~e9i~~ut) C.S.S.A. 
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He. L-.:!wi s Steele 
  

 

Dea r Mr. Steele: 

 

Thank you for yout" fntei:-est in the f,:eecom of Inform;,tian 
Lm·1. In my op-Jni.on, <in Elgency may deny ~ccess to ;,r,r.,1..iciitions 
for civil service cxamlnP-ti~ns. 

Althou3h the Co~m-Jttee on Pl1blfc Access to Reco~ds h~s n0t 
p ::.-o!ITIJ: l gated gu 'i clel i nes reg.:i :tc.'! "i ng, p ,~event i m of unwa r •:-1:mted 
i-avc1s lons of pe:·son"ll privacy, the F·,:-eedom of Info--"tn:'1t1 on L;iw 
includ~s a list reflective of ftve such invAsions [Sect1on B8f3)(a) 
th~ough (e)J. It is important to emrhssi?.e that the e~~~ples 
pr:-ov1 ded a re i:-epl:e~enta ti've only of fl ve instances of unwa .,...,.,,nted 
invssions among conceivable do~ens. A.1so, s!nce the Ct'.')mmittee __ 
has not adopted pr!vacy _guiclelines, Rn . ngency Dfficia1 h~s 
discretionary author.tty to dete".'.1n1ne whcthe~ in his judgment 
disc lo sure of -t dentlfiable detRi 1 s ~0uld result :in an urn"~ ,·,..anted 
invasion of pe~sonal privncy. In tht~ inst~nce. it Is po~s4blc 
that d1sclosur:e of an c3ppl1catfGn ,·muld ·t-esult in "econ'1r.r!c o::.
pe--sonal ha!'csh-tps" (Secti.on 88(J)fe)1 if, fo ~· e'l{Atr!J")le. ~n 
np~licant's employer discoveLed th~t an ~policant ~s seek'n~ 
other employment. Thei:-efo "".'e, if in the onin1on of the Ni.~g11ra 
County Civil Ser.-v-Jce Commisslon. d~sclo~u~e of anol!c:"lt1ons fo;.• 
e·~.nmfn~tlon3 would ·cesu1. t in 2n unwa:i:- --:-~nted invaf:ion of the 
~pplica~ts' privacy, access to the records in questfon mny be 
denied [see also, Sect1on 83(7)'c)l. 

Notwithstam.Hng the <lirection contained in the F::-eedom of 
Information Law, ~egulations p~omulgated by the State Depa~tment 
of Ci..vf.l Serv~ ce pr-ov:J.de by imp1_ i c<1t!on th,3 t ne "! ther- a pol~ cot~ ons 
no:- .applicants' names should be publ1cl.y djsclosecl. Sect-Jon 71.1 
of the Regulations states: 
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M:c. Lewi.s Steele 
Decembe~ ~, 1175 
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''A candidate'~ aopl5c~tion fo~ e~amination 
n~y be e~hibitecl, un~n ~equett, to the 
aopofnting office~ t~ wh~m hi~ nRme is 
cP,·ttified, or to h19 reo'."esentatfve ... 0 

The 1mplicRtinn of the above is thgt ~n ap~lfcat 4 on can be 
ma(1e available only to specified offic:.ai.~. m,,,:t, Section 71.,:_i 
pr-ov-fdes: 

1
~ candidate'~ pape~s m4y n~t be e½hibited except 

as p:·ovided in section 71. l. .. p:~ov5ced, howeve·.:. 
that the a2ministr~tive rl 1 ~ecto~ may, unan 
request, autho~ize the insoect!on of a canclr
date's aprylZcntion nnd othe~ nnpers. fo, 
legitimate official flU....,.:-,oses, by law enEo-ce-
ment and othe-,· offf c1nl !'! o~: the1 c rcp 1~esent~t-lves, 
wher-e ther.e ~ pnea 'l'." sn tis f c1 c:to"'.'Y rm-~ comnP 1 1. i n's 
"t"easons fo·,.- the nee<l fo."." such ins11~c: t-f on ." 

And th5 rd, Sec ti•:m 71. 3 p:::-ovi des: 

"Eligible lists may be publ'isher:::l w1th the 
standing of the pa~sons named in them, but 
uncle:-- no c i rcmnstnnces sh-11.1. the name of 
persons who f.rtled e;-rnmin,3tions be publ i she<l 
nor shalt thei~ c~amination papecs be 
exhi.btted or nny info:-m..!ltjon given !!bout 
them except as p"!"'ov1ded in th-ts rec;ul~tion ... 11 

By gainfng access to appJ.icatfons, it would be po~~ib1e to 
discove~ the names of those indlvi_dunls ~ho fni\erl thei~ 

• • re-oh c b • l i t • 1 • 1 ~ ex.:1m:n.3.t1.on"'. 1 ere.1.0,·e, y 1mp .c.'l 10n , c). SC1JlSt1•:es o.:: 
apol1cations would bav~ the effect of circumventtng the tnrcnt 
of the regulAti.on pr-omul~ntecl by the Strite Dern~trnent of ('.i'vi.1 
Se :·vice. l'!ot"eover, nil es aa~pted by a nmnic1nal c"vti_ se-,-•,.,icP 
corcn5ssian, must be .!l.0111·oved by the State Dent=t~·tm~nt of Civ-:1. 
Se-vice ' [Section 20, c~vil Se~v~ce LRwl. 

C0nsequently, in ny op~n~on, the ~eco:ds in que8tion rnny 
be withheld in conjunction with the n~ivaey pTovi~ions of the 
F:·eedom of Infrr:mation Law [See ti on~ 83(3) and (7) r c) l ~-· 
pu ,_·imant to the Civil Se-:-:-vice Law ~nd ~.-e~lation~ 
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}fr. L~w1 s Steele 
Deccmbe~ ~~ 1•75 
P.ige 3 

I hope th,:i t I have b~en of some ass1 stance. Shou1 d any 
further questions arise, plca~e feel free to contoct me. 

R.Jr / de 
cc: Stnnl ey Walker, Sec,:-eta;_-y 

Ha~'.'old Snyde?:", F.:sq, 

Robert .T. freem~n 
Counsel 
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:•:r ~ 'Paul J. rcio~r 
 

   

Decc~bor 10, 1975 

This is in rcsj_)nnsc to your letter of Dcce:-,'ibar 5 in 11':lic~i 
you .:"ls1~ed 'h'hcthe.t" a vill~;,;e boar<l of traste:cs ::mst vote p:.i.C,licly. 

Althou~h t"i.e sectior. of Vill-2.312 L::iit rovc!:"r-.inr: ?ro-c.edurcs 
fer ~~ctin~~ of a boar?. [Section 4-412(2)] Co~s not s?eci!icallv 
rro•Jlde thUt a Do~rd c-...:.Gt vote in public> several O?iTiions · 
st~te that a board sho~ld do so. 

( In an infornal opinior:. of the Attorney r1enoral interpretin9: 

l 

t·~~ Villa.~:::: Lav, he c.onclu.d':!d th.?.t ! 

"This Del").'.lrtncnt has tnken t:h'C! nosition . ~ . 
that e:•:~cutive sessio.i:. rn..i.:,r be. 'helG for the p:n:;:mse 
of in!:or~al <lisc-.1ssio:i of vill:1~e problc:--1s, but 
th:it any official actio::1 of the. bonr<l sh.oul.:l br'.!. 
taken at a n~etinr. op-2n to the ;n:blic . . . 11 

[1966 Atty.Gen. (Inf.) 97]. 

The decision quoted n.bove ha:J b:!cn r~a.f':'.'fir::-.~d in a fontal 
o::i:1ion of the. Attor~,cy General (197,J Op.Atty.Gen..·-:r~rc:"1 18-). 

T!rie Si::atB Co:.;pt:rollcr has issued sinilar opinions. 

tlAs .1 ;;oner al rule, 1:1cctin.:s o::: t'hQ: f,overnin:-; 
hoJies o '.: !:':c.aici..,,ali ttes si1oul:.! be o:>e:n t:o the 
public. The busin::ss of such ~cJies· is r,rir..J.rlly 
nublic i!1 ~atura. anJ th~ cor:d1..1ct of their .1eetin··s 
Ghould be suc:1 th~t:. t:1e p•-1l)li.;: ":'!D.'J .nt all ti,:~e:s be 
prcs2:1t . ~ . ".,TI,,ilc tht1 To•,m !..2.~~; D.P;d the. \'illag~ 
l,,3.w do not s?eci~ic:illy nroviJo t'!1Et t:".e.0tings of 
their r:ovet"ninf. bodic$ sh:111 b.z n~blic, both the 
A.tt:orn~Y C:enera1 (l~S St.Deot:.'x.2;J·. 512) ~':'ll! t~is 
Dop,1:rt:::1~n t: (2 0~. St. Cc::i~t. · .';8. (l 9lt5)) have 
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''previously expressed the o;n.nion that 3•1ch ~c.etin3s 
should be 00-;:m to the pc.iblic. ';/h.ile a ~cvcr:1ir.; 
botlv ~av ~e~t in e~ecutive session for i~for.tal 
dis;ussionf all official ;iction shol_!ld b~ t<:1.k~::1 nt 
neetin~s which are opc:n to t:~1c ;,ublicl' (Op. St. Coi\'lpt. 
363, 196:!). 

Scv-ernl other- Corrrtroller 1 s or in ions h.:.vf; conclu.1ed 
sit".ilarly (2 Op.St.Cor.'?t, lt3, 19!;.G; 15 0?,St.Co'.'.1Jt. 61, 1959; 
1n 00.St.Co~vt. 40, 1963; 25 Op.St.Co~pt. 83, 1969). 

I ho')C th:it t have been of sonz as.Gis!:<1:ncc.. Should any 
further e;Uastions 3.rise, please f~el :'re~ to co~1tact r.e. 

'lery truly yours, 

Robe~t J. Fre~~an 
Counsel 
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Dece~ber 15. 1375 

s t,1.!:l~~~, !? .. rrat~:'" 
        

    

I uill att"'!.71.?t to ::ins-:,e.r t:'1,~ questions ]:03ed i·1. yo-....i.r 
l,~tt::.!r of ::ove1::b8r 25 cor:.c2rnin7- t}:.e Soc.i[!.l Servici2s L~~;,;. 
s'.1ould he not.0J.. ~o:-~cv2r, tho.t f:.1ture inqui"ricn re.:,,'"lr-.lins 

1" ,_ _._ 

t;...r:'.s-~ --::13.ttc-::-s Ri'IOi..tld h2 c1ci,~r~sse<l to 7our co·_;.;"1ty s,)ci~J. s~rvic.~s 

T!1-2 :n.11.Jlic a.s.sista,1.cc nr.o,::r.:..:·:, \;rn.~ .:~st:::1bl:!..shed to :irovid!."! 
a ... ~1~.-:11.1;1.tel~r for those u-::wble: · to 1)rovi1le for t:i.c::,scl Ve3. · Cer1[!r2.l ly, 
t·~:i~,: persons cli--;ibl~ :or .nssis::,:1:,-: . .-;e and CJ.re ar'-~ ''needy··. 
r~';:i3 c:it::!f;ory i:1cluc:cs t'103-3 ·v:10 ,:1.rQ old, 0is,'J.bled or in~:.J.c:ent 
('•.1::~ to an i:'J-i1:-ilit'.7 to ,,.orl:r. or to o:)~ain ::-.·:::ilo~::·.,c.c1t. It is 
thr:- int~nt of the S,-,c.ial Servic-~5 I.,r.; to prov::t,.1.e .a :-:~'l!'.lsur~ of. 
Uffi~ ,J.n11 services t~nt 11ill r~s!:ore these ir.di.vLlw:i.ls to a 
co,1,Ji tion of sclf-s,.r;1;10I"t. 

It i~ r1lso t¾e intt.~7lt of t~1~ l."!u t:-1.Jt its ~1:..1.blit.! "."ltff7ose 
b:..~ sa~c;.;uard~c.L Social s~rvic.c.:; L3·.-1 r~.,--:--1ires tt:at a c.o ,:Jl·.:!t8 
i -v,-.... -r1.· ; .~,-1.· on ~ - ~~'1 -~,., r- c.,..-'\" . .,r~- ......... 11.· ~,,~t- f ..,.. ,.,,bl. ... .... i~ ..... - ... ,.,, .. , .... ~- ,.,---- ...... c: -•<.:A-- o .. __ ,_ 1 .'.1:-i' '- ,,_ .o~ .-tJ 1-c ..... ,s ,,1.-a11_,_ 

to ,:.~tcn,1ine need ar.d eli~iji litv. 1''\e feseral ~;cnr~rnr::ent: 
hFs set un t~:!.:: r:ui<lc:'ilint~~ --!:'.t:1:ln ·w1·iic:1 cc1.ci.1 ,-:._;-i,-:,licm~t riu~t be~ 
j u :.t~~d, w\ic'1 incluJ,.1: .• 

''the cc:~10 .1.rativ.::, lc:~c:I~ of nrorc;:-cv, the 
.-, .... ,.,r~t ··,: r,-f ..... Li...P -.-F-:=i~c•·-io;, +-~1"' 1--,:i.1""'1""'··"'-~ ..... v....:;...., t •..'- :..l .. y_ ... _ .,L. "-·- i..1., ...,I,., l- J--.-.:av 

n ,-,SS ot: 1'" 11•" n,:;..,.-~.-.r, ..,--..71•.~·f:1.c• '=or -...... 1·1.•--->c 1 . ... J ... _t _. t•- .. ~'-'-1. t-} ... -_1 ........ ~:· J. - ,._ .. __ - ·-1-t 

t",.e ECCC.SSity for i,-:.::\Cc(:ii,t<J .'.!Ction :r;:1tl th·.:
nv1ilnbilitv o~ ~is ,ro?ert~ for convcrsio~ 
into c,"1.Sh or ;is n ~asi$ . for· cr:.~dit . 
( 7 ·7 • - l"r 'L1 -: _l:j _-;) J -~t.:.l., ._ U .... ~~ ·1 
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It is for t;i,is ?Urpos-~ t'.:.at your ccunty soci:3.l service 
l,-,-~-t-,o, ··• - .,,. tr.-d ·.,.,f ~e:it· ,.._ ~-, -l ,.1·.,,,..1 ,.,. e>- ""'0 '"" ,"nr,, G,- lJ ,_;,.J: ,.,1.~n L: re.qi.: .... s :... 1. .. o~,;;.. 1.0.~ ~~ . c.:. '-'J.."' _ o., ..... r._ i..: nc ._ri: ,. J., _i·, 

vo;ir resources and circn:.7st2.~1cns. Eccause an anplicant for 
~,ub 1 i c ass is ta~1 ce i9 cons ir!e red the -;.Jri,-..rir: aou~ C-= of inf or.,:rt t io~, , 
• • J 

t:h""! rQgulations a<l~tcd by t h ~ DC?:.1rtt;er:.t of Soci2.l Services 
(S~ction 351.1) state that a...--1 applic:-,1nt t::ust furnish infor:.:-:.'.ltion 
such as identity, residence, fm:~ily co:"'".posi tic;i .• re~t pa7~u~nt 

..,- ~ ..... + .,,alt.a • -• r..- .- ... 'P' .. - ~ ..,_,.. i·')':J · -~ ... .Ji,.. - ~::, -. o_ co~, .. o .. St..-- ..... r, 1.nco .. _e. ;.._o, ., an: sourC,:.., S-:tV-:.~_,s an,_ r~ _ _,ou.1..c,·_.:,. 
t;~·,rl,;;r Scctio~1 13{ ... of th2 Soc-t.2.l Services Lm.·, v sccial Scrvic~1s 
official ~ay deny pu~lic assistance if the R?~licnnt cloes not 

• • "-f'' • f . 1 . 1 i .. ·1· p !'O',r1.,J.e spec 1. _ 1.c 1.n or1.a t1.os. rt_~ at1.ve to c.._ ~:U)l. 1. ty. 

The nurnose of di~cln~JUr(' is not to <li.scri,ni-::1a.te: ,':l.~ainst 
<! -i::··i,ldle class pro:iertv mmQr, .e.3 you have 3U;:?,este<l, but rP~t:1e.r 
tc, r.·.,1kc Cf!rtnin that p;.1blic ~U:1.LlS a.re bcinp; prO!)~rly ad.~i.iistered 
to tho.se. Hr.o are in n :=:.c<l. 'T':1e fact that a person ~1as be.e·,"1 
une.r:,ployed for ~ long r,12riod of tir.~2 clons not ne:ce'lss.rily r,,12a:1 

th-?t m:e is ~'ne2.Jy' ' . . If lenc:;~!1 _ of un7r,:µl<;>yr~:e:1.t -,rere th7 onl:, 
cn.ter1..:1 to !)e used 1.n deter::,1.:11.n? el1.silnb .. t:y for puhb.c 
assist:inci::!, ::::.::1.ny individuals ,;,75.t:1 substa,1tial s~vin--;.s or reso1Jrce3 
oth2.r than incor::~ ui-::;ht qu.:'..li fy. Thi.s cnl,ld s<2verely \.Jeake.n 
tbe Dublic assi3tancc ?T0;7.ra-s1 :1r.<l :-ier:-:it cf:i.(~'Jr. '.Vention of its 
o1:•i 0ctivcs . 

. Accordi:;.~ . tc :lr: Don Co:1~c of t~~~ l)eTJa1~t ';"".-.~nt of Soci:il 
Scrvice3, puGlic assist3nce is not sutualiy exclusive of other 
~uh lie sourc2s of inco:1:Q. Rath:~r, fll.!:1lic assi8t.1.nce. tegi:ns 
;.7herE ot:i.er be.1~fits end. It has b00n held tl13.t uner:--..:1lor,-=i1t 
co-·,'.")ensation: 

''is uesign~u to cushion shod::. of season31, 
cyclical or technolo.,~ic .-~l w7.cz:plor.cnt 
without referericc to d2;--:o:1stratcd r:eed!>.' 
[ L : r ~- 31 ' · v ..., 2 d 3 Q .::: ( 19 7 '? ) ] _asc.;ir.l..s v. ,9T'an. .-1 .... ~. _ ,., - _ 

If unei:-.:~loyt7:.ent insurn.nce, b~nefits do 710t ne.et the statc'"-,ide 
st2.n,tTr:d of ,::wnthly u.ee-:i .for .:]. wife and ::ive childr~n, public 
ass .i•:;t<'!nce in t:he for.::1 o!" 'c\.id to L'c-::,e:-ick.nt Childr~n' {l\DC), 
·:-:i- 1"1!: su;,ple1 ~,.~nt incrn~ic.. 

Section 349(3)(1)-(a) of the Social Services Lmr states: 

"In t~1e eveT1t fe<l~::al ai-:1 for aid to 
dependent c~ildren is ext~nJec to alloucnces 
7,r~nted for the aid of a c :,.ild or d\ildrc'1 
--:,r':'tcs:z oarent or Daren ts are. une~-:ilo7cd, 

1 ""1 - • .t:., , • 1 .. · 1 3.nt so onri: as sucn .L. ec.~r 8.J. a 1 c. re; 'a n s 
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available to the State. nllowances ni.a? b~ 
granted for such c'!:lild or chilJr~n, if 
othcnri.sc eli7ible, notHi~hst~ndinG tint 
such ch.5.ld or children have not been 
deJrivaJ of parental su?port or car8 by 
renso~ of the death, co:itinued abscn.cE: 
fro"l the homl'.'!, or "t?:'1ysic31 or ment3.l 
incapacity of 2. parent . n 

P..m;ever, before /JJC can be ir.anted to a far,ily, th;_?. a?::,1±:cant 
r.:m"lt disclos~ the nec~nsary infom;::i.tion to the .':!.:nro::>-riat2 
n.utr,orlty of a. COU."'1ty social servic~s 00.var.tment '. 

0 

, 

~-mership of real i)rc?erty by an. n.p?licant 0.o't!s not 
autoT'.<'lticall:r preclucc t11e nrantia,: o::- ADC. In Gre~T"J. v. r.nrnes, 
[~85 F2d 242 (1973)] it was held that: 

"only currently 2.v;1.il£<blc resources ;ire to 
be considered in d.eterv.inin6 cligibili.ty fer, 
and tht"!: a..":lotmt of, nid und':!r pro;;rA.i.~ of Aid 
to Dependent Children." 

( When conniJ.crin7, real r,rope:rt? mm~d by- an a.rplica!'lt, 
officials nust consider the outstandir:? b3.l:1:1.c~ of a.iy cort::-a~::e 
or .:encumbrance: on the propercy. The official ~ay ~lso, in 
his discretion, require that the department b~ given a deed 
or. cortp;ag~ 0:1 such property, 

The ~fo.,..r York statewide standar1..l of tr.ontb.ly n~~d, which 
re:1resents the rJ.ini:i!ur:1 subsi2tenco lcv~l for a hous~hol<l of 
se;.r~n, is $1;1 ·'3. O,) • .;;.xclusi,,e of shi?.lt~r and fuel for. hef~ting. 
If the unt~mployr:-.~nt inst.:1rance b0nefits :10u are receivinr: do not 
-i.2ec:-t tais st"lndard, you na7 bG entitled to public cssistP..nce 
under ADC. If, after investi~ation, it is established ti1.at 
you arc elir,ible for i-">Ublic assistanr.e., yon uould uls,, qu:'!lify 
fer ~-tedic:11 ~ssist2nce 2nd ben~fits U'Qd~r tr..2 Food Sta ... : ·p 

If an .:i;'.'l:1lication for f..JC is not handled bv a social 
s~rvices o€f{~ial vithin 30 tlays after fili~r: a; H?Jlic~tion 
er rrn apI')licatio:1 h-~s be2n denied. a~ ap:,lica!-:..t rt..;,y a::i?c.'.11 
to the Der,artr121-:t of Social Servic<:!S (Social S~rvic2s La~.,.,., 
f.; ~.J,..J) . r;'"',r,, 'D,;,~,q-rt-•;e,;-,t r·•••st- t)-,.-,.., r.t>VJ.0"'"T C~l"" "" "' S•~ ........ ,--! nrovi·1 e J ~ 111 A ..... -~ • '-.:..I+.,..,- ~J~--• •'-" - .... #>&--•,I ,._, -N l-~ ll.;.~A ...__. C,LJ.L..__11, iJ '-.J. 

t!·t~ n-1:1lic .. ,at :--1.'.ll:i::1~ t":i.e :1p-;:,e.A.l an Ofl?Ottuuit7 tn 1v.vc a fair 
... . . ~ . ' . . i . i )'' . 1,ear1.ng, ana re~u.er 1. ts -:..ec1.s1.on w t c1 ,l .J Gays.. 



: . 

, 
l 

( 

!fr. Stanley P. Brate1: 
'Pa-:,c 4 
D:::ccraber 15. 1975 

bee: 

I hope that I have bGen of so:Je assistn.nce. 

v~ry truly yo•Jrs. 

Rol::iert J. Preei:-!an 
Coun5i:il 

Hr. Donald Cou,;:,e . 
1 1 !NS Departnent·of Socia Serv· ces 

Office of Public Infon1~tion 
1!+50 Ucstern Avenue 
Alb.g,_ny, :fo~:r York 



Mr. Martin J. Sawma 
c/o Department of Sociology 
Faculty of Social Science and 

Administration 
State University of New York 

at Buffalo 
4224 Ridge Lea Road 
Amherst, New York 14226 

Dear Mr. Sawma: 

December 17, 1975 

The substantive issue raised in your letter pertains to 
access to records in possession of the Office of Drug Abuse 
Services relating to certified causes of death of individuals 
in drug abuse treatment programs. Although the names of such 
individuals may be unimportant for your purposes, federal law 
provides that the records in question are confidential in 
their entirety: 

"Records of the identity, diagnosis, prognosis 
or treatment of any patient which are maintained 
in conne.ction with the performance of any dnig 
abuse prevention function conducted, regulated, 
or directly or indirectly assisted by any depart
ment or agency of the United States shall, except 
as provided in subsection (e) of this section, be 
confidential and be disclosed only for the pur
poses and under the circumstances expressly 
authorized under subsection (b) of this section11 

[21 u.s.c.A. ll75(a)J. 

Subsection (e) referred to above pennits interchange of 
such records within components of the Armed Forces; subsection 
(b) pe:rmits disclosure with patients' consent under specified 
circtnnstances to medical personnel in emergencies, for the 
purpose of scientific research, audit or evaluation so long 
as identities of patients remain undisclosed, and pursuant 
to court order. The Office of Drug Abuse Services provides 
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a "drug abuse prevention function .. that is assisted monetarily 
by a federal agency, and is therefore subject to the provisions 
of Section 1175. It is important to emphasize that Section 1175 
makes all records envisioned by the section confidential. There 
is no discretion permitted to "delete identifying details 11 as 
in the Freedom of Information Law, Section 88(3). 

Moreover, the Court of Appeals has held that the federal 
law relating to confidentiality of patients undergoing such 
treatment bars disclosure [People v. Newman, 32 N.Y.2d 379 
(1973)]. 

As such, the records need not be provided under the 
Freedom of Information Law, which states that the access pro
visions of the Law [Section 88(1)): 

"shall not apply to information that is: 
a. specifically exempted by statute. 

[Section 88(7)). 
. .. " 

Since a federal statute provides confidentiality of the 
records in question, and the Court of Appeals has held there 
is no acceEB to them, it appears that the Office of Drug Abuse 
Services has acted in compliance with the Freedom of Informa
tion Law. 

I hope that I have answered your question and have been 
of some assistance. 

RJF:mm 

cc: Mr. Warren Stout 
Office of Drug Abuse Services 

Very truly yours, 

Robert J. Freeman 
Counsel 
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Dear Mr. Breslauer: 

December 18, 1975 

Thank you for your interest in the Freedcn of Information 
Law. 

Your question pertains to rights of access to personnel 
records in possession of a school district or the Board of 
Cooperative tducational Services (B~O.C.E.S.). 

Sectior,s 88(3) 2nd (7) of the Freedre. of Information 
Law enable agency officials to withhold records or portions 
of records if in their judgment disclosure ..-;ould result in 
'\an unwarranted invasion of personal privacy." The LaH lists 
five examples of such invasions, cne of ~.ihich states that: 

*'[A]n un4arranted invasion of personal 
privacy includes ••• disclosure of c.s:ploy
~ent, medical, or credit histories or personal 
references for e.':!.ployc.ent, e..xcept s;.u2h records 
may be disclosed o:'len the. applicant has pro
vided a written release pe:rr.:titting such 
disclosure • • • " 
[Freedom of Infonrcation La\/, Section 8S(3)(b)]. 

It appears, therefore, thst per-sonal inforoation contained 
in personnel files □ay be denied if disclosure would result in 
an unwarranted invasion of personal privacy. 
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As requested, I nr.i. enclosing a copy of the Freedom of 
lnfonr~tion Law and the re3ulations pror:;,ulgated thereunder. 
The puraphlet to which yc•.1 referr.::d .. >:your Right to Know/' 
is available at a cost of $~25 frora: 

NYPIRG 
5 Beeki::1an S tre':.?t 
Room 410 
'Ne~-,1 Yo:.::k> Nen York 10038 

I hope that I h:1.va been of sm.e assistance. Should any 
further questions arise, please feel free to write again. 

P.JF~mr:1 
Encs. 

Very truly yours, 

Robe~t J. Free:r.i~n 
Counsel 
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:-:r. Clarence J. Kem-73.Y 
T-. ·-,...,H1 .... iv·" DJ.0 r""ctor · -·~-•:...-\,. ~ ...:,. . '-

Canadi.o.n Co:.1.fcrence of i!c.ito~ 
Trm:sport Ad:"linistrators 

9th Floor College Plaza 
3215. 112th Str~et 
YJ~onton, Alberta 

) ,'f.,.-J __ • Kenwa.y: 

Decc~ber 13, 1975 

I than!-: you for your kind -e;,mrds and relay to you t:1at 
th~ opportunity to convers~ ,;-..rit~, yo:.1 uas r~:y pleasure. 

There ar~ nu::-:erous o.r,3as of differe::1ce betwe.C!n t:1.e fe<lerr1l 
rrcc::1on., of lnforrcatirm Ac.t {Title 5, U.S. C. 552. J and the 
Hew Yo-:-k Free do!:'. of Infor:·,1ation. La-:•1 [Public ')f f iccr.s LT . .;, 
Sections 2,5-d9J. 'F'irst, the federal statute has b:2-:!n in effect 
sine~ 1967; the :-ie.w York statute beca::,e effective: just over 
a vc-ar a~o. 

In ter.;:~s of .1 uriscliction, the federal act ;,ertaias to 
rQcords in p8ssession of fGderal agencies, ·waile the :-le,-, York 
lau apnlies to any ,r;oven,.,1.1ental entity in l-lm·i York St3.te 
[sef: definition o:: !la.';ency" 1 Section 87, Freedor.1 cf Inf:ornation 
Law). 

In. !'1Y 0;1inion. the. p-reatest difference betsJeen the two 
~rovisions lies in their respectiv~ st~uctures. In essence, 
the f ed,~ral act provides that all records c.re accessibl~. except 
t;10se S?ecifically listed ELS deniable [ see Sact io:1 552 (b)] . 
I,, contr.2.st I th~ 1ieW Yor:-:. Law Lists cate.-crics of rGcords thJ.t 
,.11st be r.1ade av.-:,.il::i.ble [S:.'!ction SJ (1)]. ·· C0nsec~uently, t f a 
record sou~ht does not conforJ. to one of th8 cate~ories listed, 
there i9 no ri:~ht o.f access. 

The proceJurQs for review of en agency denial are also 
c':ifferent. Under the fed::'!ral l::w, an a;:e.7.cv has the burC.en 
of proving that a denial was ~ad9 in co~?li~nce with th~ law. 
In ~--r-~w York, a petitioner has the bur<lc::n of provins that the 
a~er.cy den:i.~.l was 2.rbi trary a.'1.d unreasonable. 
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Pa •::e. 2 
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As re~':.l~stcd, I aJn c:.1closin~""; a CO }TY of t~"'"le £2cl~ro.l Fraedo· ! 
o [ In fon:iation /\ct, as well as the ~!eu York Fre.:::clo:-;-i of lT1fon!::i ti,'Jr-. 
La,,~ o.n<l r~r,ulations pro:-:-,ul;;ctt:,;<l th-2r-~mu.t:ff. .s.nd a~1 P.rticle ~1hich 
I ut:.!lievc yoi..; w·ill find inter<e:sti!~,::. 

I hope t1v1t I ~:"lve b8en 0f so::..,e assista~ce.. Should any 
further qu~stions ari3e, ~leasn feel £re~ to contn~t ~e. 

\ 'i th ·s,ar.1cst p~rsonal r2;-:;arJs, 

Dob~rt J. Free~an 
CoL1nsel 



TO 

FROM 

SUBJECT 

Dean Abel 

Bob Freeman 

FotL-AO- ~~o 
State of New York 

COMMITTEE ON PUBLIC ACCESS TO RECORDS 

MEMORANDUM 

Noncriminal Files Compiled by the Division of 
State Po 1 ice 

Although I have not yet thoroughly researched the subject, 
the foregoing briefly reflects my tentative opinion concerning 
rights of access to noncriminal files compiled by the Division 
of State Police. 

Section 88(1) of the Freedom of Information Law (hereafter 
"the Law") provides a right of axcess to nine categories of 
records. Based upon my knowledge of the contents of the files, 
it appears that they do not conform to any of the categories 
listed. If that is the case, there is no right of access. 

Moreover, Section 88(7) states that the access provisions 
of the Law: 

"shall not apply to information that is .•• 

d. part of investigatory files compilee for 
law enforcement purposes." 

While the files may relate to noncriminal activity, they 
may have been "compiled for law enforcement purposes", and 
therefore be exempt from disclosure. 

Nevertheless, the Law is permissive. Even though there 
may be no right of access, there is no provision of law which 
percludes the Division of State Police from permitting inspection 
of the files. 

The amendments proposed by the Committee probably would 
not clarify rights of access to the files (see attached). In 
relevant part, the amendments provide that an agency may deny 
access to records that: 

1'e. are compiled for criminal law enforcement 
purposes which if disclosed would .•• 

iii. . disclose confidential informa-
tion relatimg to a crimianl investiga
tion ... 

h. contain advisory or deliberative matter ... " 



Dean Abel 
Page -2-
December 22, 1975 

If one of the goals of the legislation is to clearly 
create a right of access to the files to the individuals to 
whom the files pertain; changes in language would, in my opinion, 
be necessary. 

The privacy section of the amendments would, in effect, 
permit an agency to deny access to anyone but the individuals 
to whom the records pertain. 

RJF/md 
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:· ir. Gcori;e Hero ert 
   

   

u~u.r i·lr. H-~rbert: 

Jeccmber 22, 1]75 

il.s requested, I h2..ve enclosed copies of the Freedom of 
Inforr,1ation Lai-1 and the r0ff.Ulations pror-tulsated ti1ereundcr 
u y the Co:1;:11 t te~ on Pu;.; 11 c Acee ss to Re cords. 

;,iti1 recarc.i to your qu~stions concel':'lin: t:ic :ic·.-1 Yor;< City 
S~wriff I s and >Iarsl1all'.,, of'fi ces, Sc ct ion 8 d ( 2) of the Frecdo::i. 
of Infornation Law provides that a ~uniclpality may adopt 
unifor□ re~ulatlons for all <lenart~cnts wit~in the ~un1c1pal1ty. 
' ... ·,1~ra fore, if dev, Yorl-: City has 2.dop t ed uni f orr.1 re e.;ulati ons, 
the rer;ulettions apply to .J.11 of its depart:-:-i:"!nts, includin~; t:'le 
:3i1erlf f I s and :-;arsi1all' s of fices. r:;: unifor:;i r2gulations have 
not been adopted, each c.iepartr.1e:1t must ind~pende.1tly adopt 
rec;ulations. 

I su~cest that you contact one of the off:!.c8:; in question 
to deterr.1inc w:1ich cour::;e of actio!:1 has been ta:-:en. 

I hope that I :iave lleen of SOI'FJ assista:1ce. 3~10:..tlcl any 
furti1er questions arise, please feel free to cont2.ct oc. 

i\JP/dc 
r-:ncs. 

Very truly yourG, 

Rojert J. Frcenan 
Counsel 
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Decc~ber 2), 1975 

.L3. Leatrice ::. Corn~ll 
  

     

..;2ar . 'ts. Cornell: 

Your lett9r of 0cce1Jber 19 addressed to ~ttorney General 
i..ef;:o:.·11tz lla:3 LJcen for~·:ar<l,~d to t.12 Co:1.:.-:1.itte~ 0.:1 Public Access 
to :t~~cordn, H:1ic.1 is r:}3ponsltlle for 2.d.visin ·~ ·,;ltr1 r8spect 
to t'.w I<'r;;edom of Inforuation La•,;. 

~it<l resard to feas for copies, t~e r~Gulations adopted 
~y t:w Cor;i.,;1ittee, w~lic:i have: t:·1e force 3.:1.l ~f f~ct of la;.1, 
prov:;_ Cle t:rnt: 

11 [.:.c:Jxc-2pt 11::er~ fees or e:,::e:-:!_)tiorn from 
fees have been estaJlisned jy la~, rule 
or regulation prior to Sept~~jer 1, 1974 ••• 

·l'i1c fee for co::i~•in,.;: r-:::c.ords s:1all 
not exceed 25 cants a pa~e for 
piwtocopies not exceed.in_·: 8 1/2 
by 111 inc.1es 11 [see enclosed. 
Reculations, S2ction 14 -Jl.o(c)(l)). 

•:,::~ere fore, if t:1e City of ;/e".{t,urs11 adopted t:,e fee in question 
t:; la·,1, ru.le 01"' rec:;ulation p!'ior t6 :3cpte::::'::ler 1, 1J7 li, that 
f,;2 can le0 ally be c:rnrgeJ. in co:J.pliance ·,,1th t:ie ?raeJo::1 of 
Infor,:1ation La·1,. jo·.rev0r, ir ti1-2 fee '.•;3.:,; :,ot e3taolished ti~, 
la:,:, rule or reo:;ul3.tio:i. prior to :::;2~)te::1o~r, 19711, t:1.~ C:!.t:, 
can c:i.arr;e no r.1ore t;1a."l. 25 cents r1er p:iotocopy. 

l :16pe tiHlt I ,lU.Vc.! been of so~.-1·.:- v.Gsi.stance. S:wuld any 
furt:1cr que:;tions a.rise, please fe.cl !'r'3e to contact :·.10. 

::iJP/dc 
cc: Departr.:~nt of La;-1 

Very truly yours, 

Aobert J. ,ree~~~ 
Cou:1sel 




