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Legal Aspects of 
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Search and Seizure
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Objectives
• Describe the Authority for 

Inspection in relation to 
the Right of Privacy

• List Acceptable Methods 
of Entry onto Private 
Property

• Describe the 
Consequences of an 
Improper Inspection
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Authority for Inspections
Many local ordinances have a 
“Refuse to Allow Inspection” clause 
or  
“Authorize” code official to conduct inspections
Determined to be in conflict with constitutional
 rights 
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Frank v. Maryland- 1959
• Inspection for Rat complaint
• Frank would not consent to inspection
• Fined $20 for his refusal
• Appealed to Supreme Court

– Court allow the warrantless search
– Allowed the fine for refusal to allow the 

inspection



January 26, 2024  |  8:09 
AM

5 

Why did Frank Appeal?
• US Constitution
• 4th  Amendment/14th Amendment
• Individuals Right to Privacy
The Supreme Court did not view 
“administrative” actions as rising 
to the same level as “criminal” 
actions  
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Police Power of a Municipality
Is Restricted By:
• U.S. Constitution

– 4th Amendment
– 14th Amendment

• N.Y.S. Constitution
– 1st Article 
– 12th Article



January 26, 2024  |  8:09 
AM

10 

RESULTS: Camara v. San Francisco
 See v. Seattle

• Statute cannot Authorize Warrantless Search
• Search without Proper Consent is Unreasonable
• Refusal of an inspection should not subject 

individuals to criminal penalties
• WARRANTS should be sought only after entry is 

refuse
• Appellant cannot be prosecuted for exercising his 

Constitutional Right
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Entry into Private Property
• Consent
• Search 

Warrant
• Emergency 

Circumstances
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Valid Consent
Option #1 for the Code Official

What is the basis for the validity of the consent?
• Privacy Interest
• Given Freely
• Informed
• Competent
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Test For Valid Consent 
Consent from ...

• Person with Privacy Interest to be Lost
– Proprietary Interest
– Lawful Occupant

• Examples:
– Owner/Owner's Agent
– Landlord/Lessor
– Tenant/Lessee
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Test For Valid Consent 
Given Freely ...

• Threats
• Right to Refuse
• Accustomed to 

Officials
• In Custody
• Attitude - Prior to 

Giving Consent
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Test For Valid Consent 
Informed ...

• Clear
• Convincing
• Positive
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Test For Valid Consent 
Competent to Consent?

• Age of Consent in  NY
• Mental Capacity
• Comprehension
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Search Warrant
Option #2 for the Code Official

• IF … Refused Entry
• SHOW … Probable 

Cause
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“Probable Cause” Concept
• Developed in criminal investigations
• Standards for administrative search 

(inspection) not as strict:
– Condition of the neighborhood 
– Nature of a building, structure 
– Passage of time
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Search Warrants
• Request made to Local Criminal Court by:

– Public Servant acting in the course of official 
duties

• Probable Cause
– Evidence of an offense is present in the 

property
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Polling Question
Which of the following is NOT considered a basis for 
validity of consent?

a. The person has a privacy interest
b. The person is coerced
c. The person is informed as to why entry is requested
d. The individual understands why entry is requested
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“Property” that can be Seized
• Stolen
• Unlawfully possessed or contraband
• Used to commit or conceal the commission of 

an offense
• Evidence to demonstrate an offense was 

committed
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Application for Search Warrant

• Heading
• Deposition
• Submit to Judge

Contents of Warrant
• The Designated 

Premises
• The Designated 

Property
• The Information

Mobile User
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Execution of Warrant
• MUST be executed by a Police Officer
• Identifies Property and what can be Searched 

For
• Issued for the Property
• 6 AM to 9 PM
• Allows Forcible Entry

Mobile User
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Search Warrant Return
• By the Police Officer
• Without Unnecessary Delay
• List the “Evidence” Seized

– the more information and documentation 
you can provide, the better
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Fourth Amendment

• Forbids “Unreasonable Search and 
Seizure”

• Penalty is the “Exclusionary Rule”
• Search Must be Conducted Properly
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Acceptable Searches
• Plain View
• Consent
• From Another’s 

Property
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Unacceptable Searches

• Intimidation
• Trespassing
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Consent:  Guide for Inspector
• Identify yourself and your purpose
• Ask specifically for consent
• Advise occupant of what you are there to inspect
• Advise occupant of the consequences
• Must hear the consent
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Exigent or Emergency 
Circumstances

• All three elements MUST be present:
– Serious threat to life or safety
– So imminent that delay for warrant would harm
– A rare occurrence
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Polling Question
Which of the following is considered an unacceptable search?

a. Waiver
b. Trespass
c. Forced entry
d. Bypass
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Student Activity

Video:  Case Study
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Answers to exercise
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