
 
 
 
 

 
        

DIS-3 OT:RR:RDL:FAPL 
       CBP-AP-2017-025326 AML 

 
September 15, 2017 

 
Via FOIAOnline 
 
Mr. Matthew Hoppock 
Hoppock Law Firm, LLC 
10985 Cody Street 
Suite 130 
Overland Park, Kansas  66210 
 
RE: Freedom of Information Act Appeal; Request for I-213 instructions and training 

materials; U.S. Customs and Border Protection Reference CBP-2017-021420; 
Appeal of redactions   

 
Dear Mr. Hoppock: 
 
 This is in final reply to your electronic submission dated January 24, 2017, with 
which you appeal the January 23, 2017 response to the Freedom of Information Act 
(FOIA) request you made to the FOIA Division, U.S. Customs and Border Protection 
(CBP) (CBP Reference# CBP-2017-021420), on or about January 7, 2017.  In its January 
2017 response to you, CBP’s FOIA Division informed you that, although its search of 
CBP databases produced records responsive to your request, it determined that the 
responsive records should be withheld in full, pursuant to Exemptions (b)(6), (b)(7)(C) 
and (b)(7)(E) of the FOIA.  The FOIA Division further advised you that “there are no 
‘pre-filled’ fields on the I-213.”  We regret the delay in reply. 
 
 In your initial request, you sought: 
 

[T]raining materials for CBP officers related to the preparation of Form I-
213 when an immigrant is encountered or apprehended at or near the 
border. This would include the training materials shown to CBP officers 
when they learn how to prepare a Form I-213. This request also includes 
any templates or model language for preparing Forms I-213... [You are] 
requesting the fields that are “pre-filled” on the I-213. When the officer 
prepares the form electronically, some of the fields contain a drop-down 
list of options. [You are] requesting all of these fields of pre-filled 
information for the current Form I-213. 
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You describe the background and basis of your appeal as follows: 
 

 The exemptions cited do not apply, and the agency has failed to 
show the documents cannot be redacted to protect whatever portions of 
these documents could possibly be exempt. First, exemption (b)(6) doesn’t 
apply, because we’ve only asked for training materials which are used to 
train CBP officers on how to fill out the Form I-213. We haven’t asked for 
any specific personnel records. Similarly, exemption (b)(7)(C) does not 
apply because that exemption only protects documents an “individual” 
would have a particular “privacy interest” in. Again, we haven’t asked for 
specific personnel files but rather the training materials. Finally, 
exemption (b)(7)(E) does not apply, because the agency’s training 
materials in filling out this one particular form do not reveal the 
techniques and procedures for law enforcement “investigations or 
prosecutions.”[…] We are trying to determine why the I-213 forms 
continue to be populated with this identical language, and where it is 
coming from. To that extent, what we are seeking is not information to be 
used for circumventing the law or interfering with the agency’s 
investigations or prosecutions but rather information that would educate 
on whether the Form I-213 is all that reliable in the first place. Further the 
agency has not submitted a Vaughn index or indicated that there are no 
segregable portions of the documents that could be produced perhaps with 
redactions of purportedly exempt material. 

 
Prefatorily, we reply to your contention that CBP did not provide you with a 

Vaughn Index with its initial reply.  It is well-settled that a requester is not entitled to 
receive a Vaughn Index during the administrative process.  See, e.g., Bangoura v. U.S. 
Dep’t of the Army, 607 F. Supp. 2d 134, 143 n.8 (D.D.C. 2009) (noting that agency not 
required to provide Vaughn Index prior to filing of lawsuit); Schwarz v. U.S. Dep’t of 
Treasury, 131 F. Supp. 2d 142, 147 (D.D.C. 2000) (“[T]here is no requirement that an 
agency provide a . . . ‘Vaughn’ index on an initial request for documents.”); Edmond v. 
U.S. Attorney, 959 F. Supp. 1, 5 (D.D.C. 1997) (rejecting, as premature, request for 
Vaughn Index when agency had not processed plaintiff's request).  
 

In response to your appeal, we revisited the decision to withhold the responsive 
records in full.  In reviewing those records we discovered that the fifty-six (56) pages that 
were withheld in full by the FOIA Division as responsive records are in fact comprised of 
training materials created and presented by a separate Department of Homeland Security 
(DHS) component agency1.  Your request should have been referred to that component 
                                            
1CBP has neither the authority nor the ability to disclose records created and maintained by other DHS 
components.  Each of the twenty two (22) component agencies of the Department of Homeland Security 
(DHS) maintains its own, separate FOIA office.  See 6 CFR § 5.11 at http://www.ecfr.gov/cgi-bin/text-
idx?SID =4eaf8ec42e77e5a3d23fa89038f7d5b3&mc=true&node=se6.1.5_11&rgn=div8.  Other responsive 
records may be maintained by United States Citizenship and Immigration Services (USCIS) which can be 
reached via the World Wide Web at https://www.uscis.gov/about-us/freedom-information-and-privacy-act-
foia/uscis-freedom-information-act-and-privacy-act or via U.S. Mail at U.S. Citizenship and Immigration 
Services, National Records Center, FOIA/PA Office, P. O. Box 648010, Lee’s Summit, MO 64064-8010.  

http://www.ecfr.gov/cgi-bin/text-idx?SID%20=4eaf8ec42e77e5a3d23fa89038f7d5b3&mc=true&node=se6.1.5_11&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID%20=4eaf8ec42e77e5a3d23fa89038f7d5b3&mc=true&node=se6.1.5_11&rgn=div8
https://www.uscis.gov/about-us/freedom-information-and-privacy-act-foia/uscis-freedom-information-act-and-privacy-act
https://www.uscis.gov/about-us/freedom-information-and-privacy-act-foia/uscis-freedom-information-act-and-privacy-act
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agency for processing.  See 5 U.S.C. § 552(a)(6)(B)(iii)(III) (2006 & Supp. IV 2010) 
(describing that one of three statutory circumstances where agencies can extend time to 
respond concerns “the need for consultation . . . with another agency [or among two or 
more agency components] having a substantial interest in the determination of the 
request”).  

 
Notwithstanding, in response to your appeal, the FOIA Appeals, Policy and 

Litigation Branch (FAPL) requested searches from the CBP component offices in which, 
because of their duties and functions, responsive records were likely to have been created 
and be maintained and thus could likely be found: the Office of Border Patrol (USBP) 
and the Office of Field Operations (OFO).  The searches produced one document created 
and maintained by CBP that we have redacted and are disclosing under the cover of this 
letter: “Preparation of Form I-213, Record of Deportable/Inadmissible Alien.”  The 
exemption invoked for the redactions made to the document and the bases for their 
invocation are set forth and discussed below. 

 
The FOIA Generally 
 
 Congress enacted FOIA in order “to pierce the veil of administrative secrecy and 
to open agency action to the light of public scrutiny.” Dep’t of Air Force v. Rose, 425 
U.S. 352, 361 (1976) (citation omitted). “The basic purpose of FOIA is to ensure an 
informed citizenry, vital to the functioning of a democratic society, needed to check 
against corruption and to hold the governors accountable to the governed.” John Doe 
Agency v. John Doe Corp., 493 U.S. 146, 152 (1989) (citation omitted). The statute 
provides that “each agency, upon any request for records which (i) reasonably describes 
such records and (ii) is made in accordance with published rules . . . shall make the 
records promptly available to any person.” 5 U.S.C. § 552(a)(3)(A). 
 
 The predominant objective of the FOIA is the disclosure to the public of 
executive branch information that is maintained by the Federal Government unless the 
requested records contain certain categories of information that are exempt or excluded 
from compelled disclosure. The FOIA provides nine exemptions and three exclusions 
pursuant to which an agency may withhold requested information.  Thus, the public's 
right to government information is not without limits.  However, the FOIA exemptions 
are to be narrowly construed, and the burden is on the government to demonstrate that the 
materials sought may be withheld due to one or more of the exemptions. 
 

Certain information that is contained in the records withheld in full and the 
responsive records released under the cover of this letter is exempt from disclosure 
pursuant to Exemption (b)(7)(E) of the FOIA (5 U.S.C. § 552 (b)(7)(E)) and was 
therefore redacted from the records disclosed.  The information has been withheld 
pursuant to Exemption (b)(7)(E), which protects from disclosure information compiled 

                                                                                                                                  
United States Immigration and Customs Enforcement (ICE) can be contacted via the World Wide Web at 
http://www.ice.gov/foia/ request and via U.S. Mail at: U.S. Immigration and Customs Enforcement, 
Freedom of Information Act Office, 500 12th Street SW, Stop 5009, Washington, D.C. 20536-5009.  
  

http://www.ice.gov/foia/%20request
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for law enforcement purposes, “if such disclosure could reasonably be expected to risk 
circumvention of the law[.]” 

 
Exemption (b)(7)(E) 
 
 Exemption (b)(7)(E) exempts from disclosure information that would disclose 
techniques and procedures for law enforcement investigations or prosecutions, or would 
disclose guidelines for law enforcement investigations or prosecutions if such disclosure 
could reasonably be expected to risk circumvention of the law.  Information that falls 
within the purview of Exemption (b)(7)(E) is “categorically exempt” from disclosure.  
Fisher v. Dep’t of Justice, 772 F.Supp. 7, 12 at n. 9 (D.D.C. 1991), aff’d, 968 F.2d 92 
(1992).  It is well established that CBP has a clear law enforcement mandate. Coastal 
Delivery Corp. v. US Customs Service, 272 F. Supp. 2d 958, 963 (C.D. Cal. 2003).  The 
document at issue in this administrative appeal were compiled for the purpose of 
enforcing this nation’s immigration laws, particularly as those laws pertain to the 
completion of the I-213 forms. 
 
 The Federal Courts in the District of Columbia have repeatedly determined that 
CBP is a law enforcement agency and that the records it creates and maintains are 
generally exempt from disclosure under the FOIA as law enforcement records. 
 

 Exemption 7 protects from disclosure “records or information 
compiled for law enforcement purposes,” but only to the extent that the 
production of such records would cause an enumerated harm. 5 U.S.C. § 
552 (b)(7); see Fed. Bureau of Investigation v. Abramson, 456 U.S. 615, 
622, 102 S. Ct. 2054, 72 L. Ed. 2d 376 (1982). A record is considered to 
have been compiled for law enforcement purposes if it was “created or 
acquired in the course of an investigation and the nexus between the 
investigation and one of the agency’s law enforcement duties is based on 
information sufficient to support at least a colorable claim of its 
rationality.” Quiñon v. Fed. Bureau of Investigation, 86 F.3d 1222, 1228, 
318 U.S. App. D.C. 228 (D.C. Cir. 1996) (quoting Pratt v. Webster, 673 
F.2d 408, 420-21, 218 U.S. App. D.C. 17 (D.C. Cir. 1982)). Callaway v. 
United States Dep’t of Treasury, 2007 U.S. Dist. LEXIS 102512, 32-33 
(D.D.C. Aug. 31, 2007). 
 
CBP’s mission is to protect the borders of the United States against terrorists and 

the instruments of terror, enforce the customs and immigration laws of the United States, 
and foster our Nation’s economy through lawful international trade and travel.  Its 
mission includes the interdiction and processing of aliens and passengers entering into the 
United States.  The creation and implementation of effective law enforcement systems 
and procedures is paramount to achieving this mission.  Given the nature and the contents 
of the instructions regarding the I-213 form at issue, which constitute law enforcement 
techniques and procedures that reflect CBP’s law enforcement priorities, information 
gathering techniques and considerations, the responsive record constitutes a law 
enforcement record.  Such records are compiled in direct relation to CBP’s law 
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enforcement mandate to enforce the customs and immigration laws.  Specifically, the I-
213 is used to record unique and particular demographic and investigative information 
compiled as part of CBP’s ongoing enforcement efforts of the customs and immigration 
laws and those persons who run afoul of those laws. There is a rational nexus between 
CBP’s enforcement of the federal laws and the information withheld because the 
information pertains to the CBP’s law enforcement functions.  Thus, Exemption (b)(7)(E) 
is implicated and is applicable to the responsive record at issue. 
 

In the event that you are dissatisfied with the disposition of your appeal, you may 
obtain judicial review of this decision pursuant to the provisions of 5 U.S.C. 
§552(a)(4)(B) in the United States District Court in the District in which you reside, in 
the District where the agency records are situated, or in the United States District Court 
for the District of Columbia.  
 

The Office of Government Information Services (OGIS) also mediates disputes 
between FOIA requesters and Federal agencies as a non-exclusive alternative to 
litigation. If you are requesting access to your own records (which is considered a 
Privacy Act request), you should know that OGIS does not have the authority to handle 
requests made under the Privacy Act of 1974. You may contact OGIS in any of the 
following ways: 
 

Office of Government Information Services 
800 N. Capitol Street, Suite 795 
Washington, DC 20002 
 
Telephone: 202-741-5770 
Facsimile: 202-741-5769 
www.archives.gov/ogis 

 
     Sincerely, 

Shari Suzuki, Chief 
FOIA Appeals, Policy & Litigation Branch 
















