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The Honorable Suzanne R. Parisien
Noted for Hearing: February 28, 2022
Without Oral Argument

SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STACY IRWIN and KIMBERLY FERREIRO, | NO. 21-2-11739-9 SEA

Plaintiffs, DECLARATION OF SARAH
GOHMANN BIGELOW IN SUPPORT
v. OF CITY OF SEATTLE’S

OPPOSITION TO PLAINTIFFS’
CITY OF SEATTLE, a municipal corporation | MOTION TO COMPEL CURRENT

under the laws of the State of Washington, ADDRESS OF FORMER MAYOR
JENNY DURKAN OR A PERSON
Defendant. DESIGNATED TO ACCEPT
SERVICE OF PROCESS ON BEHALF
OF JENNY DURKAN

I, SARAH GOHMANN BIGELOW, hereby state and declare as follows:

1. I am an attorney with Savitt Bruce & Willey LLP, counsel for Defendant City of
Seattle (the “City”) in this matter. I am over the age of eighteen and am competent to testify. |
make this declaration based on personal knowledge unless otherwise stated herein.

2. In late August and into September 2022, the parties exchanged correspondence
regarding discovery matters in this case, including regarding depositions.

3. Attached hereto as Exhibit A is a true and correct copy of an email that I sent to

Mr. Needle and Ms. Mindenbergs on August 12, 2022.

SAVITT BRUCE & WILLEY LLP

DECLARATION OF SARAH GOHMANN BIGELOW IN 1425 Fousth Avene Suite 800
SUPPORT OF CITY OF SEATTLE’S OPPOSITION TO Seattle, Washington 98101-2272
PLAINTIFFS’ MOTION TO COMPEL CURRENT ADDRESS (206) 749-0500

OF FORMER MAYOR JENNY DURKAN OR A PERSON
DESIGNATED TO ACCEPT SERVICE OF PROCESS ON
BEHALF OF JENNY DURKAN- 1
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4. Attached hereto as Exhibit B is a true and correct copy of a letter that I received
from Mr. Needle, dated October 4, 2022.

5. Attached hereto as Exhibit C is a true and correct copy of a letter that I sent to
Mr. Needle and Ms. Mindenbergs, dated October 20, 2022.

6. Attached hereto as Exhibit D is a true and correct copy of the City’s Disclosure
of Possible Primary Witnesses that my office served on October 24, 2022. At no time since the
City served its witness disclosure have Plaintiffs asked to discuss or meet and confer regarding
that disclosure.

7. Attached hereto as Exhibit E is a true and correct copy of Plaintiffs’ Disclosure
of Possible Primary Witnesses that I received on October 24, 2022.

8. Starting in around October 2022, Plaintiffs took the position that depositions
should not proceed until Plaintiffs received the City’s privileged information that was at issue
in the City’s Privilege Motions.! Plaintiffs took this position in our discussions at the end of
October 2022. Through the end of 2022 and into 2023, Plaintiffs maintained their position that
depositions should not proceed until Plaintiffs received the City’s privileged information at
issue in the City’s Privilege Motions, and then also the City’s privileged information that
Plaintiffs sought in their November 18, 2022 Revised Motion to Compel Discovery, for In
Camera Review, and the Appointment of a Special Master, all of which became the subject of
the Court’s Discovery Orders.’

9. On January 18, 2023, I received service of a Motion for Discretionary Review of
the Court’s Discovery Orders filed in the Court of Appeals by Plaintiffs. Also on January 18,

2023, I received service of a Motion to Stay Proceedings filed in the Court of Appeals by

! “Privilege Motions” means the City’s Motion for Return of Documents Subject to Privilege Claims, filed July 1,
2022; the City’s Motion for Privilege Determination, filed July 1, 2022.

2 “Discovery Orders” means the November 16, 2022 Revised and Updated Order Granting City of Seattle’s
Motion for Privilege Determination; the December 2, 2022 Order Denying Motion to Reconsider Determination of
Privilege; the January 6, 2023 Order Denying Plaintiffs’ Motion to Compel, for In Camera Review, and a Special
Master; and the January 6, 2023 Order Granting Motion to Compel Ferreiro Deposition.

SAVITT BRUCE & WILLEY LLP

DECLARATION OF SARAH GOHMANN BIGELOW IN 1425 Fousth Avene Suite 800
SUPPORT OF CITY OF SEATTLE’S OPPOSITION TO Seattle, Washington 98101-2272
PLAINTIFFS’ MOTION TO COMPEL CURRENT ADDRESS (206) 749-0500

OF FORMER MAYOR JENNY DURKAN OR A PERSON
DESIGNATED TO ACCEPT SERVICE OF PROCESS ON
BEHALF OF JENNY DURKAN- 2
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Plaintiffs. Attached hereto as Exhibit F is a true and correct copy of that Motion to Stay
Proceedings.

10. On Friday, February 3, 2023, the Court of Appeals denied the Plaintiffs’ Motion
to Stay Proceedings. Attached hereto as Exhibit G is a true and correct copy of that Order.

11.  Attached hereto as Exhibit H is a true and correct copy of an email that I
received from Ms. Mindenbergs on Monday, February 6, 2023, after the Court of Appeals
issued its Order denying Plaintiffs’ Motion to Stay Proceedings.

12.  Attached hereto as Exhibit I is a true and correct copy of an email that I sent to
Ms. Mindenbergs and Mr. Needle. I did not receive any response to this email or any other

communication from Plaintiffs’ counsel regarding my request for a telephone call.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOREGOING IS TRUE AND
CORRECT.

Executed this 22" day of February, 2023, at Seattle, Washington.

/s/ Sarah Gohmann Bigelow
Sarah Gohmann Bigelow

SAVITT BRUCE & WILLEY LLP

DECLARATION OF SARAH GOHMANN BIGELOW IN 1425 Fousth Avene Suite 800
SUPPORT OF CITY OF SEATTLE’S OPPOSITION TO Seattle, Washington 98101-2272
PLAINTIFFS’ MOTION TO COMPEL CURRENT ADDRESS (206) 749-0500

OF FORMER MAYOR JENNY DURKAN OR A PERSON
DESIGNATED TO ACCEPT SERVICE OF PROCESS ON
BEHALF OF JENNY DURKAN- 3
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CERTIFICATE OF SERVICE

I hereby declare under penalty of perjury under the laws of the State of Washington that

on this date, I caused a true and correct copy of the foregoing document to be served on the

following in the manner(s) indicated:

Susan B. Mindenbergs, WSBA #20545 Via E-Filing
Law Office of Susan B. Mindenbergs 0 Via Legal Messenger
;05 Slecc\);i ggclagze, Suite 1050 Via Email

eattle, . .
Telephone: (206) 447-1560 0 Via U.S. Mail
Facsimile: (206) 447-1523 O ViaFax
Email: susanmm@msn.com
Attorney for Plaintiffs
Jeffrey L. Needle, WSBA #6346 Via E-Filing
Law Office of Jeffrey L. Needle OO0 Via Legal Messenger
;OStgec%li ggclagze, Suite 1050 Via Email

eattle, . .
Telephone: (206) 447-1560 0 Via U.S. Mail

[0 Via Fax

Facsimile: (206) 447-1523
Email: jneedlel@wolfenet.com
needle@jneedlelaw.com

Attorney for Plaintiffs

DATED this 22" day of February, 2023 at Seattle, Washington.

CERTIFICATE OF SERVICE

SAVITT BRUCE & WILLEY LLP
1425 Fourth Avenue Suite 800
Seattle, Washington 98101-2272
(206) 749-0500
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From: Sarah Gohmann Bigelow

To: jneedlel@wolfenet.com

Cc: "Jeffrey Needle"; "susan mindenbergs"; "Christine Tobin"; Irlopez.paralegal@gmail.com; James Savitt; Nathan
Garberich; Meghan Parker; Brandi Balanda

Subject: RE: Irwin - Privilege log

Date: Friday, August 12, 2022 3:53:00 PM

Mr. Needle,

As a preliminary matter, it is imperative that you start sending emails to my correct email address:
sgohmannbigelow@sbwllp.com. The gohmannbigelow@sbwllp.com address that you continue to
use does not exist. We have already asked that plaintiffs’ counsel use my correct email. Plaintiffs
should rely henceforth that emails sent to this non-existent address will not be reviewed or
addressed by defense counsel, even if others are included on the string.

| also write to address the issues raised in your recent emails, and further to our recent
communications with you about information found on the City’s servers regarding Ms. Ferreiro’s
communications with her counsel.

Depositions

We expect that our firm will be representing Mr. Barnett, who is a current City employee, and that
our firm will be able to accept service on his behalf. He is on vacation, and we will get back to you to
confirm this expectation (or to advise that our expectation is incorrect) this coming week when he
returns.

We do not represent Ms. Chen, Mr. Fong, Ms. Formas, or Ms. Durkan, and cannot accept service or
address dates on their behalf. You have Ms. Chen’s attorney’s contact information as we recently
included you on correspondence to her counsel.

With respect to dates: the week of September 6 does not work for us for Ms. Chen, but we can be

available any of September 13, 15, 19, and 21-23. The dates you propose for Mr. Fong, Ms. Formas
and Ms. Durkan work on our calendars. We cannot speak for these witnesses. We will get back to

you regarding Mr. Barnett promptly when we are able to speak with him.

The City would like to proceed also with depositions. We request one of the following dates for the
deposition of Ms. Ferreiro: October 11, 18 or 19. The City may have additional witnesses to depose
and will propose other dates for these witnesses.

The City’s Production of Documents and Privilege Log

As we have advised, the City agreed to make productions on a rolling basis in an effort to produce
documents as quickly as possible in response to Plaintiffs” voluminous requests. This is documented
in correspondence to you and Ms. Mindenbergs. As part of these efforts, the City has been
producing documents at regular intervals and has made ten productions to date, the most recent of
which on July 19. There is no basis for surprise at the receipt of the City’s tenth production of
documents on July 19 or for mischaracterizing this most recent production as “delayed.”



At this point, the City has produced more than 13,000 pages of documents in response to Plaintiffs’
requests and we believe that the City’s production is nearing completion. We are in the process of
reviewing other locations to verify whether additional responsive documents exist. We expect that
these efforts may yield some additional documents and that they can be produced by the end of this
month. We will also provide a privilege log for documents not produced on grounds of privilege or
work product by the end of this month. We disagree with your suggestion of an “unacceptable”
delay in this regard, not least in light of the City’s substantial discovery efforts.

Plaintiffs’ Communications with Counsel on City Servers

Given that Plaintiffs have not asserted any claim of privilege or immunity of discovery with regard to
the document we provided to you on July 22, and regarding which we followed up on August 4, the
City will cease its sequestration of that document, rely that Plaintiffs do not assert any privilege or
immunity from discovery with regard to that document, and proceed accordingly.

SARAH GOHMANN BIGELOW | SAVITT BRUCE & WILLEY LLP | WWW.SBWLLP.COM

Privileged and Confidential: Please be advised that this message may contain information that is private
and legally privileged. If you are not the person for whom this message is intended, please delete it and
notify me immediately of the error. Please do not copy or send this message to anyone else. Thank you for
your cooperation.

From: Jeffrey Needle <jneedlel@wolfenet.com>

Sent: Wednesday, August 10, 2022 2:21 PM

To: Brandi Balanda <bbalanda@sbwllp.com>; James Savitt <jsavitt@sbwllp.com>;
gohmannbigelow@sbwllp.com

Cc: 'Jeffrey Needle' <jneedle@jneedlelaw.com>; 'susan mindenbergs' <susanmm@msn.com>;
'Lonnie Lopez' <Irlopez.paralegal@gmail.com>; 'Christine Tobin' <christine@sbmlaw.net>
Subject: Irwin - Privilege log

Counsel:

In your cover letter dated July 19, 2022, you explain the supplemental document production
for Plaintiff’s discovery request dated October 26, 2021. There is no explanation why this
discovery production was delayed approximately nine months. We reserve our right to seek
sanctions for this unjustified and unexplained delay. In relevant part, you state “certain
documents have been redacted or withheld in their entirely because they are protected from
discovery by the attorney-client privilege and/or work product doctrine. A privilege log will
be forthcoming.” (Emphasis added). This is not acceptable. We almost certainly intend to
challenge the assertion of attorney client privilege and/or work product and must have a
privilege log immediately. We reserve our right to argue that the delay in producing the
privilege log has waived all asserted privileges.

Jeffrey Needle
Law Offices of Jeffrey Needle



705 Second Ave. Suite 1050
Seattle, Washington 98104
(206) 447-1560
Jneedlelaw.com
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Law Offices of Jeffrey L. Needle

705 Second Avenue - Hogue Building Jeffrey L. Needle
Suite 1050 - Seattle, Washington 98104 Lonnie Lopez
Tel. (206) 447-1560 - Fax. (206) 447-1523 Paralegal

ineedle@ijneedlelaw.com

October 4, 2022

VIA EMAIL TO jsavitt@sbwLLP.com
VIA EMAIL TO bbalanda@sbwLLP.com
VIA EMAIL TO sgohmannbigelow@sbwLLP.com

James P. Savitt, Esq.

Brandi B. Balanda, Esq.

Sarah Gohmann Bigelow, Esq.
SAVITT BRUCE & WILLEY LLP
1425 Fourth Avenue, Suite 800
Seattle, WA 98101

Re:  Stacy Irwin and Kimberly Ferreiro v. City of Seattle, Washington
Case No. 21-2-11739-9 SEA

Dear Counsel:

This letter serves to memorialize the parties’ CR 37 Conference of Wednesday,
September 28, 2022.

1. Chen Deposition:

The parties have agreed to reschedule Ms. Chen’s deposition scheduled for September 21
to a time after the City has completed its production of documents to Plaintiffs. The parties will
endeavor to reschedule Ms. Chen’s deposition before Thanksgiving. Neither party has control
over when remaining attorney client privilege issues will be resolved. Plaintiffs will require the
resolution of those issues prior to Ms. Chen’s deposition.

Plaintiffs anticipate the Ms. Chen’s deposition will take two days. Darwin Roberts,
attorney for Michelle Chen, will let the parties know by October 5 if the two-day Chen
deposition will be on consecutive days or days that are non-consecutive, but reasonably close in
time — no longer than a week apart. The City does not object to the non-consecutive days
depending on what Chen wants.

The parties agreed that if at the conclusion of Ms. Chen’s two-day deposition there is

insufficient time for the City to question Ms. Chen, the City may note Ms. Chen’s deposition for
a different date and that deposition will not count against the 10 depositions it is allowed to take

1


mailto:jneedle@jneedlelaw.com

Savitt Bruce & Willey, LLP
October 4, 2022
Page two

under the local rules. Plaintiffs will not agree to allocate time to the Defendant to question Ms.
Chen from the time authorized by LCR 26(b)(3).

Neither Mr. Roberts nor Plaintiffs’ counsel are available for Chen’s deposition during the
week of November 7, 2022.

3. Ms. Ferreiro’s Deposition.

Ms. Ferreiro deposition is currently scheduled for October 20, 2022. That date is
stricken. It is anticipated that the Ferreiro deposition can be rescheduled for some time in
December after the Chen deposition is concluded. It is Plaintiffs’ position that Chen’s deposition
must be concluded before either of Plaintiffs’ depositions and this scheduling may be dependent
upon the resolution of outstanding attorney client issues.

4. Michell Chen’s Claim of Privilege or Privacy.

Darwin Roberts agreed to provide both parties with a privilege log on or before October
5,2022. The City will provide plaintiffs with a list of the Chen documents it has sequestered.

5. Defendant’s Rolling Production.

The Plaintiffs served upon the Defendant its First Request of Discovery on October 26,
2021. On December 13, 2022, the Defendant responded with what it described as the first of
“rolling installments” responsive to Plaintiffs’ October Discovery Request. Plaintiffs objected to
the production of discovery by rolling installments orally and in an email dated March 29, 2022.
Plaintiffs’ counsel stated in the email that rolling productions were not unacceptable and that
immediate compliance was required. A letter from Brandi Balanda dated April 22, 2022
memorialized that the parties engaged in meet and confer on April 14 and April 20, and that on
those occasions the parties addressed Plaintiffs’ concerns about the inadequacy of “rolling
productions.” The City stated that it was going to proceed with rolling productions over the
Plaintiffs’ objections.

It remains Plaintiffs’ position that if the City had responded to discovery as required by
Court Rules, the attorney client privilege issues asserted by the Defendant in their late disclosed
documents would have been resolved many months ago. Likewise, Plaintiffs could have
proceeded with depositions and related discovery much sooner. It is Plaintiffs’ position that they
have experienced extreme prejudice by the Defendants’ insistence on “rolling production” of
documents over Plaintiffs’ objection.

City has now agreed to complete all document production by October 15, 2022.



Savitt Bruce & Willey, LLP
October 4, 2022
Page three

6. Defendant’s 28-Page Privilege Log:

The City has produced a 28-page privilege log not including those documents presently
under an in camera review by the court. The privilege log begins at COS 00004151 despite the
fact that earlier numbered documents produced by the City have been redacted but do not appear
on the privilege log. An example is a copy of the SEEC investigative report (COS_000009-
COS_000022). The City has agreed to review and get back to Plaintiffs’ counsel about an
updated privilege log.

Plaintiffs do not intend to challenge any redactions in documents listed in the privilege
log dated before August 2020 but do not waive the necessity of a privilege log. Plaintiffs do
challenge all redactions in all documents in the privilege log dated August 2020 to present
consistent with their objections to those documents presently under in camera review.
Defendant has not agreed to remove any of the redactions of documents dated August 2020 to
present.

7. Formas Deposition.

Stephanie Formas has contacted the City and Savitt Bruce will represent her and accept
service of process for her deposition. Plaintiffs will provide proposed dates for the Formas
deposition.

8. Durkan Deposition.

Plaintiffs intend to take the deposition of former Mayor Jenny Durkan. Plaintiffs do not
have Mayor Durkan’s address and therefore are unable to effect service of process. Plaintiffs
require that either a representative of the City of Seattle agree to accept service of process on
behalf of Mayor Duran or provide Mayor Durkan’s last known address. In the alternative,
Plaintiffs will file a motion to compel disclosure of her last known address. Defense counsel has
agreed to inquire and get back to us.

9. Alternative Dispute Resolution:
The court-imposed deadline for ADR is 2/27/23. The City should be mindful that many

mediators are unavailable for at least two months before scheduling. The City will get back to
Plaintiffs about the status of mediation.



Savitt Bruce & Willey, LLP
October 4, 2022
Page four

Very truly yours,

/s/ Jeffrey Needle

Jeffrey Needle
Susan Mindenbergs
Attorneys for Plaintiff

Cc: Darwin Roberts
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SAVITT BRUCE & WILLEY Lie

October 20, 2022

Via Email/PDF

Ms. Susan B. Mindenbergs [susanmm(@msn.com]
LAW OFFICE OF SUSAN B. MINDENBERGS

705 Second Avenue, Suite 1050

Seattle, WA 98104

Mr. Jeffrey L. Needle [jneedlel@wolfenet.com; jneedle@jneedlelaw.com]
LAW OFFICE OF JEFFREY L. NEEDLE

705 Second Avenue, Suite 1050

Seattle, WA 98104

Re:  Irwin and Ferreiro v. City of Seattle | KCSC No. 21-2-11739-9 SEA
Dear Ms. Mindenbergs and Mr. Needle:

We write in reply to your October 4 correspondence. The City’s agreements are
as stated herein.

1. Ms. Chen’s Deposition. Plaintiffs are free to determine when they would
like to depose Ms. Chen. The vast bulk of the City’s documents responsive to Plaintiffs’
discovery has long ago been provided, and the City confirmed last week that it has
concluded its production. If Plaintiffs wish to delay Ms. Chen’s deposition while they
challenge or address privilege or other issues, they are free to do so but that is their
choice.

The City continues to reserve its right to examine Ms. Chen as part of the
deposition of Ms. Chen noticed by Plaintiffs. The authority for this right we provided to
you remains unchallenged. We will continue to work with Plaintiffs and with Ms. Chen
in hopes of finding an agreement that will avoid the need for motion practice on this
issue. We do not agree that the issue would be resolved merely by the City noting its
own deposition of Ms. Chen.

We await communication from you regarding when Plaintiffs would like to
schedule Ms. Chen’s deposition.

www.SBWLLP.com T: 206.749.0500 JosHua GREEN BUILDING, 1425 FOURTH AVENUE, SUITE 800
F:206.749.0600  SeATTLE, WA 98101-2272



Ms. Susan B. Mindenbergs
Mr. Jeffrey L. Needle
October 20, 2022

Page 2

2. Ms. Ferreiro’s Deposition. The City disagrees that Plaintiffs may delay
their depositions until a time of their choosing, or that there is a basis to link the timing of
Ms. Ferreiro’s deposition with Ms. Chen’s. If there is authority for your demand that
“Chen’s deposition must be concluded before either of Plaintiffs’ depositions”, please
provide such authority.

The City has been requesting dates for the deposition of Ms. Ferreiro since
August 12. On September 21, we issued a notice for her deposition on October 20 and
reiterated our willingness to find alternative dates if that did not work for her or you. To
date Plaintiffs have refused to provide any date at all. Accordingly, we are issuing an
Amended Notice of Deposition of Plaintiff Kim Ferreiro herewith, noting Ms. Ferreiro’s
deposition for November 9, 2022.

As before and as is our practice we are happy to reschedule this to a mutually
agreeable date if this date cannot work for Ms. Ferreiro. And, as we have indicated, the
City is willing to defer Ms. Ferreiro’s deposition until after Ms. Chen’s deposition,
provided Ms. Chen’s deposition occurs in the near term and by November 30. It is not
acceptable, however, to delay Ms. Ferreiro’s deposition indefinitely. If the parties cannot
agree on a firm date in 2022 for Ms. Ferreiro’s deposition, the City expects to enforce the
Notice of Deposition for November 9.

3. Ms. Chen’s Claim of Privilege or Privacy. Mr. Roberts has provided the
parties with the first installment of Ms. Chen’s privilege log. We have responded and set
forth a process to allow the City an opportunity to review documents for privilege and
responsiveness, which obviates any need for a list of the sequestered documents. Mr.
Roberts will provide the parties with logs identifying any documents over which Ms.
Chen has asserted privilege and/or privacy protections. After these logs are provided,
and to the extent there is any non-privileged and responsive material that has been
sequestered, the City will produce it to Plaintiffs. The City will perform its part
expeditiously.

4. The City’s Document Production. Both parties served initial written
discovery in October 2021, and then agreed to delay serving responses until December
and after each had served initial objections. At the same time the City served its
responses to Plaintiffs’ written discovery, it started producing documents. As Ms.
Balanda explained in her April 22 correspondence, given the breadth of documents
requested, the City has produced documents on a rolling basis to ensure that responsive
documents are produced as quickly as possible. We also note that it was not until the
April-May meet and confer process that key issues and objections were resolved such
that there was clarity on the scope of documents to be produced—many documents were
the subject of unresolved objections at that time, through no fault of the City. Like the



Ms. Susan B. Mindenbergs
Mr. Jeffrey L. Needle
October 20, 2022

Page 3

City, Plaintiffs have produced their documents in multiple installments with the most
recent sets being provided in August, or about 10 months after receipt of the discovery
requests.

The City’s production has not delayed Plaintiffs’ ability to challenge the City’s
assertion of privilege. The privilege issues that are currently pending before the Court
were raised by the City, in motions submitted on July 1, 2022—more than three months
ago. It is not the City’s fault that the motions have not been decided. Furthermore, had
Plaintiffs promptly returned the City’s privileged documents when first requested, these
privilege issues would have been brought to the Court’s attention sooner. Finally,
Plaintiffs have now explained that their strategy is to challenge each and every assertion
of privilege that the City makes to any documents dated August 2020 or later. Plaintiffs
declined to take action on this strategy, or even to disclose it, till now, and the attempt to
blame the City for these choices is unavailing.

5. The City’s Privilege Log. The City has reviewed its privilege log and
notes that there are documents that were produced in redacted form but inadvertently
omitted from the log. Based on our initial review, we believe that most of these omitted
documents are duplicative of documents that were logged elsewhere on the log—for
example, a logged copy of the SEEC Report (COS_000009-22) can also be found on the
log at COS_00012118-12130. The City will provide Plaintiffs with an updated log which
includes these omitted documents.

If there are specific documents about which Plaintiffs challenge the City’s
assertion of privilege, the City is willing to meet and confer about these documents and
review its redactions in light of Plaintiffs’ concerns.

The City disagrees with Plaintiffs’ categorical exception and/or waiver arguments
that all post-August 2020 documents are not privileged.

6. Ms. Formas’s Deposition. We are in the process of confirming our
representation of Ms. Formas. Assuming we are engaged, we will follow-up with you to
discuss timing and, upon agreement in that regard, accept service on her behalf. As we
mentioned, Ms. Formas is late in her pregnancy, and this will impact the timing of her
deposition.

7. Ms. Durkan’s Deposition. We recognize the issues you raise with regard
to service of a deposition subpoena upon Ms. Durkan. We are exploring means for
service to be accepted and will be back to you in this regard as soon as we can.



Ms. Susan B. Mindenbergs
Mr. Jeffrey L. Needle
October 20, 2022

Page 4

8. Alternative Dispute Resolution. Thank you for raising this issue. The
City is amenable to ADR and aware of the deadline. We will reply further under separate

COVCr.
kksk

We do not agree that your October 4 correspondence is an accurate record of the
parties’ meet-and-confer discussions but have only addressed the inaccuracies to the
extent necessary to advance the ball in resolving the pending matters.

Yours truly,
Sarah Gohmann Bigelow

Enclosure

cc: Mr. Darwin Roberts [roberts@goldfarb-huck.com]
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The Honorable Suzanne Parisien

SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STACY IRWIN and KIMBERLY FERREIRO, | NO. 21-2-11739-9 SEA

Plaintiffs, NOTICE OF VIDEOTAPED
DEPOSITION OF KIMBERLY
v. FERREIRO

CITY OF SEATTLE, a municipal corporation
under the laws of the State of Washington,

Defendant.

PLEASE TAKE NOTICE that, pursuant to Civil Rule 30, the deposition of Kimberly
Ferreiro will be taken on oral examination before a notary public, or other official authorized
by law to administer oaths, via Zoom video conferencing, commencing at 9:30 a.m. PDT on
November 9, 2022, at the offices of Savitt Bruce & Willey LLP, 1425 Fourth Avenue Suite
800, Seattle, Washington 98101. This deposition will be recorded by stenographic means and
will also be video recorded. It will be subject to continuance from time to time until
completed.

This deposition will be conducted by remote video means' using a Zoom link to be

provided at least five days in advance of the time for the deposition set forth above. Should

! “There is a presumption that depositions shall occur via remote means unless good cause is shown.”
https://kingcounty.gov/~/media/courts/superior-court/docs/COVID-19/Civil-C19.ashx?la=en. The noticing party
is amenable to in person deposition at the location noted herein if the deponent wishes.
SAVITT BRUCE & WILLEY LLP
NOTICE OF VIDEOTAPED DEPOSITION OF KIMBERLY 1425 Fourth Avenue Suite 800
FERREIRO - 1 Seattle, Washington 98101-2272
(206) 749-0500
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any participant have trouble accessing the Zoom link, please contact Sarah Gohmann Bigelow

or James Savitt at 206-749-0500.

DATED: October 20, 2022.

SAVITT BRUCE & WILLEY LLP

By s/James P. Savitt

James P. Savitt, WSBA #16847

Sarah Gohmann Bigelow, WSBA #43634
1425 Fourth Avenue Suite 800

Seattle, Washington 98101-2272
Telephone: 206.749.0500

Facsimile: 206.749.0600

Email: jsavitt@sbwLLP.com

Email: sgohmannbigelow(@sbwLLP.com

Attorneys for Defendant City of Seattle

SAVITT BRUCE & WILLEY LLP
NOTICE OF VIDEOTAPED DEPOSITION OF KIMBERLY 1425 Fourth Avenue Suite 800

FERREIRO -2 Seattle, Washington 98101-2272
(206) 749-0500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

CERTIFICATE OF SERVICE

I hereby declare under penalty of perjury under the laws of the State of Washington that

on this date, [ caused a true and correct copy of the foregoing document to be served on the

following in the manner(s) indicated:

Susan B. Mindenbergs, WSBA #20545
Law Office of Susan B. Mindenbergs
705 Second Avenue, Suite 1050
Seattle, WA 98104

Telephone: (206) 447-1560

Facsimile: (206) 447-1523

Email: susanmm@msn.com

Attorney for Plaintiffs

Jeffrey L. Needle, WSBA #6346
Law Office of Jeffrey L. Needle
705 Second Avenue, Suite 1050
Seattle, WA 98104

Telephone: (206) 447-1560
Facsimile: (206) 447-1523
Email: jneedlel@wolfenet.com

Attorney for Plaintiffs

OO0X OO

OO0X OO

Via E-Filing

Via Legal Messenger
Via Email

Via U.S. Mail

Via Fax

Via E-Filing

Via Legal Messenger
Via Email

Via U.S. Mail

Via Fax

DATED this 20th day of October, 2022 at Seattle, Washington.

CERTIFICATE OF SERVICE

SAVITT BRUCE & WILLEY LLP
1425 Fourth Avenue Suite 800
Seattle, Washington 98101-2272
(206) 749-0500
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The Honorable Suzanne Parisien

SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STACY IRWIN and KIMBERLY FERREIRO,
Plaintiffs,
V.

CITY OF SEATTLE, a municipal corporation
under the laws of the State of Washington,

Defendant.

NO. 21-2-11739-9 SEA

CITY OF SEATTLE’S DISCLOSURE
OF POSSIBLE PRIMARY
WITNESSES

Pursuant to LCR 26(k)(1) and the March 16, 2022 Stipulation and Order Continuing

Trial Date and Amending Case Schedule, Defendant City of Seattle (the “City”) submits the

following list of possible primary witnesses. This list is based on the City’s current knowledge

of the facts, events, claims, and defenses at issue. The listing of a name on this list is not an

admission or acknowledgement by the City that the person in fact has relevant or discoverable

information. The City reserves all objections concerning the production, testimony, or scope of

inquiry to be had of any witness.

CITY OF SEATTLE’S DISCLOSURE OF POSSIBLE
PRIMARY WITNESSES - 1

SAVITT BRUCE & WILLEY LLP
1425 Fourth Avenue Suite 800
Seattle, Washington 98101-2272
(206) 749-0500
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L LAY WITNESSES

The City identifies the lay witnesses listed below whom it reserves the option to call as
witnesses at trial. The City reserves the right to amend and/or supplement this disclosure to
include additional information or witnesses.

1. Wayne Barnett—c/o Savitt Bruce & Willey LLP, 1425 Fourth Avenue Suite
800, Seattle, Washington 98101; (206) 749-0500 (herein “SBW”). Mr. Barnett is the Executive
Director for the Seattle Ethics and Elections Commission (“SEEC”). Mr. Barnett has
knowledge regarding the March 4, 2021 whistleblower complaint (Case No. 21-WBI-0304-1)
(the “Whistleblower Complaint”), the City’s response to the Whistleblower Complaint
including without limitation the SEEC’s report issued in response, and related matters.

2. Lyle Canceko—1520 NE 85th Street, Seattle, Washington 98115; (206) 818-
8967. Mr. Canceko is a former office administrator for the Mayor’s Office. Mr. Canceko is
likely to have knowledge regarding Plaintiffs’ performance of their duties and issues
concerning the supervision of their work, the plan to reorganize the public disclosure positions
at the Mayor’s Office, and related matters. He may also have other information pertinent to
this lawsuit.

3. Michelle Chen—c/o Darwin Roberts, Goldfarb & Huck PLLC, 925 Fourth
Avenue, Suite 3950, Seattle, Washington, 98104. Ms. Chen is former legal counsel to the
Mayor’s Office. Ms. Chen has knowledge regarding Plaintiffs’ performance of their duties and
issues concerning the supervision of their work, the reorganization of the public disclosure
positions at the Mayor’s Office, the events described in the Whistleblower Complaint and the
SEEC’s report issued in response, actions taken by the City in response to the Whistleblower
Complaint and SEEC report, and related matters. She may also have other information
pertinent to this lawsuit.

4. Jenny Durkan. Former Mayor Durkan has knowledge regarding the City’s
response to the SEEC’s Report, and related matters. She may also have other information

pertinent to this lawsuit.

, SAVITT BRUCE & WILLEY LLP
CITY OF SEATTLE’S DISCLOSURE OF POSSIBLE 1425 Fourth Avenue Suite 800

PRIMARY WITNESSES -2 Seattle, Washington 98101-2272
(206) 749-0500
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5. Kimberly Ferreiro—c/o Mr. Jeffrey L. Needle and Ms. Susan B. Mindenbergs,
Law Office of Jeffrey L. Needle, Law Office of Susan B. Mindenbergs, 705 Second Avenue,
Suite 1050, Seattle, Washington 98104 (herein, “Plaintiffs’ Counsel”). Ms. Ferreiro is a
plaintiff in this case and has information regarding Plaintiffs’ allegations and the City’s
defenses.

6. Michael Fong—3136 NE 82nd Street, Seattle, Washington 98115; (206) 779-
1070. Mr. Fong is a former Senior Deputy Mayor. Mr. Fong has knowledge regarding
Plaintiffs’ performance of their duties and issues concerning the supervision of their work, the
reorganization of the public disclosure positions at the Mayor’s Office, actions taken by the
City in response to the Whistleblower Complaint and the SEEC’s Report issued in response,
and related matters. He may also have other information pertinent to this lawsuit.

7. Stephanie Formas—4251 South Juneau Street, Seattle, Washington 98118;
(214) 674-7709. Ms. Formas is former Chief of Staff at the Mayor’s Office. Ms. Formas has
knowledge regarding Plaintiffs’ performance of their duties, actions taken by the City in
response to the Whistleblower Complaint and the SEEC’s report issued in response including
but not limited to efforts to offer Ms. Irwin an appropriate position, and related matters. She
may also have other information pertinent to this lawsuit.

8. Stacy Irwin—c/o Plaintiffs’ counsel. Ms. Irwin is a plaintiff in this case and
has information regarding Plaintiffs’ allegations and the City’s defenses.

9. Camille Jones—Ms. Jones is believed to reside on Vancouver Island in British
Columbia, Canada. Her last known address is 13011 3™ Ave NW, Seattle, Washington 98177;
(206) 714-5469. Ms. Jones is a former Employee Relations Manager at the City’s Department
of Human Resources. Ms. Jones has knowledge regarding Plaintiffs’ performance of their
duties and issues concerning the supervision of their work, the reorganization of the public
disclosure positions at the Mayor’s Office, actions taken by the City in response to the

Whistleblower Complaint and SEEC report including but not limited to efforts to offer Ms.

, SAVITT BRUCE & WILLEY LLP
CITY OF SEATTLE’S DISCLOSURE OF POSSIBLE 1425 Fourth Avenue Suite 800

PRIMARY WITNESSES -3 Seattle, Washington 98101-2272
(206) 749-0500
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Irwin an appropriate position, and related matters. She may also have other information
pertinent to this lawsuit.

10.  Julie Kipp——c/o SBW. Ms. Kipp is the Citywide Public Disclosure Manager.
Ms. Kipp may have knowledge regarding Plaintiffs’ job performance and the City’s response to
the Whistleblower Complaint and the SEEC’s report issued in response. She may also have
other information pertinent to this lawsuit.

11. Nana Mendez—c/o SBW. Ms. Mendez is a Director of Human Resources for
the City. Ms. Mendez may have knowledge regarding Plaintiffs’ performance of their duties
and issues concerning the supervision of their work, the City’s response to the Whistleblower
Complaint and the SEEC’s report issued in response, Plaintiffs’ payroll, personnel, and other
City HR-related records and matters as relevant, and related matters. She may also have other
information pertinent to this lawsuit.

12. Other Current or Former Employees and/or Representatives of the City of
Seattle. These individuals have not yet been identified and thus their contact information is not
yet known; the City will supplement this disclosure as necessary. It is anticipated that these
witnesses could have knowledge regarding the Plaintiffs’ performance of their duties, issues
concerning the supervision of Plaintiffs’ work, the allegations set forth in the Whistleblower
Complaint and the SEEC’s findings as set forth in its report, the City’s response to the
Whistleblower Complaint and SEEC’s report issued in response including but not limited to
efforts to offer Ms. Irwin an appropriate position, Plaintiffs’ claims that they were
constructively discharged and or retaliated against and the City’s defenses, and may have other
information pertinent to this lawsuit.

13. Individuals Identified in Plaintiffs’ Written Discovery Responses. The City
reserves the right to call as a witness any person identified by Plaintiffs in their written
discovery responses including but not limited to the individuals identified by Ms. Ferreiro in
response to Interrogatory Numbers 1 and 18 and Ms. Irwin in response to Interrogatory

Numbers 1 and 17.

, SAVITT BRUCE & WILLEY LLP
CITY OF SEATTLE’S DISCLOSURE OF POSSIBLE 1425 Fourth Avenue Suite 800

PRIMARY WITNESSES - 4 Seattle, Washington 98101-2272
(206) 749-0500
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II. EXPERT WITNESSES

The City may have expert(s) testify and/or lay witnesses provide expert testimony with
respect to the matters relevant to the claims and defenses asserted in this lawsuit. The expert(s)
on such subject matters have not yet been identified and/or retained. The City reserves its right
to amend and/or supplement this disclosure.

III. RESERVATION OF RIGHTS

The City reserves the right (a) to call as a witness any person identified as a possible
witness by Plaintiffs in this action; (b) to identify and disclose additional lay and/or expert
witnesses in response to Plaintiffs’ witness disclosures or otherwise; (¢) to call records
custodians, as necessary, to establish the authenticity or admissibility of any documents at
issue; and (d) to supplement this disclosure and identify as a witness any person the identity or
relevance of whom is not presently known but is disclosed or becomes apparent during the

course of discovery, which is ongoing.

DATED: October 24, 2022.

SAVITT BRUCE & WILLEY LLP

By s/ Sarah Gohmann Bigelow

James P. Savitt, WSBA #16847

Brandi B. Balanda, WSBA #48836

Sarah Gohmann Bigelow, WSBA #43634
1425 Fourth Avenue Suite 800

Seattle, Washington 98101-2272
Telephone: 206.749.0500

Facsimile: 206.749.0600

Email: jsavitt@sbwLLP.com

Email: bbalanda@sbwLLP.com

Email: sgohmannbigelow(@sbwLLP.com

Attorneys for Defendant City of Seattle

, SAVITT BRUCE & WILLEY LLP
CITY OF SEATTLE’S DISCLOSURE OF POSSIBLE 1425 Fourth Avenue Suite 800

PRIMARY WITNESSES - 5 Seattle, Washington 98101-2272
(206) 749-0500
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CERTIFICATE OF SERVICE

I hereby declare under penalty of perjury under the laws of the State of Washington that

on this date, I caused a true and correct copy of the foregoing document to be served on the

following in the manner(s) indicated:

Susan B. Mindenbergs, WSBA #20545
Law Office of Susan B. Mindenbergs
705 Second Avenue, Suite 1050
Seattle, WA 98104

Telephone: (206) 447-1560

Facsimile: (206) 447-1523

Email: susanmm@msn.com

Attorney for Plaintiffs

Jeffrey L. Needle, WSBA #6346
Law Office of Jeffrey L. Needle
705 Second Avenue, Suite 1050
Seattle, WA 98104

Telephone: (206) 447-1560
Facsimile: (206) 447-1523
Email: jneedlel@wolfenet.com

Attorney for Plaintiffs

OO0X OO

OO0X OO

Via E-Filing

Via Legal Messenger
Via Email

Via U.S. Mail

Via Fax

Via E-Filing

Via Legal Messenger
Via Email

Via U.S. Mail

Via Fax

DATED this 24" day of October, 2022 at Seattle, Washington.

CERTIFICATE OF SERVICE

SAVITT BRUCE & WILLEY LLP
1425 Fourth Avenue Suite 800
Seattle, Washington 98101-2272
(206) 749-0500
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The Honorable Suzanne Parisien
Trial Date: 3/27/23

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

STACY IRWIN and KIMBERLY FERREIRO,

Case No. 21-2-11739-9 SEA
Plaintiffs,

V. PLAINTIFFS’ DISCLOSURE OF
POSSIBLE PRIMARY

CITY OF SEATTLE, WASHINGTON, a WITNESSES

municipal corporation under the laws of the
State of Washington,

Defendant.

COMES NOW the Plaintiff pursuant to King County LCR 26 and designates the
following witnesses as primary witnesses in the above referenced case:

1. Wayne Barnett, Executive Director of the Seattle Ethics & Elections Commission, c/o
Savitt Bruce & Willey, LLP, (206) 749-0500. Barnett has knowledge of the Plaintiffs’
whistleblower complaint, the investigation into those complaints, and the results of that
investigation.

2. Kristi Bronemann, Address and Phone Number to be Supplemented. Bronemann is

Plaintiff Irwin’s friend and has knowledge of Plaintiff’s emotional distress resulting from the

PLAINTIFE’S DISCLOSURE OF POSSIBLE ]EFFREY NEEDLE
PRIMARY WITNESSES -1 ATTORNEY AT LAW
705 SECOND AVENUE, SUITE 1050
SEATTLE, WASHINGTON 98104
(206) 447-1560 fax (206) 447-1523
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hostile work environment, being forced to commit illegal acts in violation of the Public Records
Act, and her constructive discharge from employment.

3. Angie Bronson, Executive Assistant to Policy Office and Legal Counsel, Address and
Phone Number to be Supplemented. Bronson has personal knowledge of City of Seattle’s
communications with Chen concerning the interpretation of the PRA, Chen’s direction to
Plaintiffs to alter public records, and the abuse and scorn Chen subjected Plaintiffs to in meetings
relating to the missing text messages. Bronson personally observed Chen giving Plaintiffs
directions that violated the Public Records Act and Chen’s abusive reaction to Plaintiffs’
resistance.

4. Michelle Chen, c/o Darwin Roberts, Goldfarb & Huck, Roth, Riojas PLLC, (206) 794-
7716. Ms. Chen is the former General Counsel to Mayor Durkan and has knowledge of the
claims alleged in the Complaint.

5. Former Mayor Jenny Durkan, Address and Phone Number to be Supplemented. Ms.
Durkan has knowledge about the missing text messages and the efforts made by the City to
obfuscate the fact the text messages were missing by narrowing the scope of the public records
requests made involving text messages and recreating the text messages to make it appear that
they came from the Mayor.

6. Garrett Ferreiro, 54 Folly Field Road, Hilton Head, South Carolina 29928. (206) 351-
8665. Ferreiro is Plaintiff’s husband and has knowledge of her emotional distress resulting from
the hostile work environment, being forced to commit illegal acts in violation of the Public
Records Act, and her constructive discharge from employment.

7. Kimberly Ferreiro, c¢/o Plaintiffs’ Counsel. Ferreiro is co-Plaintiff and has personal
knowledge of the history of Chen’s abuse and hostility, retaliation, and the demand to perform

PLAINTIFF’S DISCLOSURE OF POSSIBLE JEFFREY NEEDLE

PRIMARY WITNESSES -2 ATTORNEY AT LAW
705 SECOND AVENUE, SUITE 1050
SEATTLE, WASHINGTON 98104
(206) 447-1560 fax (206) 447-1523
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illegal acts which created a hostile work environment leading to her own and Plaintiff Irwin’s
constructive discharges from employment with the Defendant.

8. Michael Fong, former Seattle Deputy Mayor, 3136 NE 82nd Street, Seattle,
Washington 98115, Phone Number to be Supplemented. Fong was Chen’s supervisor and has
personal knowledge about Plaintiffs’ complaints about being instructed to recreate the Mayor’s
missing text messages, interpret the PRA requests narrowly to exclude the Mayor’s missing text
messages, and instruction to deceive the PRA requesters about whether the Mayor’s text
messages had been deleted.

9. Andrea Friedhoff, former Director of Office Administration and Scheduling, Address
and Phone Number to be Supplemented. Ms. Friedhoff has personal knowledge of Plaintiffs’
meetings with Deputy Mayor Fong.

10. Stephanie Formas, former Chief of Staff, Mayor Durkan’s Office, 4251 S Juneau
Street, Seattle, WA 98118, Phone Number to be Supplemented. Formas has knowledge about
Plaintiffs’ complaints about the violations of the Public Records Act.

11. Denise Hall, Address and Phone Number to be Supplemented, is Plaintiff Irwin’s
friend and has knowledge of Plaintiff’s emotional distress and pain and suffering resulting being
forced to commit illegal acts in violation of the Public Records Act, and her constructive
discharge from employment.

12. Rene Irwin, Address and Phone Number to be Supplemented, is Plaintiff’s mother
and has knowledge of Plaintiff’s emotional distress and pain and suffering being forced to

commit illegal acts in violation of the Public Records Act, and her constructive discharge from

employment.
PLAINTIFF’S DISCLOSURE OF POSSIBLE JEFFREY NEEDLE
PRIMARY WITNESSES -3 ATTORNEY AT LAW

705 SECOND AVENUE, SUITE 1050
SEATTLE, WASHINGTON 98104
(206) 447-1560 fax (206) 447-1523
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13. Shellie Irwin, Address and Phone Number to be Supplemented, is Plaintiff’s sister
and has knowledge of Plaintiff’s emotional distress and pain and suffering resulting being forced
to commit illegal acts in violation of the Public Records Act, and her constructive discharge from
employment.

14. Stacy Irwin, c/o Plaintiffs’ Counsel. Irwin is co-Plaintiff and has personal knowledge
of the history of Chen’s abuse and hostility, retaliation, and the demand to perform illegal acts
which created a hostile work environment leading to her own and Plaintiff Ferreiro’s
constructive discharges from employment with the Defendant.

15. Camille Jones, Human Resources, c/o Savitt Bruce & Willey, LLP, (206) 749-0500.
Jones has knowledge of Plaintiffs work-related complaints about Michelle Chen, the hostile
work environment, the City’s lack of response to complaints about Chen’s behavior, the
allegations in the Complaint, and mitigation of damages.

16. Amarah Khan, Director for the City’s Office of the Ombud, c¢/o Savitt Bruce &
Willey, LLP, (206) 749-0500. Dr. Khan has personal knowledge of her meetings with Plaintiffs
and Michelle Chen and the hostile work environment Chen created.

17. Jennene Licata, Address and Phone Number to be Supplemented, is Plaintiff’s friend
and has knowledge of Plaintiff’s emotional distress and pain and suffering resulting being forced
to commit illegal acts in violation of the Public Records Act, and her constructive discharge from
employment.

18. Charles Meredith, M.D., Psychiatric Medicine Associates, 1505 Westlake Ave N.,
#920, Seattle WA, 98109, 206) 386-3103, expert witness, has knowledge of Plaintiff Ferreiro’s
emotional distress, causation, and her prognosis.

PLAINTIFF’S DISCLOSURE OF POSSIBLE JEFFREY NEEDLE

PRIMARY WITNESSES -4 ATTORNEY AT LAW
705 SECOND AVENUE, SUITE 1050
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19. Eldrid Joy Perez Milambiling, MD, Kaiser Permanente Downtown Seattle Medical
Center, 1420 5th Ave Ste 375, Seattle, WA, 98101, (206) 223-2611. Dr. Milambiling is Plaintiff
Irwin’s treating physician and has knowledge of her constructive discharge and emotional
distress damages.

20. Jessica Nadelman, City Attorney’s Office, ¢/o Savitt Bruce & Willey, LLP, (206)
749-0500. Plaintiffs confided in Nadelman about the violations of the Public Records Act
directed by Chen and the hostile work environment Chen created when Plaintiffs resisted.

21. Dr. James Benn, ARPN, Beaufort County Memorial Hospital, 989 Ribaut Road Suite
330, Beaufort, South Carolina, 29902-5426, (843) 522-5600. Dr. Benn is Plaintiff Ferreiro’s
treating physician and has knowledge of her constructive discharge and emotional distress
damages.

22. Ramsey Ramerman, Special Counsel to the SEEC Director, 1111 3rd Ave, Seattle,
WA 98101, (206) 447-4674. Ramerman has knowledge of the Whistleblower Complaint, the
investigation into those complaints, and the results of that investigation.

23. Aaron Valla, c/o Savitt Bruce & Willey, LLP, (206) 749-0500. Plaintiffs informed
Valla about the violations of the Public Records Act directed by Chen and the hostility Chen
created when Plaintiffs resisted.

24. Plaintiff reserves the right to call any witness designated by the Defendants.

25. Plaintiff reserves the right to call additional witnesses as they become known in

discovery.
PLAINTIFF’S DISCLOSURE OF POSSIBLE JEFFREY NEEDLE
PRIMARY WITNESSES - 5 ATTORNEY AT LAW

705 SECOND AVENUE, SUITE 1050
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Dated this 24" day of October 2022.
LAW OFFICE OF JEFFREY L. NEEDLE

/s/ Jeffrey Needle
Jeffrey L. Needle, WSBA No. 6346
Susan B. Mindenbergs, WSBA #20545
Attorneys for Plaintiffs

PLAINTIFE’S DISCLOSURE OF POSSIBLE ]EFFREY NEEDLE
PRIMARY WITNESSES - 6 ATTORNEY AT LAW
705 SECOND AVENUE, SUITE 1050
SEATTLE, WASHINGTON 98104
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DECLARATION OF SERVICE

I, Lonnie Lopez, certify and declare that I am now and at all times herein mentioned was
a citizen of the United States and resident of the State of Washington, over the age of eighteen
years, not a party to the above-entitled action, and am competent to testify as a witness. [ am a
Paralegal employed with the Law Offices of Jeffrey Needle. On October 24, 2022, I served the
within document(s) on the following in the manner indicated below:

e Plaintiff’s Disclosure of Possible Primary Witnesses

James P. Savitt, WSBA #16847 o Via Legal Messenger

Brandi B. Balanda, WSBA #48836 o Via Facsimile

Sarah Gohmann Bigelow, WSBA #43634 X Via Electronic Mail

1425 Fourth Avenue Suite 800 o Via U.S. Mail

Seattle, Washington 98101-2272 o Via Electronic Filing/Eservice

Telephone: 206.749.0500

Facsimile: 206.749.0600

Email: jsavitt@sbwLLP.com

Email: bbalanda@sbwLLP.com

Email: sgohmannbigelow@sbwLLP.com

Attorneys for Defendant City of Seattle

The foregoing statement is made under the penalty of perjury under the laws of the State

of Washington that the foregoing is true and correct.

Dated: October 24, 2022

/s/ Lonnie Lopez .
Lonnie Lopez, Paralegal

PLAINTIFE’S DISCLOSURE OF POSSIBLE ]EFFREY NEEDLE
PRIMARY WITNESSES -7 ATTORNEY AT LAW
705 SECOND AVENUE, SUITE 1050
SEATTLE, WASHINGTON 98104
(206) 447-1560 fax (206) 447-1523
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FILED
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Division |
State of Washington
1/18/2023 3:18 PM

No. 84843-7-1

COURT OF APPEALS, DIVISION I
OF THE STATE OF WASHINGTON

STACY IRWIN and KIMBERLY FERREIRO,

Petitioners,

V.

CITY OF SEATTLE, WASHINGTON,

Respondent.

PETITIONERS’ MOTION TO STAY PROCEEDINGS

Jeffrey L. Needle, WSBA #6346
Law Office of Jeffrey L. Needle
705 Second Avenue, Suite 1050
Seattle, WA 98104

Telephone: (206) 447-1560
Facsimile: (206) 447-1523
Email: jneedle@jneedlelaw.com

Susan B. Mindenbergs, WSBA #20545
Law Office of Susan B. Mindenbergs
705 Second Avenue, Suite 1050
Seattle, WA 98104

Telephone: (206) 447-1560

Facsimile: (206) 447-1523

Email: susanmm@msn.com

Attorneys for Petitioners
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I. IDENTITY OF PETITIONERS

Stacy Irwin and Kimberly Ferreiro are the Petitioners
filing this Motion (hereinafter “Plaintiffs”).

II. STATEMENT OF RELIEF SOUGHT

Plaintiffs seek a stay of all trial court proceedings until 30
days after the final resolution of the Motion for Discretionary
Review filed on January 18, 2023.

Plaintiffs Stacy Irwin and Kimberly Ferreiro are former
employees of the City of Seattle who were employed as public
records officers assigned to the Mayor’s office and charged with
responding to public records requests pursuant to the Public
Records Act (“PRA”), RCW 42.56 et seq. Plaintiffs filed suit
against the City of Seattle on September 3, 2021. DKT 1. In
relevant part, Plaintiffs allege they were constructively
discharged from employment in retaliation for objecting to the
City’s unlawful instructions to violate the PRA.

Without explanation, the trial court has overruled virtually

all of Plaintiffs’ objections to the Defendant’s assertion of the



attorney-client privilege and work product. This ruling includes
approximately 163 pages of documents. Plaintiffs also appeal
from the denial of their motion for in camera review of 577
pages of additional documents reflected on a 46-page privilege
log produced on October 21, 2022. Plaintiffs also appeal the trial
court’s order compelling the deposition of Ferreiro (and
awarding attorney fees) scheduled for January 30, 2023. The
trial court’s ruling on these issues constitutes obvious or
probable error. At the very least, all of these issues are
debatable. The injury that Plaintiffs would suffer if a stay is not
imposed would be extreme while the injury that would be
suffered by the Defendant if the stay is granted is de minimis.
The Defendant’s motion to continue the trial date was
recently granted and has been recently rescheduled for June 12,
2023. The discovery cut-off date is April 24, 2023. DKT 104.
Plaintiffs requested a date in January 2024. Plaintiffs have called
the Court of Appeals and learned the earliest date their Motion

for Discretionary Review could be heard is April 7, 2023.



Plaintiffs require the depositions of City of Seattle
officials who instructed or participated in the decision to instruct
Plaintiffs to violate the PRA. If this motion to stay is denied,
Plaintiffs will be unable to depose those witnesses with the
benefit of unprivileged information. Plaintiffs will lose the fruits
of their appeal because even if they win the discovery cut-off
will have expired before the Motion for Discretionary Review
can be resolved. Indeed, if Plaintiffs’ arguments on appeal are
sustained, they likely won’t have access to information redacted
by Defendant before trial.

III. STATEMENT OF ISSUES

1. Are the merits of Plaintiffs’ objections to the trial court
determination of privilege, its denial of Plaintiffs’
motion for an in camera review, and the order compelling
Ferreiro’s deposition debatable?

2. Will Plaintiffs be denied the fruits of their appeal if the
motion to stay is denied?

//

//



IV. FACTS RELEVANT TO MOTION

A. Plaintiffs Objected to Violations of the Public Records
Act.

Stacy Irwin and Kimberly Ferreiro were public records
officers assigned to work in the office of former Mayor Jenny
Durkan. They are both certified by the Washington Association
of Public Records Officers. SPO01. In June 2020, in the wake of
the murder of George Floyd, the City of Seattle experienced
numerous protests. A six-block zone known as CHAZ (Capitol
Hill Autonomous Zone) or CHOP (Capitol Hill Organized
Protest) encompassing the East Precinct was occupied by
protestors for three weeks in June 2020 in the Capitol Hill
neighborhood of Seattle. During the Seattle protests, City of
Seattle officials abandoned the Seattle Police Department East
Precinct.

Approximately 48 public records requests were made by
the media and members of the public many of which were

seeking information about the decision to abandon the East



Precinct. SPOO1. The records requests sought communications
including text messages sent or received by Mayor Durkan for
the timeframe during which the abandoned precinct and
occupation of the surrounding city blocks occurred. In August
2020, it was learned that nine months of Mayor Durkan’s text
messages from August 28, 2019 to until June 25, 2020 were
either intentionally or unintentionally deleted. Id.

In August 2020, Irwin and Ferreiro worked in Mayor
Durkan’s office reporting to Michelle Chen, Mayor Durkan’s
legal counsel. SP002. Chen directed Irwin and Ferreiro about
how to respond to public records requests seeking Mayor
Durkan’s missing text messages. SP003.

Chen directed Irwin and Ferreiro to violate the PRA in
order to deceive PRA requestors that the Mayor’s text messages
for the relevant time period were missing. SP002. In particular,
Irwin and Ferreiro were instructed to narrowly construe the PRA
requests so that the Mayor’s text messages would only be

responsive if explicitly requested, and to recreate the text



messages to make them appear that they were sent by the
Mayor’s phone when they actually had been sent by a different
City official. SP003-004. Plaintiffs, who had years of experience
responding to public records requests, repeatedly advised Chen
that her direction on public records requests seeking the Mayor’s
text messages violated the PRA. Ferreiro objected saying, “[m]y
suggestion has always been that we tell the truth.” SP0032.

B. Plaintiff’s Whistleblower Complaint is Sustained.

After their objections were ignored, Plaintiff Irwin filed a
formal whistleblower complaint with the Seattle Ethics and
Election Commission (“SEEC”) alleging the City violated the
PRA. On May 6, 2021, SEEC Executive Director Wayne Barnett
issued an investigative report. SP001. Significant portions of the
investigative report are redacted. The unredacted portions of the
investigative report in relevant part concluded that the “decision
to narrowly interpret the majority of 48 pending PRA requests .

. so those requests were not requesting the Mayor’s text

messages violated the PRA’s statutory mandate to provide



‘adequate responses’ to PRA requests.” “This decision . . . was
a violation of the PRA and qualifies as improper governmental
action.” SP002. The investigative report also concluded that the
decision “not to inform requesters that the Mayor’s text messages
had been lost and the Respondent was producing an incomplete
set of recreated texts messages violated ‘best practices’ for
responding to the PRA requests but did not necessarily violate
the letter of the law.” SP0012. The SEEC investigative report
stated: “The records reviewed during this investigation show
that Irwin and Ferreiro were knowledgeable public records
officers who strived to follow best practices when responding to
PRA requests.” SP0012.

Mayor Jenny Durkan, in a response required by Seattle
Municipal Code 4.20.830(E), admitted the City’s wrongdoing.
Mayor Durkan stated: “I also agree that the underlying actions
fell short of the obligations under the PRA. Indeed, no
government should be looking to narrowly apply the law. Absent

a specific and needed exemption, the presumption should be in



favor of production.” SP0036.

C. The Trial Court Ruled that Documents Retained by
Plaintiffs to Support the Whistleblower Complaint Were
Either Attorney-Client Privileged or Work Product.

In July 2022, the City moved for an in camera review and
determination of privilege of approximately 163 pages of
documents that Plaintiffs had in their possession and over which
the Defendant claimed attorney-client privilege or work product.
DKT 18. The documents consisted largely of emails between
Plaintiffs and their attorney supervisor Chen about PRA requests
and Chen’s response to those PRA requests. Most of the
documents retained by Irwin and Ferreiro were those submitted
to the SEEC in support of Plaintiff Irwin’s March 2021
whistleblower complaint. Defendant heavily redacted these
documents and asked the trial court to order Plaintiffs to disgorge
any unredacted copies.

The trial court, without explanation, found the

overwhelming majority of documents retained by Plaintiffs and

submitted in camera by the Defendant to be protected by



attorney-client privilege or the work product doctrine. The trial
court found three documents were not protected and two
additional documents were found to be privileged, in part.
SP0014-0020. Plaintiffs’ Motion for Reconsideration was denied
on December 2, 2022. SP0021-0022. On January 3, 2023,
Plaintiffs filed a Notice of Discretionary Review.

D. The Trial Court Denied Plaintiffs’ Motion for an in
camera Review.

On November 18, 2022, Plaintiffs moved for an in camera
review of 577 additional documents reflected on Defendant’s 46-
page privilege log produced on October 21, 2022. SP0041. On
January 6, 2023, the trial court, without explanation, denied
Plaintiffs’ motion for an in camera review. SP0023. Plaintiffs
have amended their motion for discretionary review to include
the trial court’s denial of an in camera review. See RAP
5.3(h)(i1).

E. The Trial Court Granted the Defendant’s Motion to
Compel Plaintiff Ferreiro’s Deposition.

On November 18, 2022, the Defendant moved to compel



the deposition of Plaintiff, Ferreiro. DKT 67. Plaintiffs objected
and argued that the deposition should be delayed until after the
resolution of outstanding attorney-client privilege and work
product issues raised by Plaintiffs’ pending motion for an in
camera review. DKT 80. On January 6, 2023, the trial court
granted the Defendant’s motion to compel and awarded attorney
fees. SP0027-0031. Ferreiro’s deposition is now scheduled for
January 30, 2023.

V. GROUNDS FOR RELIEF AND ARGUMENT

A. The Standard for Review to Grant a Motion to Stay
Proceedings.

In relevant part, the Rule 8.1(b) of the Rules of Appellate
Procedure provide that “[A] trial court decision may be enforced
pending appeal or review unless stayed pursuant to the
provisions of this rule. . . . Stay of a decision in other civil cases
is a matter of discretion.” RAP 8.1(b)(3) addresses “other civil
cases” and in relevant provides:

Other Civil Cases. In evaluating whether to
stay enforcement of such a decision, the appellate

10



court will (1) consider whether the moving party can

demonstrate that debatable issues are presented on

appeal and (i1) compare the injury that would be
suffered by the moving party if a stay were not
imposed with the injury that would be suffered by

the nonmoving party if a stay were imposed.

Rule 8.3 of the Rules of Appellate Procedure likewise authorizes
the appellate court “to issue orders before or after acceptance of
review . . . to insure effective and equitable review, including
authority to grant injunctive or other relief to a party.”

“The court has inherent power to stay its proceedings
where the interest of justice so requires.” King v. Olympic
Pipeline Co., 104 Wash. App. 338, 348-50, 16 P. 3d 45 (2000).
“[T]he power to stay proceedings is incidental to the power
inherent in every court to control the disposition of the causes on
its docket with economy of time and effort for itself, for counsel,
and for litigants.” Id. See also Moreman v. Butcher, 126 Wn.2d
36, 43 n6, 891 B.2d 725 (1995) (“RAP 8.1(b)(3) and RAP 8.3

give appellate courts discretion to stay the enforcement of trial

court decisions”). “The purpose of the above rule [RAP
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8.1(b)(3)] 1s to permit appellate courts to grant preliminary relief
in aid of their appellate jurisdiction so as to prevent destruction
of the fruits of a successful appeal.” Wash. Fed'n of State Emps.
v. State, 99 Wash.2d 878, 883, 665 P.2d 1337 (1983). See also
Johnson v. Inslee, 198 Wn.2d 492, 496 P.3d 1191 (2021) (“The
purpose of this rule is to provide appellate courts with authority
to provide preliminary relief so as to preserve the fruits of a
successful appeal”); Cronin v. Central Valley School District, 3
Wn. App.2d ~ ,  , 456 P.3d 857, 861 (2020) (published in
part) (“Although briefing and argument is expedited in these
sorts of matters, the process does not allow for an immediate
resolution. The ultimate resolution can be further delayed if a
party moves to modify a court commissioner's decision.
Depending on the nature of the rights in play, it can take weeks
or months for this process to conclude. This delay in staying
some orders can impair the fruits of a successful appeal”).

RAP 8.1(b)(3) requires the court commissioner to "(i)

consider whether the moving party can demonstrate that

12



debatable issues are presented on appeal and (ii) compare the
injury that would be suffered by the moving party if a stay were
not imposed with the injury that would be suffered by the
nonmoving party if a stay were imposed." Herrera v. Villaneda,
3 Wn. App. 2d. 483,492,416 P. 3d 733 (2018). See also Garfield
County v. State, Order on Emergency Motion to Stay, No. 97914-
6 (2019) (“We believe a stay is justified because the State has
demonstrated that the issues presented are debatable and that the
harms it will suffer absent a stay outweigh the financial injuries
1-976's challengers will face with a stay.”).

B. There are Debatable Issues on Appeal.

Plaintiffs assert four objections to the application of the
attorney-client privilege and work product doctrine: 1) the civil
fraud exception to attorney-client privilege; 2) that
communications relating to plaintiffs’ protected activity are not
covered by the attorney-client privilege; 3) waiver of the
privilege by voluntary disclosure, and 4) the inapplicability of

the work product exceptions. These objections applied to the trial
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court’s determination of privilege relating to 163 pages of
documents retained by Plaintiffs, DKT 28, and Plaintiffs’ denied
motion for an in camera review of 577 pages reflected on the
Defendant’s 46-page privilege log. DKT 67.

1. The attorney-client privilege is narrowly construed
because privileges impede the search for the truth.

The party asserting the attorney-client privilege has the
burden of proving that it applies. VersusLaw, Inc. v. Stoel Rives,
LLP, 127 Wn. App. 309,332, 111 P.3d 866 (2005); R.A. Hanson
v. Magnuson, 79 Wn. App. 497, 501, 903 P.2d 496 (1995) review
denied, 129 Wn.2d 1010, 917 P.2d 130 (1993). “Statutes
establishing evidentiary privileges must be construed narrowly
because privileges impede the search for the truth.” VersusLaw,
Inc., 127 Wn. App. at 332. “Because the privilege sometimes
results in the exclusion of evidence, which is otherwise relevant
and material, contrary to the philosophy that justice can be
achieved only with the fullest disclosure of the facts, the

privilege cannot be treated as absolute; rather, it must be strictly

14



limited to the purpose for which it exists.” Dike v. Dike, 75
Wn.2d 1, 11,448 P.2d 490 (1968). See also Newman v. Highland
School Dist. No. 203, 186 Wn.2d 679, 778, 381 P. 3d 1188
(2016) (same).

2. Whether the civil fraud exception applies to the
Defendant’s claims of attorney-client privilege is
debatable.

The attorney-client privilege is pierced by the fraud
exception. Cedell v. Farmers Ins. Co. of Washington, 176 Wn.2d
686, 295 P.3d 239, 245 (2013). It is well established that
“communications that otherwise would be protected by the
attorney-client privilege or attorney work product privilege are
not protected if they relate to client communications in
furtherance of contemplated or ongoing criminal or fraudulent
conduct.” In re Grand Jury Subpoena Duces Tecum, 731 F.2d
1032, 1038 (2d Cir. 1984). If the advice was sought in
furtherance of a fraud that is not necessarily a violation of the

criminal code, the communication is nonetheless unprivileged.

Clark v. U.S., 289 U.S. 1, 13-14 (1933). In order to pierce the
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attorney-client privilege Plaintiffs need to prove a prima facie
case of a civil claim for fraud. See Barry v. USAA, 98 Wn. App.
199,989 P.2d 1172, 1175 (1999).

Here, documentation demonstrates that Chen directed
Plaintiffs to recreate text messages from other city officials’
phones to make them appear as though they were messages from
the Mayor’s phone when those messages had actually been
deleted. The trial court has ruled that many of these
communications are protected by the attorney-client privilege.

This attempt at intentional deception is both a violation of
the PRA and fraud. There is neither evidence nor argument to
contrary. The trial court committed probable or obvious error by
upholding Defendant’s claim of attorney-client privilege.
Whether the civil fraud exception applies is debatable thereby
justifying a stay of proceedings.

3. Whether Plaintiffs’ protected activity falls within
the attorney-client privilege is debatable.

Washington employees who are terminated from

16



employment for having objected to the violation of clear mandate
of public policy state a cause of action for wrongful discharge.
Thompson v St. Regis Paper Co., 102 Wn.2d 219, 685 P.2d 1081
(1984); WPI 330.50. Likewise, employees are protected if they
have a reasonable belief that the public policy is violated. WPI
330.51. Here, it is not debatable that the PRA is a clear mandate
of public policy. The SEEC investigative report and the
admission of Mayor Durkan clearly establish that the PRA was
violated when Plaintiffs were required to narrowly construe PRA
requests. Although the investigative report found the instruction
to recreate the text messages violated PRA “best practices,
Plaintiffs reasonably believed that was also a violation of the
PRA.

The Mayor’s counsel, Michelle Chen, and other City
officials’ instructions to narrowly construe the text messages and
recreate them constitutes Plaintiffs’ protected activity. Plaintiffs’
objections to those instructions are also protected activity.

Without sufficient proof of that protected activity, Plaintiffs

17



cannot succeed in their claim of wrongful discharge. Yet the
Defendants argued and the trial court apparently ruled that when
communications to perform an illegal act come from an attorney
those communications are protected by the attorney-client
privilege.

The attorney-client privilege is to be construed narrowly.
VersusLaw, Inc., 127 Wn. App. at 332. The trial court’s broad
application of the attorney-client privilege is unsupported by
anything in Washington law and is contrary to “the public
interest in full disclosure of all the facts.” Dike v. Dike, 75 Wn.2d
1,11,448 P.2d 490 (1968). See also Newman v. Highland School
Dist. No. 203, 186 Wn.2d 679, 778, 381 P. 3d 1188 (2016)
(same). The attorney-client privilege is not absolute. Rather, it is
limited to the purpose for which it exists. Dietz, 131 Wn.2d at
843 (citing Dike, 75 Wn.2d at 11). “Its [the attorney client
privilege] ultimate application requires a balancing of the
benefits of the privilege against the public interest of a full

revelation of all the facts.” State v. Bonds, 98 Wn.2d 1, 21, 653
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P.2d 1024 (1982).

The attorney-client privilege does not exist to prevent the
discovery of protected conduct and to foreclose a wrongful
discharge claim just because illegal instructions are
communicated by an attorney. The balance of interests clearly
weighs in favor of exposing the City of Seattle’s
communications to the violate the PRA and to fraudulently
deceive PRA requestors into believing that the Mayor’s text
missing had not been deleted.

4. Whether the attorney-client privilege has been
waived by the Defendant’s voluntary disclosure is
debatable.

“The attorney-client privilege is waived if the client, the
client’s lawyer, or another authorized agent voluntarily discloses
the communication in a non-privileged communication.”
Kittitas County v. Allphin, 190 Wn.2d 691, 416 P.3d 1232 (2018)
(quoting RESTATEMENT (THIRD) OF THE LAW

GOVERNING LAWYERS § 79 (AM. LAW INST. 2000)). An

attorney can waive any privilege by disclosing otherwise
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privileged material if he or she is authorized to speak for the
client “within the scope of that authority.” Sittersonv. Evergreen
School Dist. No. 114, 147 Wn. App. 576, 584, 196 P.3d 735
(2008). No one can seriously question that documents produced
in discovery without any claim of privilege are voluntarily
disclosed.

Here, the SEEC investigative report dated May 6, 2021,
references documentation of illegal instructions made by Chen
and the objections lodged by Plaintiffs. SP003-004. The trial
court ruled that supporting documentation privileged. SPO014-
0020. The investigative report explicitly discusses the failure to
inform PRA requestors about the lost texts and the failure to
explain that the text messages were recreated messages obtained
from persons other than the Mayor. SP001.

Unredacted portions of documentation in support of
Plaintiff’s Whistleblower Complaint address instructions and
objections to recreate text messages and narrowly construe PRA

requests. For example, based upon a narrow construction of a
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PRA request, Chen instructs Irwin to tell the requestor that “we
do not have any responsive text communications.” SP0039-
0040.

All of the above information was voluntarily disclosed by
the Defendant. Having disclosed discussions about recreated text
messages and narrowly construed PRA requests, it can no longer
claim attorney-client privilege on those same subjects.

5. Whether the work product doctrine applies is
debatable.

a. Documents prepared in anticipation of
litigation.

“The work product does not shield records created during
the ordinary course of business,” but applies only to those
materials prepared in “anticipation of litigation.” Morgan v.
Federal Way, 166 Wn.2d 747, 754, 213 P1.3d 596 (2009). The
work product doctrine should not encourage parties to
“mechanically form[] their practices so as to make all documents
appear to be prepared in ‘anticipation of litigation.” Heidebrink

v. Moriwaki, 104 Wn.2d 392, 706 P.2d 212 (1985).
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The Defendant claims that most of the documents at issue
are protected by both the attorney-client privilege and work
product. Because the trial court failed to explain its ruling it is
impossible to know which documents it ruled are protected by
work product, if any, as opposed to which documents are
protected by the attorney-client privilege or both. The trial
court’s failure to explain its ruling makes it impossible to know
if the correct legal standard was applied. See Dietz v. Doe, 131
Wn.2d 835, 851, 935 P.2d 611 (1977) (“The trial court failed to
give sufficient guidance in its order finding privilege to enable
the appellate court to determine whether the correct legal
standard has been applied and whether the trial court acted within
its discretion.”).

Nevertheless, there was no reason to anticipate litigation
from either Plaintiff during the time they were directed to violate
the PRA, at the time of their whistleblower complaint, or when
the investigative report was filed. Moreover, the City had no

reason to anticipate litigation from the PRA requestors during the
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deception to make them believe that the Mayor’s text messages
had not been deleted. Whether the documents claimed to be work
product were prepared in anticipation of litigation is debatable.
b. Trial preparation materials.
In relevant part, CR 26(b((4) in part provides as follows:
Trial Preparation: Materials. [A] party may

obtain discovery of documents and tangible things

otherwise discoverable under subsection (b)(1) of

this rule and prepared in anticipation of litigation or

for trial by or for another party or by or for that other

party's representative . .. only upon a showing that

the party seeking discovery has substantial need of

the materials in the preparation of such party’s case

and that the party is unable without undue hardship

to obtain the substant